Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


I 


c» 


^ 


'\  ' 


■# 


fi 


'4 


I 


i 


m 


^ 


\ 


C^jnikl,  iaa>,  kj  huk  Aipvd,  fticigi.    (MM  ip^  &■ 


\ 


i     t 


'i 


b1 


i 


t 


>    ♦ 

\ 


?• 


^ 


REPORTS 


OF 


CASES  ARQdED  AND  DETERMINED  .  ' 


EN  THE 


SUPREME  COERT  OF  JUDICATURE 


OF  THE 


STATE  OF  INDIANA, 


WITH  TABLES  OF  THE  CASES  fiEPOBTED  AND  CASES 

CITED  AND  AN  INDEX. 


By  AUGUSTUS  N.  MARTIN, 

OFFICIAL  REFOBTER. 


VOL.  LVIII. 


CONTAINING  CASES  DEODED  AT  THE  NOVEMBER  TERM,  1877, 

NOT  REPORTED  IN  VOL.  LVH. 


INDIANAPOLIS : 

SBmraiL  OOKPANT,  PBINTEBS  AND  BIKDEBS. 

1878. 


Entered,  according  to  the  act  of  CongresB,  in  the  year  1878,  by 

AUGUSTUS  N.  MARTIN, 
In  the  office  of  the  Librarian  of  Gongreas,  at  Washington,  D.  0. 


BUCTBOTTPXD  AT  TRS 

LfDIAKAPOLIS  ElECTROTTFB 
KlTOBUX  k  WAKAllAKaB. 


PBOITED  Ain>  BOUND 
BT  THE 
LfBIANAFOLIB  SBNTLMJCL 
COMPANT. 


TABLE  OF  THE  CASES 


BEFOBTED  IN  THIS  VOLUME. 


AlbioD,  Town  of,  Williams  ▼ 829 

AiideraoiiyAdm'z,v.  Mitchell  et  al.592 
Anderaon,  Baltimore.  Pittsburgh 

and  Chicag)  B.  W.  Co.  y ..413 

Armin^^on,  Sammerling  et  al.  ▼..384 
Arnold  et  ux.  t.  Gaff  et  al.........543 

Bailey,  Indianapolis,  Blooming- 
ton  and  Western  B.W.  Co.  ▼....471 

Baker,  The  State  ▼ 417 

Baker  et  al.  ▼.  McCoy 215 

Ballard  ▼.Turner 127 

Baltimore,  Pittsburgh  and  Chica- 
go B.  W.  Co.  ▼.  Anderson .413 

Barclay,    Wiley,    by    his    next 

Friend,  Scobey,  et  al.  v .577 

Bames  ▼.  Dewey  et  al 418 

Barnes,  Adm'x,  Cromwell  et  al.  ▼.  20 

Bames,  Ferguson  ▼ 169 

Bames  et  ux.,Bums^ 436 

Bartiett,    Cincinnati,    Hamilton 

and  Indianapolis  K.  B.  Co.  ▼...572 
Bartley  et  al.,  Dale,  Adm'r,  ......101 

Baam  et  al..  Moon,  Guardian,  ^..194 

Beard,  Voiles  ▼ 510 

Bearers  ▼.  The  State .530 

Beecher,  Guardian,  ▼.  Paulns 271 

Be^an,  Martin  ▼ ..282 

Bibbins.  Wood  et  ux.  ▼ .392 

Bicknell,  Adm'r,  ▼.  Buck .354 

Binford  et  al.,  Da^is  ▼ ...457 

Black  et  al.  ▼.  The  State,  ex  leL 

McAllister,  Pros.  Att'y 589 

Board  of  Comm'rs  of  Greene  Co. 

▼.  Stropes 54 

Board  of  Comm'rs  of  Marion  Co. 

▼.  Reissner 260 

Boden  et  al.  ▼.  Dill  et  al 273 

Bodmer  et  al.,  Slavic  ▼ 465 

Boots  et  al.  ▼.  Canine .460 

Bowman,  McKinsey  ▼ 88 

Boyd  ▼.  Wade -138 

Boyer  et  al.,  Mitchell  et  al.  ......  19 

Braden,  Snyder  et  ux.  ▼ 143 

Brearley  Bun    Draining    Ass'n, 
HuU  ▼ 520 


Brown  et  ux.,  Harmon  et  aL  ▼...207 

Brnner  ▼.  The  State 159 

Buck,  Bicknell.  Adm'r,  ▼ 354 

Bnrkert  ▼.  Burkert  et  al 579 

Bums  ▼.  Bames  et  ux .436 

Bums    et    aL,   Sherwood,    As- 
signee, ▼ 502 

Cambridge  City,  Town  ol,  et  al., 

Conklin  et  al.  ▼ ....130 

Campbell  ▼.  Kebekar  et  al 446 

Campbell  ▼.  Patterson 66 

Canine,  BooUet  al.  ▼ 450 

Carmikel  et  ux.t.  Cox U33 

Carpenter  et  ux.,  Conaway  ▼ 477 

Carr  ▼.  Stewart 581 

Cash.  Rose  ▼ 278 

Cauthom   ▼.    Indianapolis    and 

VincennesR.  B.  Co 14 

Ca^en,  Indianapolis  Piano  Msa- 

nfg  Co.  et  al.  ▼ 828 

Cincinnati,  Hamilton  and  Indian- 
apolis R.  R.  Co.  ▼.  Bartiett .672 

City  of  Columbus  ▼.  Taylor  etaL..599 
City  of  Crawfords^ille  ▼.  Lee...«.597 
City  of  Crawiords^ille  ▼.  Lock- 
hart  et  al .477 

CSty  of  Crawfordsrille  ▼.  Straight 

et  al 599 

City  of  Crawfordsville,  Irwin  et 

al.^ 492 

City  of  Goshen  ▼.  Orary 268 

City  of  Greensburgh  ▼.  Corwin...518 
City  of  Indianapolis  ▼.  Gaston... 224 
City  of  Vinoennes  et  al.,  Wind- 
man  ▼ 480 

Claflin  ▼.  Dawson 408 

Cochran  ▼.  Nebeker  et  al .597 

Coffman,  Dame  et  ux.  ▼ 345 

Collins  ▼.  The  State 6 

Collins  et  al..  Guardians,  ▼.  Til- 
ton,  Ex'r 374 

Columbia  Citv  German  Building, 
Loan  and  Savings  Ass'n,  Sh^- 

fermeyer  ▼ 191 

Columbus,  City  of,  ▼.  Taylor  et  al..599 


IV 


TABLE  OF  CASES  REPORTED. 


Oomer  et  ax.  y.  Himes  et  al 673 

Compton  et  al.  y.  Crone 106 

Gonaway  y.  Carpenter  et  ux 477 

Conklin  et  al.  y.  Town  of  Cam- 
bridge City  et  al 130 

Cook,Green80oroT'p,  Henr7Co.,Y.139 

Cornell  y.  Nebekeret  al 425 

Corwin,  Citj  of  Greensborgh  Y...518 

CoYert  et  al.  y.  Shirk  et  al 264 

Cox,  Carmikel  et  ux.*y 133 

Crandall,  Indianapolis,  Peru  and 

Chicago  R.  W.  Co.  y 365 

Crary.  City  of  Goshen  y 268 

CrawfordsYille,  City  of.  y.  Lee.... 597 
CrawfordsYille,  City  ol,  y.  Lock- 
hart  et  al 477 

CrawfordsYille.     City      of,     y. 

Straight  etal 599 

Orawforas^lle,  CSty  of,  Lrwin  et 

al.  Y 492 

Creed  et  al.,  Koeniger  y 554 

Cromwell  et  al.  y.  fiirnea,  Adm'x.  20 

Crone,  Compton  et  al.  y 106 

Crosby,  Sheehan  y ..205 

Cutsinger  y.  Nebeker  et  al 401 

Dale,  Adm'r,  y.  Bartley  et  al 101 

Dale  et  al.  y.  Kent  et  al 584 

Dame  et  ux.  y.  Coffman 345 

Damall,  Emmert  et  al.  y ..141 

DaYis  Y.  Binford  et  al 457 

Dayis,  Smith  et  aL  y 434 

Dawson,  Claflin  y 408 

De  La  Hunt  et  al.  y.  Holder- 

baugh 285 

DeLong  et  al.  y.  Schimmel  et  al..  64 

Dewey  et  al.,  Barnes  y 418 

Dill  et  al.,  Boden  et  al.  y 273 

Dodge  Y.  Manchester 429 

Domestic  Sewing  Machine  Co.  y. 

Hatfield  etal 187 

Dowdell  Y.  The  State .333 

Elliott  et  nx.,  Haskit  et  al.  y 493 

Emmert  et  id.  Y.  Damall.... 141 

Enwright  y.  The  State 567 

Eyans  y.  Hamilton 596 

Eyans  y.  The  Sute,  ex  reL  Binert..587 

Ferguson  y.  Barnes. 169 

Ferguson  y.  Hosier 438 

Ferguson,  Indianapolis,  Bloom- 
ington   and   Western   B.   W. 

Co.  y .^. -445 

Fesler,  Adm'r,  y.  Simpson  et  aL.  83 
First  Natl  Bank  of  Danyille  y. 

Hill 62 

Flanders,  O'Brien  et  al.  y 22 

Fleenor  y.  The  State 166 

Fontaine  y.  Houston  et  al 316 

Francis,  LouisyiUe.  New  Albany 

and  Chicago  R.  W.  Co.  y 389 

Frasee  y.  The  State 8 


Gaff  et  al.,  Arnold  et  ux.  y ..643 

Gale  y.  Parks 117 

Garrett,  Lewellen  et  al.  y 442 

Gaston,  City  of  Indianapolis  y...224 

Gilloole;^  y.  The  State 182 

Goldsmith  et  al.,  Mayes  y 94 

Goshen,  Gty  of,  y.  Crary 268 

Green,     Pittsbuivh,     Cincinnati 

and  St.  Louis  K.  W.  Co.  y 698 

Greensboro  T'p,  Henry   Co.,  y.^ 

Cook -139 

Greensbureh,  City  of,  y.  Corwin..518 

Greye  et  al.,  Railsback  y 72 

Griffin,  Mitchell  et  al.  y 559 

GroYcr  and  Baker  Sewing  Ma^ 

chine  Co.  y.  Newby  et  al 570 

Guardianship  of  Pfeiffer,  Stumph 

y 472 

Gutridge,  Hadley  y 302 

Haase  y.  Mitchell 218 

Hadley  y.  Gutridge 302 

Haggerty  et  aL  y.  Juday- 154 

HaB^  The  State  y 612 

Hamilton,  Eyans  Y 596 

Harbou,  Hinds  y 121 

Harmon  et  al.  y.  Brown  et  ux....207 

Haryey,  Mickelberry  y- 628 

Haskit  et  al.  y.  Elliott  et  ux 498 

Hatfield  et  al.,  Domestic  Sewing 

Machine  Co.  y 187 

Hay  et  al.  y.  The  State,  ex  rel. 

McClanrahan  et  ux 337 

Hasen  y.  The  State. 197 

Heiney,  Whitesell  y -108 

Hemstreet  y.  Kutsner,  Adm'r...-319 
Henderson,  Auditor  of  State,  y. 

The  State,  ex  rel.  Moon 244 

Hicks  y.  Zion  et  al -648 

Hill  y.  Sleeper  et  al 221 

Hill,  Adm'r,  Minor  y 176 

Hill,  First  Nat'l  Bank  of  Dan- 
yille y 62 

Hinds  y.  Harbou 121 

Himes  et  al..  Comer  et  ux.  y 578 

Hoffman  y.  Bisk  et  ux 118 

Holderbaugh,  De  La  Hunt  et  al.y  .285 

Hosier,  Ferguson  y 438 

Houston  et  al.,  Fontaine  y -.316 

Hubbe,  The  State  y 415 

Hull  y.  Brearley  Bun  Draining 

Ass'n 620 

Indianapolis  and  Vincennes  B. 

B.  Co.,  Cauthom  y 14 

Indianapolis,   Bloomington    and 

Western  B.  W.  Co.  y.  Bailey...471 
Indianapolis,  Bloomington    and 
Western  B.  W.  Co.  y.  Fergu- 
son   .445 

Indianapolis,   Bloominrton   and 
Western  B.  W.  Co.  y .  Kostanzer.446 


TABLE  OP  CASES  REPORTED. 


Liditnapolu,  City  of,  ▼.  GMton^.224 
Indianapolis,  Pern  and  Chicago 

R.  W.  Co.  y.  Crandall 366 

Indianapolis  Piano  Manafg  Co. 

et  al.y.  Cayen.. 328 

Irwin  et  al.  y.  Citj  of  Crawforda- 

yillc 4W 

Irwin  et  aL.  Schoonoyer  y 287 

Jamil  y.  The  Stote 293 

Jones,  Richardson  y 240 

Jndaj,  Haffgerty  et  al.  y^ 154 

Kahn  y.  The  State 168 

Kammerling  et  al.  y.  Armington«384 

Keiser  y.  The  Sute 379. 

KeUy,  Wilson  y 6861 

Kent  et  al..  Dale  et  al.y 584 

Kidder  et  al.  y.  The  Bute 68 

Kirkpatrick,  Smith,  hy  her  next 

Friend,  Smith,  y.. 254 

Koeniger  y.  Creed  et  al .....664 

Koetanzer,  Indianapolis,  Bloom- 

ington    and    Western   B.    W. 

Co.  V 446 

Kramer,  Morrison,  Adm'r,  y 38 

KatEner,  AdmV,  l^mstreet  y 319 

Lashet  al.  y.  Lash 526 

Lee,  City  of  Crawfordsyille  y....^97 

Lewellen  et  al.  y.  Qarrett 442 

Lewelling,  Western  Union  Tel. 

Co.  y .367 

Lockhart  et  al..  City  of  Craw- 

fordsyiUey 477 

Lonff  et  al.  y.  Bodman  et  al.. 58 

Lonisyille,  New  Albany  and  Chi- 

ca^  R.  W.  Co.  y.  Francis 389 

Lonisyille,  New  Albany  and  Chi- 
cago R.  W.  Co.  y.  Smith ..575 

Lonisyille,  New  Albany  and  Chi- 

caffo  R  W.  Co.  y.  Wysong 597 

Lowder  et  al.  ▼.  Lowder  et  al......538 

Lowdermilk,  Mace  et  al.  y 596 

Lacas,  Mnrphy  y 360 

Lndlow  et  al.,  Kidgway  y 248 

Mace  et  aL  y.  Lowdermilk.... 596 

Mackkee  et  al.,  Tabor  et  al.  y 290 

Manchester,  Dodge  y.. 429 

Manyelley.  The  Bute.. 63 

Martin  y.  Beyan 282 

Mason  et  al.  y.  Monlden  et  uz....     1 

Mayes  y.  GJoldsmith  et  al.. 94 

McCoy  y.  Wilson,  Ex'r,  et  al......447 

McCoy,  Baker  et  aL  y 215 

McGee  y.  Robbins 463 

McKinsey  y.  Bowman 88 

Merritt  y.  Pearson.. 385 

Mickelberry  y.  Hanrey 523 

Miller  y.  Seligman  et  al 460 

Miller  v.  Wade 91 

Miller,  Pittsbnrgh,Cincinnati  and 

St.  Lonis  B.  W.  Co.  y 596 


Miller,  The  SUte  y 399 

Miller  et  al.,  Switser  el  ox.  .......561 

Minor  y.  Hill,  Adm'r 176 

Mitchell  et  al.  y.  Boyer  et  al 19 

Mitchell  et  al.  y.  Qnffin 559 

Mitchell  et  al.,  Anderson,  Adm'x, 

y 692 

Mitchell,  Haase  y 213 

Montgomery  y.  Wilson  et  al 591 

Moon^  Guardian,  y.  Banm  et  al...l94 

Momson^dm'r,  y.  Kramer 38 

Moses  V.  The  State 185 

Mothershead  et  al.,  Wea  Pw'p, 

Tippecanoe  Co.,  y 600 

Monlaen  et  ux.,  Mason  et  al.  y...     1 

Murphy  y.  Lucas 360 

Murray  y.  The  State,  ex  rel.  Bro* 

sius 598 

Nebeker  et  aL,  Campbell  y... 446 

Nebeker  et  al.,  Cochran  y 597 

Nebeker  et  al.,  Cornell  y 426 

Nebeker  et  al.,  Cutsinger  y... 401 

Neff,  The  State  y 516 

Newb^r  et  al.,  Groyer  and  Baker 

Sewing  Machine  Co.  y 570 

O'Brien  et  al.  y.  Flanden« 22 

Palmer  et  aL  y.  Wright  et  al 486 

Parker  et  aL  y.  Small  et  al 349 

Parks,  Gale  y 117 

Patterson,  Campbell  y 66 

Paulus,  Bescher,  Guardian,  y 271 

Payne,  Assignee,  Simpson  et  al.  y.  431 

Pearson,  Merritt  y 385 

Pfeiffer,  Guardianship  of,  Stumph 

y 472 

Piel,  Watson  et  ux.  v...; 666 

Pittsburgh,   Cincinnati    and    St. 

Louis  K.  W.  Co.  y.  Green 698 

Pittsburgh,  Cincinnati    and    St. 

Louis  R.  W.  Co.  y.  Miller 696 

Prather  y.  Prather 141 

Railsback  y.  Greye  et  al 72 

Reid  et  al.  y.  The  State,  ex  rel. 

Frybarger,  Adm'r 406 

Reissner,  Board  of  Comm'rs  of 

Marion  Co.  y 260 

Richardson  y.  Jones 240 

Richie  y.  The  State 355 

Ridgway  et  al.  y.  Ludlow 248 

Risk  et  ux.,  Hoffman  y.. 113 

Robbins,  McGee  y 463 

Rodman  et  al.,  Long  et  aL  y 68 

Rose  y.  Cash 278 

Roy  V.  The  State 378 

Rutenfranz  et  ux.  y.  Stacer 467 

Schimmel  et  al.,DeLongetaL  y...  64 

Schoonoyer  y.  Irwin  et  al 287 

Seligman  et  aL,  Miller  y 460 

Sheehan  y.  Crosby 206 


VI 


TABLE  OF  CASES  KEPORTED. 


Bheffermeyer  v.  Columbia  City 

G^ennaii    Building,  Loan  and 

Savings  Ass'n 191 

Sherwo<K],A88ignee,  ▼.  Burns  et  al.502 

Shirk  et  al.,  Covert  et  al.  v 264 

Short  V.  Stott8« 29 

Simpson  et  al.  v.  Pavne,  A8signee..431 
Simpson  et  al.,  Fesler,  Adm'r,  v..  83 

Slagle  V.  Bodmer  et  al 465 

Sleeper  et  al.,  Hill  t 221 

Small  et  al.,  Parker  et  al.  v 349 

Smith  v.The  State 340 

Smith,  by  her  next  Friend,  Smith, 

V.  Kirkpatrick 254 

Smith  et  al.  v.  Davis 434 

Smith,  Louisville,  New  Albany 

and  Chicago  R.  W.  Co.  v 576 

Snyder  et  ux.  v.  Braden 143 

Stacer,  Rutenfrans  et  ux.  v 467 

State  V.  Baker 417 

State  V.  Hall 612 

State  V.  Hubbe 416 

State  V.  Miller 399 

State  V.  Neff. 616 

State  V.  Timmons  et  al^ 98 

State  V.  Woulfe 17 

State,  Beavers  y 630 

State,  Bruner  v 169 

State,  Collins  v 6 

State,  Dowdell  v 333 

State,  Enwright  V 667 

State,  ex  rel.  Brosius,  Murray  V..698 
State,  ex  rel.  Frybai^r,  Adm'r, 

Reid  et  al.  v 406 

State,  ex  rel.  McAllister,  Pros. 

Att'y,  Black  et  al.  v 589 

State,  ex  rel.  McClanrahan  et  iix., 

Hay  et  al.  v '. 337 

State,' ex  rel.  Moon,  Henderson, 

Auditor  of  State,  v...; 244 

State,  ex  rel.  Rinert,  Evans  v 687 

State,  ex  rel.  Sheem,  et  al.,  Wil- 

stach  V 200 

State,  ex  rel.  The  Board  of  Com- 

m'rs,  etc.,  et  aL,  Yater  et  al.  V..299 

State,  Fleenor  v 166 

State,  Frazee  v 8 

State,  Gillooley  v 182 

State,  Hazen  v ..197 

State,  Jarrell  v 293 

State,  Kahn  v 168 

State,  Keiser  v 379 

State,  Kidder  et  al.  v 68 

State,  Manvelle  v..   63 

State,  Moses  V 186 

State,  Richie  v 356 

State,  Roy  V 378 

State,  Smith  v.; 340 


State,  Staiey  V ~514 

Stacey  v.  The  State 614 

Stewart,  Carr  v 581 

Stotts,  Short  V 29 

Straight  et   al.,  City  of   Craw-. 

fordsville  v.. 699 

Stropes,  Board  of   Comm'rs    of 

Greene  Co.  v 54 

Stumph     V.     Ouardianship     of 

Pfeiffer 472 

Sullivan  v.  Toledo,  Wabash  and 

Western  R.  W.  Co 26 

Switser  et  ux.  v.  Miller  et  al 561 

Tabor  et  al.  v.  Mackkee  et  al 290 

Taylor   et  al.,  City  of   Colum- 
bus V 699 

Tilton,  Ex'r,  Collins  et  al..  Guar- 
dians, ▼. 374 

Timmons  et  al..  The  State  v 98 

Toledo,  Wabash  and  Western  R. 

W.  Co.,  Sullivan  v 26 

Town  of  Albion,  Williams  v 329 

Town  of  Cambridge  City  et  al., 

Conklin  et  al.  v 130 

Turner,  Ballard  v 127 

Vincennes,  City  of,  et  al..  Wind- 
man  V 480 

Voiles  V.  Beard 610 

Wade,  Boyd  v 138 

Wade,  Miller  v 91 

Watson  et  ux.  v.  Piel 666 

Wea  Township,  Tippecanoe  Co., 

V.  Mothershead  et  al 600 

Webster  et  al..  White  v 233 

Western  Union  Tel.  Co.  v.  Lewell- 

ing 867 

White  V.  Webster  et  aL 233 

Whitesell  v.  Heiney 108 

Wiley,  by  his  next  Friend,  Sco- 

bey,et  al.  v.  Barclay 577 

Williams  v.  Town  of  Albion 329 

Wilson  V.  Kelly 586 

Wilson  et  aL,  Montgomery  v 591 

Wilson,  ExV,  et  al.,  McCoy  v 447 

Wilstach  V.  The  State,  ex  rel. 

Sheern,  et  al. 200 

Windman  v.  City  of  Vincennes  et 

al 480 

Winings  et  al.,  Wood  et  al.  v 322 

Wood  et  al.  v.  Winings  et  al 322 

Wood  et  ux.  V.  Bibbins 392 

Woulfe,  The  State  v 17 

Wright  et  al.,  Palmer  et  al.  v 486 

Wysong.  Louisville,  New  Albany 

and  Chicago  R  W.  Co.  v 697 

Yater  et  al.  v.  The  State,  ex  rel. 

The  Board  of  Comm'rs,  etc.,et  al.299 
Zion  et  al..  Hicks  v 548 


TABLE  OF  THE  CASES 


CITED  IN  THIS  VOLUME. 


Abdil  ▼.  Abdil,  26  Ind.  287 287 

AbdU  ▼.  Abdil,  33  Ind.  460 237 

Achey  ▼.  State,  33  Ind.  82 433 

Albro  ▼.  Jaqnith,  4  Qray,  99 126 

Aiezander  v.  Frary,  9  Ind.  481... 287 

Allen  y.  Davifion,  16  Ind.  416 67 

Andrews  t.  Russell,?  Blackf.  474..248 
Armstrong  v.  Berreman,  13  Ind. 

422 105 

Anrora  F.  Ins.  Co.  y.  Johnson,  46 

Ind.  315 ........445 

Baboock  ▼.  BoothV2  Hiii,' iw!!!". 
Bacon  ▼.  City  of  Boston,  3  Cush. 

174 232 

Baeott  y.  Mallen,  32  Ind.  332 301 

Baaley  y.  State,  39  Ind.  438 533 

Baker  y.  Arctic  Ditchers,  54  Ind. 

310 90, 129 

Baker  y.  Roberts,  14  Ind.  552 327 

Baker  y.  State,  34  Ind.  104 516 

Ball  y.  Cox,  7  Ind.  453 489 

Ball  y.  Kronkwright,  45  Ind.  148..43:^ 
Barlow  y.  State,  2  Blackf.  114.... 298 
Barlow  y.  Thompson,  46  Ind.  384..489 
Barnard  y.  Haworth,  9  Ind.  103..  66 

Bamett  y.  Jaday,  38  Ind.  86 156 

Bate  y.  Sheets,  50  Ind.  329 90 

Bates  y.  Spooner,  45  Ind.  489 241^ 

Bell  y.  Cafferty,  21  Ind.  411 214 

Bennett  y.  Preston,  17  Ind.  291....265 
Bennett  y.  Robinson,  10  Watts, 

34g ^  ....211 

Berkshire  V.  Shuityjs^  Ind.  523..265 
Berthold  y.  Goldsmith,  24  How. 

536 384 

Betson  y.  State,  47  Ind.  54 265 

Beyan  y.  Tomlinson,  25  Ind.  253..584 

Bird  y.  Lanins,  7  Ind.  615 67 

Bittings  y.  State,  56  Ind.  101 169 

Blake  y.  Donglass,  27  Ind.  416. ..287 

Bleyen  y.  Freer,  10  Cal.  172 558 

Blickenstaff  y.  Perrin,  27  Ind.  527.408 
Board,  etc.,  y.  King,  7  Ind.  721...262 
Board,  etc.,  y.  Richardson,  54  Ind. 

153 ; 263 


Board,  etc.,  y.  Rackman,  57  Ind. 

96 247 

Boone  y.  Hall,  7  Bush,  66 507 

Bowe  y.  State,  25  Ind.  415 533 

Bowman  y.  Tallman,  2  Rob.  N. 

Y.385 ~ 62 

Braden  y.  Richardson,  18  Ind.  1.300 

Bradley  y.  State,  31  Ind.  492 297 

Bradley  y.  White,  10  Met.  303.... 384 
Brady  y.  Richardson,  18  Ind.  1...300 
Breyoort  y.  Detroit,  24  Mich.  322..248 
Brigham  y.  Claflin,  31  Wis.  607...506 

Bronson  y.  Hickman,  10  Ind.  3 358 

Brown  y.  Budd,  2  Ind.  442 ^...327 

Brown  y.  College  Comer,  etc.,  Q. 

R  Co.,  56  Ind.  110 ! 444 

Brutton  y.  Stete,  4  Ind.  601 64 

Bryant  y.  Hoskins,  53  Ind.  218...425 
Bann  y.  Winthrop,  1  Johns.  Ch, 

329 86 

Bomside  y.  Ennis,  43  Ind.  411. ..301 
Bursley  y.  Hamilton,  15  Pick.  40..557 

Burton  y.  Reeds.  20  Ind.  87 396 

Campbell   y.   Nebeker,  58   Ind. 

446 597 

Campbell  y.  Routt,  42  Ind.  410...291 
Campbell  y.  Swasey,  12  Ind.  70...309 
Carlton  y.  State,  8  Blackf.  208....  66 

Cartright  y.  Brim,  41  Ind.  184 827 

Chamberlain  y.  B!ne,6  Blackf. 491 .450 
Chapman  y.  Rose,  56  N.  Y.  137...429 
atizens   St.  R.  W.  Co.  y.  Cary, 

56  Ind.  396 573 

City  of  Aurora  y.  Colshire,  55 

Ind.  484 282 

City  of  Chicago  y.  Martin,  49 

IlL  241 :..232 

City  of  Crawfordsyille  y  Brund- 

age,  57  Ind.  262...477, 492, 597, 599 
City  of  Crawfordsyille  y.  Irwin, 

46  Ind.  438 492 

City  of  Goshen  y.  Crozton,  34 

Ind.  239 520 

City  of  Indianapolis  y.  Sturm, 

39  Ind.  159.    ..     .     486 


Vlll 


TABLE  OF  CASES  CITED. 


City    of    Peru    v.    Beans,    55 

iid.  576 484 

City  of  Terre  Haate  y.  Ripley, 

43  Ind.  508 289 

Clackner  y.  State,  33  Ind.  412 345 

Claflin  y.  Hoaseman,  3  Otto,  130..507 
Clark  y.  Pendleton,  20  Conn.  495..  37 

Clark  y.  State,  34  Ind.  436 7 

Cobb  y.  Kruts,  40  Ind.  323 465 

Colbum  y.  State,  47  Ind.  310 340 

Coleman  y.  Lyman,  42  Ind.  289..396 

Collins  y.  Nichols,  7  Ind.  407 97 

Colter  y.  Frese,  45  Ind.  96  ..112,  389 
Columbus,  etc.,  R.  W.  Co.  y.  Ar- 
nold, 31  Ind.l74« 28 

Comer  y.  Himes.  49  Ind.  482^.425, 574 
Common    Council,   etc.,  y.  Mc- 
Lean, 8  Ind.  328 133 

Cones  y.  Binford,  54  Ind.  516.... ..540 

Conklin  y.  Morton,  40  Ind.  76 408 

Conner  y.  Wall.  37  Ind.  252 ..579 

Cook  y.  State,  13  Ind.  154 79 

Cook  y.  Whipple,  55  N.  Y.  150....507 

Cool  y.  Cool,  54  Ind.225 129 

Cool  y.  State,  16  Ind.  355 64 

Cornell  y.  Nebeker,  48  Ind.  463..426 
Cornell  y.  Nebeker,  58  Ind.  425...447 
Crayens  y.  Chambers,  55  Ind.  5. ..467 

Crawford  y.  King,  54  Ind.  6 560 

Crescent  City  Bank  y.  Carpenter, 

26  Ind.  108 450 

Crickmore  y.   Breckenridge,    51 

Ind.  294 848 

Crosby    y.    Elkader    Lodge,    16 

Iowa,  399 16 

Crosby    y.    Jeroloman,  37    Ind. 

264 181,  243 

Crouse  v.  Holman,  19  Ind.  30 180 

Crov  y.  State,  32  Ind.  384 435 

Curtisy.  Millard,  14  Iowa,  128...  16 

Curtis  y.  State,  6  Cold.  9 344 

Dayenport  y.   Ruckman,  37   N. 

Y.  568 232 

Dayis    y.    Calloway,     30     Ind. 

112 67,112 

Dayis    y.    Langsdale,    41     Ind. 

399 16,180 

Dayis  y.  Perry,  41  Ind.  305 575 

Dayis  y.  State  Bank,  7  Ind.  316...248 

Day  y.  Patterson,  18  Ind.  114 67 

Deardorff  y.  Foresman,  24  Ind. 

481 267 

Dewey  y.  Field,  4  Met.  381 557 

Dezell  y.  Odell,  3  Hill,  215 558 

Dickey  y.  Morgan,  8  Blackf.53:i..535 
Dobyns  y.  Wcadon,  50  Ind.  298..315 
Doughaday  y.  Crowell,  3  Stock. 

201 159 

Dresbach  y.  Minnis,  45  Cal.  223..558 
Dunham  y.  Tappan,  31  Ind.  173..194 


Eastwood  y.  Kenyon,  11  A.  A 

E.  438 112 

Emmert  y.  Damall,  58  Ind.  141..329 
Emmons  y.  Newman,  38  Ind.  372..384 

Engleman  y.  State,  2  Ind.  91 344 

Estep  y.  Larsh,  16  Ind.  82 258 

Evans  y.  Ashby,  22  Ind.  15 237 

Ewing  V.  Ewinff,  24  Ind.  468  .  ....197 
Farmer  y.  Pauley,  50  Ind.  583...  66 
Findley  y.  Buchanan,  1  Blackf. 
11 445 

Findley  y.  Sute,  5  Blackf.'  676.V.445 
FischU    y.    Fischli,    1    Blackf. 

360.. 197,243 

Fleming  y.  State,  11  Ind.  234 535 

Forde  y.  Skinner,  4  Car.  A  P. 

494 518 

Foster  y.  Mansfield,  3  Met.  412...  86 
French  y.  Trippet,  44  Ind.  599...438 
Froman  y.  From  an,  13  Ind.  317..    8 

Frost  y.  Dodge,  15  Ind.  139.. 193 

Gaff  y.  Harding,  66  111.  61 ..658 

Gage  y.  Gark.  22  Ind.  163 300 

Gaines  y.  Walker,  16  Ind.  361....258 
Garrard  y.  Haddan,  17    P.    P. 

Smith,  82 429 

Gayisk  y.  McKeeyer,  87  Ind.  484..  79 
Genella  y.  Relyea,  32  Cal.  159.....595 
Gilbert  y.  Priest,  65  Barb.  444.....506 

Goar  y.  Crayens,  57  Ind.  365 575 

Goddard  y.  Renner,  57  Ind.  532„  16 

Godfrey  y.  Godfrey,  17  Ind.  6 212 

Goodell  y.  Pierce,  2  Hill,  659 86 

Goodwin  y.  Goodwin,  48  Ind.  584..376 
Graeter  y.  Williams,  55  Ind.  461..540 

Gray  y.  Palmer,  28  Cal.  416 595 

Green  y.  City  of  Indianapolis,  25 

Ind.  490 620 

Greenup  y.  Crooks,  50  Ind.  410... 405 
Gregory    y.    Shoenell,    55    Ind. 

101 437,  567,  579 

Griffin  y.  Kemp,  46  Ind.  172 352 

Grimes  y.  Duzan,  32  Ind.  361.  ...292 
Groyer    &    Baker,    etc.,    Co.  y. 

Butler,  53  Ind.  454 190 

Guild  y.  Baldridge,  2  Swan,  295..444 
Hall  y.  Palmer,  18  Ind.  5....         425 

Hall  y.  State,  8  Ind.  439 19 

Halstead  y.  Brown,  17  Ind.  202...389 
Hanlon  y.  Board, etc.,  53  Ind.  123.  56 
Hardy  y.  Chipman,  54  Ind.  591...575 
Harrer  y.  Wallner,  80  111.  197  ....529 

Harris  y.  Rupel,  14  Ind.  209 358 

Hart  y.  Crawford,  41  Ind.  197.....339 

Hart  y.  State,  57  Ind.  102 183 

Hastings  y.'Fowler,  2  Ind.  216...506 

Hatch  y.  Hatch,  9  Mass.  307 86 

Hnwes  y.  Coombs,  34  Ind.  455 258 

Hawkins  y.  Skeggs,  10  Humph. 

31 211 


TABLE  OF  CASES  CITED. 


IX 


HmwkixM  ▼.  State,  24  Ind.  288.....690 

Hayes  ▼.  State,  55  Ind.  99 337 

Hays  Y.  Bank,  etc.,  21  Ind.  154..^194 

Hays  Y.  Campbell,  17  Ind.  430....  66 

Helms  ▼.  Kearns,  40  Ind.  124. 67. 112 

Higgins  T.  JeffersonviUe,  etc.,  K. 

rT  Co.,  52  Ind.  110.. 28 

Hill  T.  Marsh,  46  Ind.  218 265 

Hinkle  ▼.  Margerum,50  Ind.  240..405 

Hixer  v.  State,  12  Ind.  330 13 

HolcroftT.Dickenflon,  Carter,  233.  32 

Holesapple  r.  Fawbush,  51  Ind. 
494 ^ 455 

Holland  \r.  Johnson,  51  Ind.  346.137 
Holmes  y.Old  Colony  B.  B.  Corp., 

6  Gray,  58 384 

Hblzner  ▼.  Holzner.  48  Ind.  151..292 

Hopkins  y.  Lee,  6  Wheat.  109 397 

Horton  ▼.  Wilson,  25  Ind.  316...578 
Hongh  V.  Osborne,  7  Ind.  140... ..180 
Hull  Y.  Brearley  Bun,  etc.,  Ase'n, 

58  Ind.  520 560 

Hall  Y.  Kirkpatrick,  4  Ind.  637..358 
Ha;:he8  y.  Sellers,  34  Ind.  337....  66 
Indiana  Cen.  K  W.  Co.  Y.  Ga- 

pen,  10  Ind.  292 366 

Indiana,  etc,  B.  W.  Co.  y.  Mc- 

Keman,  24  Ind.  62 450 

Indianapolis,  etc.,  B.  B.  Co.  y. 

Christy,  43  Ind.  143 367 

Indianapolis,  etc.,  B.  B.   Co.  y. 

Kinney,  8  Ind.  402 366 

Indianapolis,  etc.,  B.  B.  Co.  y. 

Oestel,  20  Ind.  231 366 

Indianapolis^  etc..  B.  B.  Co.  y. 

McQure,  26  Ind.  370 366 

Indianapolis,   etc.,  B.  B.   Co.  y. 

Parker,  29  Ind.  471 366 

Indianapolis,  etc.,  B.  B.  Co.  y. 

Taffe,  11  Ind.  458 445 

Indianapolis,  etc.,  B.  B.  Co.  y. 

Tri8ler,30  Ind.  243 433 

Indianapolis,  etc.,  B.  W.  Co.  y. 

Crandall,58  Ind.  365 392 

Indianapolis,  etc.,  B.  W.  Co.  y. 

McBrown,  46  Ind.  229 577 

Irwin  y.  lyers,  7  Ind.  308... 581 

Jackson  y.  Babcock,  12  Johns. 

389 87 

Jackson  y.  Indianapolis,  etc.,  B. 

B.  Co.,  47  Ind.  454 28 

Jackson  y.  Swone,  49  Ind.  388 292 

Jackson  Township  y.  Home  Ins. 

Co.,  54  Ind.  184 140 

Jagers  y.  Jagers,  49  Ind.  428 437 

Jaryis  y.  Strong,  8  Ind.  284 489 

Jeffersonyille,  etc.,  B.  B.  Co.  y. 

Adams,  43  Ind.  402 367 

Jeffersonyille,  etc.,  B.  B.  Co.  y. 

Beatty,  36  Ind.  15 367 


Jeffersonyille,  etc.,  B.  B.  Co.  y. 

Bowen,  40  Ind.  645 28 

Jeffersonyille,  etc,  B.  B.  Co.  y. 

Bowen,  49  Ind.  154 28 

Jeffersonyille,  etc.  B.  B.  Co.  y. 

Breyoort,  30  Ind.  324. 366 

Jeffersonyille,  etc.,  B.  B.  Co.  y. 

Huber,  42  Ind.  173 867 

Jeffersonyille,  etc.,  B.  B.  Co.  y. 

Lyon,  55  Ind.  477 415 

Jefiersonyille,  etc.,  B.  B.  Co.  y. 

Parkhurst,34  Ind.  501 367 

Jerry  y.  State,  1  Blackf.  395 533 

Johnson  y.  Inhabitants,  etc,  18 

Mc  286 232 

Johnson  y.  Patterson,  12  Ind.  471.319 

Jones  y.  State,  11  Ind.  357 585 

Josselyn   y.  Edwards,   57    Ind. 

212 67, 116 

Kellogg  y.  Price,  42  Ind.  360 90 

Kelly  y.  Solari,  9  M.  <St  W.  54.....444 
Kemp  y.  Mitchell,  36  Ind.  249...479 

Key  y.  Ostrander,  29  Ind.  1 547 

Kingen  y.  State,  46  Ind.  132 183 

Knarr  y.  Conaway,  53  Ind.  120...579 
Knight  y.  Flatrock,  etc.,  Co,  45 

Ind.  134 286 

Kru  tz  y  .Craig,53  Ind.  561 .1 97, 405,459 
Ladd  y.  Hildebrant,  27  Wis.  135.159 
Lafayette,  etc.,  B.  B.  Co.  y.  Patti- 

son,  41  Ind.  312 146 

Lafayette,  etc.,  B.  B.  Co.  y.  Shri- 

ner,  6  Ind.  141 366 

Lane  y.  Miller,  27  Ind.  534 490 

Leach  y.  Prebster,  35  Ind.  415.. ..174 
Lewis  y.  Sheaman,  28  Ind.  427 ...413 

Limpiis  y.  State,  7  Blackf.  43 557 

Lindley  y.  Kelley,  42  Ind.  294...565 
Lindsay  y.  Lindsay,  47  Ind.  283..105 
Lipperd  y.  Edwards,  39  Ind.  165.352 
Longlois  y.  Longlois,  48  Ind.  60..401 

Loruig  y.  Sumner,  23  Pick.  98 87 

LoaisYille,   etc.,  B.  W.    Co.  y. 

Boland,  53  Ind.  398 28 

Louisyille,  etc.,    B.  W,    Co.  y. 

Francis,  58  Ind.  389 597 

Lowrey  y.  City  of  Delphi,  55  Ind. 

250 .'. 232 

Lucas  y.  Smith,  54  Ind.  530 310 

Lucas  y.  Tucker,  17  Ind.  41 248 

Lyde  y.  Minn,  1  Myl.  &  K.  683..450 

Lvtle  y.  Lytle,  37  Ind.  281 236 

rfack  y.  Mulcahy,  47  Ind.  68 211 

Macombery.  Parker,  14  Pick.  497.449' 

Macy  y.  Combs,  15  Ind.  469. 384 

Madison,  etc.,  B.  B.  Co.  y.  Bacon, 

6  Ind.  205 28 

Mandlove  y.  Lewis,  9  Ind.  194. ..55& 
Marks  y.  Indianapolis,  etc.,  B. 

W.  Co.,  38  Ind.  440 ...^.258i 


TABLE  OP  CASES  CITED. 


Mark0oa  t.  Hanev,  47  Ind.  31.... 506 
Maraine  v.  Mnrphy,  8  Ind.  272..319 

Martin  v.  Starr,  7  Ind.  224 287 

Martindale  v.  Brown,  18  Ind.  284.467 
Martindale  t.  Martindale,  10  Ind. 

566 401 

Mather  v.  Chapman,  6  Conn.  54..248 
Mathews  ▼.  Bitenour,  31  Ind.  31.  67 
Matlock's  Adm'r  y.  Nave,  28  Ind. 

36... 581 

Maxwell  y.  Day,  45  Ind.  509 224 

Maynes  v.  Moore.  16  Ind.  116... ..547 
Mays   y.    Manuiactarers'    Nat'l 

Bank,  64  Pa.  St  74 507 

McConnell  v.  Martin,  52  Ind.  434.501 
McDade  y.  McDade,  29  Ind.  340.575 

McDill  y.  Ounn,  43  Ind.  315 67 

McEndree  y .  Mc£ndree,12  Ind.  97.287 
McGary  y.  Hastings,  39  Cal.  360..397 
McNiel  y.  Fameman,  37  Ind.  203.405 
McKinney  y.  Shaw,  etc.,  Co.,  51 

Ind.  219 ....465 

Medler  y.  Hiatt,  14  Ind.  405 407 

Meiners  y.  Munaon,  53  Ind.  138..207 
Miller  y.  Billingsly,  41  Ind.  489.  67 

Miller  y.  State,  39  Ind.  267 289 

Milliken  y.  Ham,  36  Ind.  166 581 

Mills  y.  State,  52  Ind.  187 358 

Mitchell  y.  Chambers,  55  Ind.  289.540 
Mitchell  y.  Geisendorff,  44  Ind. 

358 407 

Moore  v.  Jackson,  35  Ind.  360....  79 
Muir  y.  Trustees,  etc.,  3  Barb. 

Ch.  477 175 

MuUinix  y.  State,  43  Ind.  511....ol6 

Murphy  y.  State.  31  Ind.  511 165 

Murray  y.  Fry,  6  Ind.  871 489 

Musselman  y.  Kent,  33  Ind.  452..258 
Musselman  y.  Musselman,  44  Ind. 

106 464 

Mygatt  y.  Willcox,  1  Lansing,  56.  62 

Naye  y.  Salmon,  51  Ind.  159 63 

Neal  v.  State,  49  Ind.  51 301.  352 

Nebeker  y.  Cutsinger,  48    Ina. 

436 402,  429 

Nelson  y.  Blakey,  54  Ind.  29 579 

Nelson  y.  Johnson,  18  Ind.  329...425 

Nei«bit  V.  Long,  37  Ind.  300 97 

Newell     y.    Downs,    8    Blackf. 

523 435,445 

Newman  y.  Fisher,  37  Md.  259....506 
Nicholson  y.  Stephens,  47  Ind.  185.237 
Noble  V.  McGinnis,  55  Ind.  528..236 
Norris  y.  Crocker,  13  How.  429...337 
O'Brien  y.  Flanders,  41  Ind.  486.  22 

Oeden  y.  (^en,  1  Bland,  284 37 

Ohio,  etc.,  K.  B.  Co.  y.  Hammers- 
ley,  28  Ind.  371 28 

Ohio,  etc.,  R.  R.  Co.  y.  Tindall, 

13  Ind.  866 28 


Ohio,  etc.,  R.  W.  Co.  y.  McClore, 

47  Ind.  317 367 

Onealey.  Long,  4  Cranch,  60 268 

Otis  y.  Hadley,  112  Mass.  100.....507 

Owen  y.  Cooper,  46  Ind.  524 575 

Palmer  y.  Blain,  55  Ind.  11 560 

Parks  y.  Eyansyille,  etc.,  B.  B. 

Co.,  23  Ind.  567 437 

Peck  y.  Courtis.  31  Cal.  207 595 

People  y.  Douglass,  4  Cow.  26 299 

People  y.  Seymour,  16  Cai.  d32...248 

People  y.  Todd,  23  Cal.  181...' 248 

Peterson  y.  McCuUough,  50  Ind. 

35 .».490 

Port  y.  Bussell,  36  Ind.  60 289 

Phelan  y.  Moss,  17  P.  F.  Smith,85.429 

Phelps  y.  Osgood,  34  Ind.  150 194 

Philadelphia,  etc.,  B.  B.  Co.  y. 

Cowell,  28  Pa.  St.  329 159 

Piel  y.  Watson,  44  Ind.  447 566 

Pigg  y.  State,  9  Ind.  363 466 

Pi  toner  y.  Liyingston,  4  Johns.  1..397 
Pittsburgh,   etc.,   B.   W.  Co.  y. 

Bolner,  57  Ind.  572 596,  698 

Pittsburgh,  etc.,  B.  W.   Co.  y. 

Bowyer,  45  Ind.  496 367 

Pittsburgh,  etc.,  B.  W.  Co.    y. 

Buby,  38  Ind.  294 28 

Pittsburgh,  etc.,  B.  W.  Co.  y.  Van 

Houten,  48  Ind.  90 446 

Port  y.  Bussell,  36  Ind.  60 289 

President,  etc.,  y.  Bradshaw,  6 

Ind.  146 337 

Pringle  y.  Dunkley,  14  Sm.  & 

M.  16 211 

PuRh  y.  Pugh,  9  Ind.  132 ..287 

Bailsback  y.  Greye,  58  Ind.  72...275 

Bains  y.  Mann,  68  111.  264 181 

Bandall  y.^Ghent,  19  Ind.  271....  3 
Begina  y.  Mercer,  6  Jvirist,  243. ..518 
Beno  y.  Bobert«on,  48  Ind.  106...358 

Beese  y.  Beck,  9  Ind.  238 466 

Beese  y.  McQuilkin,  7  Ind.  450...396 
Bice  y.  Buddiman,  10  Mich.  125.252 

Bice  y.  State,  16  Ind.  298 416 

Bichards  y.  Inhabitants,  etc.,  13 

Gray,  344 232 

Bichardson  y.  Hittle,  31  Ind.  119..146 
Bising  Sun,  etc.,  Co.  y.  Conway,  7 

Ind.  187 489 

Boarty  y.  Mitchell,  7  Gray,  243..647 
Bobertson  y.  Bergen,  10  Ind.  402..193 

Rogers  y.  Rogers,  46  Ind.  1 501 

Rose  V.  Hurley,  39  Ind.  77 437 

Rose  y.  State,  33  Ind.  167 358 

Rosencrants  y.  State,  6  Ind.  407...199 

Ross  y.  Faust,  54  Ind.  471 252 

Rowell  y.  City  of  Lowell,  7  Gray, 

100 232 

Runyon  y.  State,  52  Ind.  820 383 


TABLE  OP  CASES  CITED. 


zi 


T.  Rosiiig,  25  Ind.  63 105 

Sample  ▼.  Bowe,  24  Ind.  208 lao 

Sargent  ▼.  Ballard,  9  Pick.  251  ...489 

Savage  y.  Banj^or,  40  Me.  176 232 

Schneider  ▼.  Pieasner,  54  Ind.  524.175 

Scranton  v.  Stewart,  52  Ind.  68...  183 

Scndder  y.  Croaean,  43  Ind.  343..289 

Shannon  y.  Bartholomew,  53  Ind. 
54 g4g 

Shaw  y.  Stete,  56  Ind.  i88.;..!...!382 

Shirta  y.  Irona,  28  Ind.  458 584 

Shirta  y.  Irona,  47  Ind.  445 97 

Shockley  y.  Davis,  17  Ga.  177 450 

Shroyer  v.  Baah,  57  Ind.  349 455 

Shule  y.  Decker,  51  Ind.  241 66 

Simpson  v.  Wilson,  6  Ind.  474....358 
Slatterv's  Adm'r  v.  Toledo,  etc., 

R.  W.  Co.,  23  Ind.  81 28 

Smatherav.  State,  46  Ind.  447.344,489 
Smith  v.  Provin,  4  Allen,  516.....547 

Snowden  v.  Wilas,  19  Ind.  10 289 

Snyder  v.  State,  21  Ind.  77 301 

Sonthcote  v.  SUnley,  1  H.  A  N. 

247 126 

Sparks  v.  Clapper,  30  Ind.  204....248 
Spanldingy.  Baldwin,  31  Ind.  376.237 
Spaulding  v.  Thompson,  12  Ind. 

477 467 

Spurgeon  v.  Scheible,  43  Ind.  216.211 
Staats  V.  Ten  Eyck,  3  Caines,  111.397 
Stanford  v.  Stanford,  42  Ind.  485.  48 

Stanley  V.  Beatty,  4  Ind.  134 180 

Stanley  v.  Sutherland,  54  Ind. 

339 506 

State  V.  Berg,  50  Ind.  496 275,  321 

State  v.  Brady,  27  Iowa,  126 344 

State  v.  Bratch,  12  Ind.  381 378 

SUte  V.  Creson,  38  Mo.  372 344 

State  V.  Ely,  11  Ind.  313 466 

State  V.  Floyd,  15  Mo.  349 344 

SUte  V.  Henderson,  47  Ind.  127..  14 

State  v.  Hodge,  50  N.  H.  510 344 

State  y.  Hudson.  37  Ind.  198 313 

State  v.  Hull,  34  Conn.  132 518 

State  v.  Merrick,  19  Me.  398 344 

State  v.  Peck,  53  Me.  284 267 

SUte  V.  Pepper,  31  Ind.  76 267 

State  v.  Sherill,  34  Ind.  57 16 

State  y.  Swails,  8  Ind.  524 416 

State  v.  Throckmorton,  53  Ind. 
354 296 

State  V.  Wilson,  51  Ind.  96........ .465 

State  Bank  v.  Tweedy,  8  Blackf. 

447 180 

Stedman  v.  Boone,  49  Ind.  469...I97 

Steele  v.  Moore,  54  Ind.  52 429 

Stein  V.  Chambless,  18  Iowa,  474..  16 
Stephens  v.  Lawson,  7  Blackf.  275.435 
Stevens    v.   Mechanics'    Savings 

Bank,  101  Maaa.  109 ..507 


Stevenaon  v.  Cloud.  5  Blacki  92^  81 
Stilwell  v.  HubbarcL  20  Wend.  44.  86 
Stilx  v.  City  of  Inoianapoliay  65 

Ind.  615 486 

Straua  v.  Eagle  Ins.  Co..  6  O.  a  69.413 
Stretcher  and  Parkers  Case,  1 

Rol.  Abr.  22 32 

Strouffh  v.  Gear,  48  Ind.  100 129 

Stui^is  v.  Rogers,  26  Ind.  1.. 80 

Sullivan  v.  Learned,  49  Ind.  252..197 
Sullivan  v.  Tuck,  1  Md.  Ch.  59...450 
Sutherland  v.  Hankins,  56  Ind. 

343 .398,601 

Swift  V.  Ellsworth,  10  Ind.  205....413 
Taggart  v.  State,  49  Ind.  47. 49....301 
Thayer  v.  St  Louis,  etc.,  R.  K.  Co., 

22  Ind.  26 28 

Thorn  V.  Savage.  1  Blackf.  51 79 

Thompson  v.  Quimby,  2  Brad. 

449 87 

Timmona  v.  Timmons,  6  Ind.  8. ..287 
Toledo,  etc..  R.  W.  Co.  v.  Eidson, 

51  Ind.  67 415 

Toledo,  etc.,  R.W.Co.  v.  Goddard, 

25  Ind.  185 28 

Toledo,  etc.,  R.  W.  Co.  v.  Harris, 

49  Ind.  119 28 

Toledo,  etc.,  R.  W.  Co.  v.  Lurch, 

23  Ind.  10 416 

Toledo,  etc.,  R.  W.  Co.  v.  Owen, 

43  Ind.  405 :....367 

Toledo,  etc.,  R.  W.  Co.  v.  Weaver, 

34  Ind.  298 416 

Tonnele  v.  Hall,  4  N.  Y.  140 87 

Tooley  V.  Dibble,  2  Hill,  641 86 

Tracewell  v.  Peacock,  65  Ind.  572.567 

Trew  V.  Gaskill,  10  Ind.  265 319 

Triebert  V.  Burgess,  11  Md.  452... 450 
Turbeville  v.  State,  42  Ind.  490...344 

Tyner  v.  Stoops,  11  Ind.  22 224 

Vail  V.  McKeman,  21  Ind.  421...547 
Vance    v.    Campbell'a  Heirs,  1 

Dana,  230 211 

Vanschoiack  v.  Farrow,  25  Ind. 
gj^Q ^ .300 

Voorhi(M*v.*F«8bie"2^ 

Waldo  V.  Long,  7  Johns.  173 397 

Wall  V.  State,  23  Ind.  150 533 

Walpole  V.  Elliott,  18  Ind.  258...248 
Walter  A.  Wood,  etc.,  Co.  v.  Cald- 
well, 54  Ind.  270 190 

Ward  V.  Colyhan,  30  Ind.  395 535 

Ward  V.  Sumner,  5  Pick.  69 449 

Waugh  V.  Wangh,  47  Ind.  680...445 

Way  V.  State,  35  Ind.  409 345 

Weakley  v.  Conradt,  56  Ind.  430..327 
Webster  v.  Maiden.  41  Ind.  124...424 

Wells  V.  Wells,  6  Ind.  447 287 

Whaley  v.  Gleason,  40  Ind.  405...405 
White  V.  Conover,  5  Blackf.  462..  66 


xu 


TABLE  OF  CASES  CITED. 


Wickham  ▼.  Baker,  4  Black! .  517.445 
Wilkinft  Y.  Malone,  14  Ind.  153...  13 
Willcox  ▼.  Smith,  26  Barb.  316...  62 

Wilson  V.  Davis,  37  Ind.  141 174 

Wilson  V.  Vance,  55  Ind.  584..236, 242 

Wood  y.  Kennedy,  19  Ind.  68 248 

Woodmff  V.  Adams,5  Blackf.  317.565 
Woodruff  y.  Oamer,  27  Ind.  4. 292,489 


Woollej  y.  Sute,  8  Ind.  502. 489 

Wray  y.  Tindall,  45  Ind.  517 433 

Wyant  y.  Wyant,  38  Ind.  48 236 

Ziegenhager  y.  Doe,  1  Ind.  296...237 
Zimmerman  y.  Anderson,  17  P. 

F.  Smith,  421 428 

Zimmerman  y.  Bote,  75  Pa.  St.  188.428 
Zouker  y.  Wiest,  42  Ind.  169 358 


JUDGES 


OF  THX 


SUPREME  COURT  OF  JUDICATURE 


During  ths  Time  of  these  Reports. 


Hon.  HORACE  P.  BIDDLE.  *§ 
Hon.  WILLIAM  E.  NIBLACK.  f 
Hon.  GEORGE  V.  HOWK,  f 
Hon.  JAMES  L.  WORDEN.  f 
Hon.  SAMUEL  E.  PERKINS,  f 


*  CSkief  Jastioe  at  the  NoTember  Term,  1877. 
t  Temi  of  office  oonunenced  January  l«t,  1877. 
{  Term  of  office  commenced  January  4th,  1876. 


OFFICEES 


or  THB 


SUPREME   COURT. 


CLERK, 

GABRIEL  SCHMUCK 


SHERIFF, 


JAMES  P.  WATSON. 


LIBRARIAN, 


FREDERICK  HEINER. 


OA.SES 

ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COURT  OF  JUDICATURE 

OF  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1877,  IN  THE  SIXTY- 

SECOND  YEAR  OF  THE  STATR 


186       1- 
.  58       ] 

GoNVSTAXCB. —  Midahe. — Adion  to  B^arm, —  CondderoHon. — Vohmteer. —        

Atn. — The  grantee  of  land  conveyed  by  a  deed  reciting  that  the  con- 
veyance 18  made  in  consideration  ''of  the  sam  of  one  dollar,  and  natural 
love  and  afiection,"  is  not  a  mere  volunteer,  bat  la  a  purchaser  for  a 
valuable  consideration,  and  he  may  maintain  an  action  against  the 
grantor,  or  his  heirs,  to  reform  such  deed,  by  correcting  a  mistake  made 
in  the  description  of  the  land  intended  to  be  conveyed. 

Same. — Inadequacy  of  Condderaiion. — ^Mere  inadequacy  of  consideration  for 
such  conveyance  is  no  ground  for  refusing  to  reform  such  deed. 

Saxe. — InlerrogaUnies  to  Jury. — VerdieL — ^Where,  in  as  action  to  reform 
such  deed,  the  jury  trying  the  cause  return,  with  their  general  verdict  for 
the  plaintiff,  answers  to  interrogatories,  finding  that  the  plaintiff,  under 
such  deed,  had  entered  into  the  possession  of  the  land  and  made  valuable 
improvements  thereon,  that  the  consideration  for  such  conveyance  was 
natural  love  and  affection,  and  the  sum  of  one  dollar,  and  that  such 
sum  had  been  paid, — 

HeU  that  the  defendant  is  not  entitled  to  judgment  notwithstanding  the 
general  verdict. 

NewTriai#. — Cbiue. — An  assignment  of  ''Error  of  law  occurring  at  the 
trial"  is  too  indefinite  as  cause  in  a  motion  for  a  new  trial. 
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From  the  Greene  Circuit  Court. 

A.  G.  Cavins  and  E.  H.  C.  Cavins,  for  appellants. 
J.  D.  Alexander^  H.  W.  Letsinger,  E.  E.  Hose  and  E. 
Short,  for  appellees. 

WoRDBN,  J. — Complaint  by  the  appellees,  against  the 
appellants,  to  reform  a  deed  by  correcting  the  description 
of  the  land  intended  to  be  conveyed. 

Issue,  trial  by  jury,  verdict  and  judgment  for  the 
plaintiffs. 

The  following,  in  brief,  is  the  case  made: 

Polly  Williams  was,  in  her  lifetime,  the  owner  of  a 
certain  forty-acre  tract  of  land,  which  she  attempted  to 
convey  to  the  appellee  Elizabeth  Moulden,  who  was  her 
niece,  but  a  mistake  was  made  in  the  description  of  the 
land  in  the  deed.  The  deed  executed  expresses  the  con- 
sideration of  the  conveyance  as  ^^  the  sum  of  one  dollar, 
and  natural  love  and  affection."  Polly  Williams  is  dead, 
and  the  defendants,  her  brothers  and  sisters,  are  her  heirs. 

In  Addition  to  the  general  verdict  for  the  plaintiffs,  the 
jury  returned  the  following  answers  to  the  interrogatories 
propounded  to  them,  viz.: 

^^Ist.  Did  the  plaintiff  Elizabeth  Moulden  pay  any 
valuable  consideration  for  the  land,  and,  if  so,  how  much  ? 

"Answer.    She  did,  in  way  of  improvements. 

"  2d.  Was  the  consideration  for  said  land,  conveyed  to 
Elizabeth  Moulden,  one  dollar  and  natural  love  and  affec- 
tion? 

"Answer.    It  was. 

"  3d.  Did  plaintiff  make  any  valuable  and  permanent 
improvements  while  in  possession  under  deed  ?  If  so,  what 
improvements  ? 

"Answer.    Building  stable  and  fencing. 

"  4th.  Was  the  plaintiff  Elizabeth  Moulden  to  pay  any 
thing  for  the  land  in  controversy?  If  so,  what  was  she  to 
pay,  when  was  she  to  pay  it,  and  was  it  ever  paid  ?  If  so, 
when  and  how  ? 
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"Answer.    No  definite  time  proven.    It  was. 
"5th.    Was  the  land  in  controversy  intended  to  be 
given  to  Elizabeth  Moulden,  in  consideration  of  natural 
love  and  affection,  by  Mrs.  Williams? 
"Answer.    It  was,  including  one  dollar." 
The  defendants  moved  for  judgment  in  their  favor  on 
the  answers  to  interrogatories,  notwithstanding  the  gen- 
eral verdict;  but  the  motion  was  overruled,  and  they  ex- 
cepted. 

It  is  urged  by  the  appellants,  that  the  plaintiff  Eliza- 
beth was  a  mere  volunteer,  and,  therefore,  that  no  refor- 
mation of  the  deed,  correcting  the  mistake,  could  be  had 
in  her  favor.  If  she  were  a  mere  volunteer,  it  would 
seem  that  the  position  would  be  well  taken.  Froman  v. 
Froman,  13  Ind.  817 ;  BandaU  v.  Ghentj  19  Ind.  271. 

But  the  answers  of  the  jury  to  the  interrogatories,  as 
well  as  the  recital  in  the  deed  which  was  executed,  show 
that  she  was  not  a  mere  volunteer,  but  was  a  purchaser 
for  a  valuable  consideration,  viz.,  for  the  consideration  of 
one  dollar.  The  cases,  so  far  as  we  are  advised,  in  which 
it  has  been  held  that  a  correction  will  not  be  made  in 
favor  of  volunteers,  are  cases  in  which  there  was  no  valu- 
able consideration  whatever.  Elizabeth  was  a  purchaser 
for  a  valuable  consideration,  and  mere  inadequacy  of  con- 
sideration is  no  ground  for  withholding  relief  by  way  of 
reforming  the  deed,  and  thus  giving  her  what  she  bought, 
and  what  her  vendor  intended  to  convey,  and  would,  but 
for  the  mistake,  have  conveyed.  Especially  is  this  the 
case,  as  she  took  possession  under  the  deed,  and  made 
valuable  improvements  on  the  land. 

The  case  is  not  entirely  like  one  where  specific  perform- 
ance of  a  contract  is  sought.  Here,  the  vendor  attempted 
to  perform  her  contract,  and  executed  a  deed  for  that  pur- 
pose. The  aid  of  the  court  is  required  only  to  correct  a 
mistake  into  which  the  parties  mutually  fell  in  the  execu- 
tion of  their  purpose,  the  one  to  convey,  and  the  other  to 
receive,  the  title  to  the  land. 
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With  regard  to  adequacy  of  consideration,  we  qaote 
the  following  passage  from  1  Chitty  Contracts,  11th  Am. 
ed.,  p.  29 : 

"  We  may  observe,  that  it  is  not  essential  that  the  con- 
sideration should  be  adequate  in  point  of  actual  value, — 
the  law  having  no  means  of  deciding  upon  this  matter ; 
and  it  being  considered  unwise  to  interfere  with  the  facil- 
ity of  contracting,  and  the  free  exercise  of  the  judgment 
and  will  of  the  parties,  by  not  allowing  them  to  be  the 
sole  judges  of  the  benefits  to  be  derived  from  their  bar- 
gains,— ^provided  there  be  no  incompetency  to  contract,  and 
the  agreement  violate  no  rule  of  law.  It  is,  indeed,  neces- 
sary that  the  consideration  should  be  of  some  value ;  but 
it  is  sufficient,  as  we  have  said,  if  it  be  of  slight  value 
only ;"  etc. 

"Inadequacy  of  consideration  will  not,  as  we  have 
before  observed,  of  itself,  defeat  the  contract,  or  substan- 
tiate a  charge  of  fraud."  2  Chitty  Contracts,  11th  Am. 
ed.,  p.  1049. 

We  are  of  opinion,  that  the  court  committed  no  error 
in  refusing  to  render  judgment  for  the  defendant,  over 
the  general  verdict,  on  the  answers  of  the  jury  to  inter- 
rogatories. 

The  defendants  moved  for  a  new  trial,  and  assigned  the 
following  causes : 

1.  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence ; 

2.  The  verdict  of  the  jury  is  contrary  to  law;  and, 

8.  Error  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  defendants. 

The  third  cause  assigned  is  too  indefinite  to  raise  any 
question.  This  has  been  decided  so  often,  that  a  refer- 
ence to  the  decisions  is  unnecessary. 

In  regard  to  the  first  and  second,  we  are  of  opinion, 
that  the  case  was  fairly  made  out  by  the  evidence,  and 
that  the  verdict  was  in  accordance  with  the  law. 

The  judgment  below  is  affirmed,  with  costs. 
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Collins  v.  Thb  State. 

LiquOB  Law. — Common  Nuimnoe. —  IndidmetU, — Time, — Judicial  Notice,'-^ 
AsA  cf  1875. — Stxtwh  17.-*- An  indictment  against  a  defend.ant  who  had  a 
license  to  sell  intoxicating  liquor  charged,  that,  "on  the  Ist  day  of  June, 
A.  D.  1875,"  and  thence  up  till  the  finding  of  the  indictment,  the  defend- 
ant kept  the  place  where  he  sold  intoxicating  liquor  in  a  diciorderly 
manner,  etc. 

HMy  that,  under  the  proviso  of  section  17  of  the  act  of  March  17Ui,  1875, 
1  B.  8.  1876,  p.  869,  regulating  the  sale  of  intoxicating  liquors,  the 
offence  charged  was  not  punishable  until  after  the  close  of  the  regular 
sessions  of  the  boards  of  commissioners  next  after  the  taking  effect  of 
such  act. 

.BeU,  also,  that  the  courts  of  this  State  will  take  judicial  notice  that  such 
regular  sessions  of  such  boards  of  commissioners  convened  on  Monday, 
June  7th,  1875. 

HMy  also,  that  the  offence  charged  could  not  be  committed  on  June  1st, 
1875,  that  no  other  time  is  sufficiently  laid  in  such  indictment,  and, 
therefore,  that  the  indictment  is  bad  on  motion  to  quash. 

From  the  Fayette  Circuit  Court, 

.  E.  J.  Smithy  W.  Morrow^  N.  Trusler  and  J.  A.  Henry^ 
for  appellant. 

C  A.  Buskirkj  Attorney  General,  for  the  State. 

NiBLACE,  J. — This  was  a  prosecution  under  an  indict- 
ment  for  keeping  a  disorderly  house,  where  spiritous, 
vinous  and  malt  liquors  were  sold. 

The  indictment,  which  was  returned  at  the  November 
term,  A.  D.  1875,  of  the  court  below,  charges,  "That  one 
John  Collins,  late,"  etc.,  "on  the  1st  day  of  June,  A.  D. 
1875,  at,"  etc.,  "  who  was  then  and  there  licensed  accord- 
ing to  the  provisions  of  an  act  of  the  Legislature  of  Indi- 
ana, approved  March  17th,  1875,  to  sell  spiritous,  vinous 
and  malt  liquors,  in  a  less  quantity  than  a  quart  at  a  time, 
to  be  drank  upon  the  premises  where  sold,  did  then  and 
there  unlawfully,  from  said  1st  day  of  June,  A.  D.  1875, 
continuously  up  to  the  time  of  making  this  presentment, 
keep  a  house  where  spiritous,  vinous  and  malt  liquors 
were  sold,  bartered  and  given  away,  to  be  drank  upon 
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the  premises  where  sold  as  aforesaid,  in  a  disorderly 
manDer,  in  this,  that  he  did  then  and  there,  during  said 
time,  Bufier,  permit  and  encourage  divers  persons  to  come 
to,  and  remain  in  and  about,  said  house,  by  day  and  by 
night,  drinking,  carousing,  swearing,  hollowing,  cursing, 
yelling,  fighting  and  misbehaving,  *****  to 
the  disturbance  and  annoyance  of  divers  good  citizens  of 
said  county,"  meaning  thereby  the  county  of  Fayette,  in 
which  the  indictment  was  found. 

A  motion  to  quash  the  indictment  was  overruled,  to 
which  an  exception  was  noted. 

A  trial  resulted  in  a  verdict  of  guilty,  and  the  convic- 
tion of  the  defendant. 

The  sufficiency  of  the  indictment  is  the  only  question 
to  which  the  appellant  has  invited  our  attention. 

Section  17  of  the  act  of  March  17th,  1875,  which  de- 
fines the  ofience  intended  to  be  charged  in  this  indict- 
ment, reads  as  follows : 

"  Every  place,  house,  arbor,  room  or  shed,  wherein  spir- 
itous,  vinous  or  malt  liquors  are  sold,  bartered,  or  given 
away,  or  suffered  to  be  drank,  if  kept  in  a  disorderly 
manner,  shall  be  deemed  a  common  nuisance,  and  the 
keeper  thereof,  upon  conviction,  shall  forfeit  his  license 
and  be  fined  in  any  sum  not  less  than  ten  nor  more  than 
one  hundred  dollars :  Provided^  That  no  prosecution  shall 
be  instituted  or  maintained  against  any  person  for  any 
violation  of  the  provisions  of  this  act  occurring  between 
the  time  when  it  shall  take  effect  and  the  close  of  the  first 
regular  session  of  the  board  of  commissioners  of  the 
proper  county,  the  beginning  of  which  session  not  taking 
place  in  less  time  than  four  weeks  after  this  act  shall 
have  taken  effect."    1  R.  S.  1876,  p.  872. 

It  is  objected,  that  the  indictment  shows  on  its  face, 
that  it  was  presented  in  disregard  of  the  proviso  con- 
tained  in  the  section  above  quoted. 

We  are  of  the  opinion  that  this  objection  is  well  taken. 

We  must  take  judicial  notice,  that  the  first  regular  ses- 
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Bion  of  the  board  of  commissioners  of  Fayette  county, 
after  the  taking  effect  of  the  above  named  act  of  'March 
17th,  1875,  to  regulate  and  license  the  sale  of  spiritous, 
vinous  and  malt  liquors,  did  not  meet  until  the  first  Mon- 
day in  June,  1875,  which  was  the  7th  day  of  June  of  that 
year,  and  that,  consequently,  the  section  above  set  out 
had  not  gone  into  full  effect  on  the  1st  day  of  June,  1875, 
the  day  named  in  the  indictment  on  which  the  alleged 
oftence  was  committed.  Under  the  proviso,  therefore, 
the  offence  was  not  an  indictable  one  on  that  day. 

In  our  code  of  criminal  pleading  and  practice,  it  is  pro- 
vided, that  '^  The  precise  time  of  the  commission  of  an 
offence  need  not  be  stated  in  the  indictment  or  informa- 
tion ;  but  it  is  sufficient  if  shown  to  have  been  within  the 
statute  of  limitations,  except  where  the  time  is  an  indis- 
pensable ingredient  in  the  offence."  2  R.  S.  1876,  p.  884, 
Bee.  56. 

Under  this  provision,  it  has  been  nevertheless  decided, 
that  it  is  still  necessary  to  allege  a  particular  day  on 
which  the  oftence  was  committed.  Clark  v.  The  State^  84 
Ind.  436. 

We  think  the  fair  inference  from  this  provision  of  the 
criminal  code,  taken  in  connection  with  previous  decisions 
of  this  court,  is,  that  the  day  on  which  an  offence  is 
charged  to  have  been  committed  must  be  at  a  time  when 
the  offence  was  an  indictable  one,  and  that,  to  that  ex- 
tent at  least,  time  is  an  essential  ingredient  in  all  ofiences 
in  this  State.  Much  latitude  is  allowed  as  to  the  proof 
of  the  time  of  the  commission  of  an  offence,  without 
reference  to  the  time  charged  in  the  indictment;  but  this 
latitude  can  not  extend  beyond  the  period  of  time  within 
which  the  offence  is  or  has  been  punishable. 

In  our  opinion,  this  case  stands  practically  as  if  no  par- 
ticular day  had  been  alleged  in  the  indictment,  and  that, 
for  that  reason,  the  court  erred  in  overruling  the  motion 
to  quash  the  indictment.    The  allegation,  that  the  offence 
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was  a  continuous  one,  does  not  cure  the  defect.    1  Whar- 
ton Criminal  Law,  sections  261,  262,  266  and  267. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings,  in  accordance  with  this  opinion. 


Frazee  v.  The  State. 

Gbiminal  Law. — Betting  on  EUetion, — IndietmeiU, — ^An  indictment  charged 
]g    jgg  the  defendant  with  having  'Most  and  paid  to    a  person  named  a  certain 

sum,  by  "unlawfully  betting  and  wagering"  such  sum,  with  such  person, 
on  a  certain  election. 

Held,  on  motion  to  quash,  that,  under  the  act  of  August  24th,  1857,  2  B. 
S.  1876,  p.  468,  note  2, 6,  "to  prevent  betting  on  elections,"  etc.,  the  offence 
is  committed  by  the  mere  betting,  while  by  section  28  of  the  act  defining 
misdemeanors,  2  B.  8.  1876,  p.  468,  the  offence  is  not  committed  until 
the  article  bet  is  lost  or  won. 

Held,  also,  that  a  conviction  under  such  indictment  can  not  be  had  without 
proof  that  the  defendant  had  lost  and  paid  such  sum,  on  such  bet. 

Same. — Boidenee. — Contents  of  WryJixng, — Parol  evidence  of  the  contents  of  a 
written  memorandum  of  the  terms  of  a  bet  on  the  result  of  an  election, 
without  first  duly  accounting  for  its  absence,  is  inadmissible. 

Same. — Gamtn^.— Under  the  law  of  this  State,  betting  upon  the  result  of 
any  election  is  gaming.    The  State  v.  Henderson,  47  Ind.  127,  overruled. 

Same. —  Witness, — Compelling  Raiy  to  a  Bet  to  Testify^ — Either  of  the  par- 
ties to  a  bet  upon  the  result  of  any  election  may  be  compelled  to  testify 
in  relation  thereto,  in  a  criminal  prosecution  of  the  other  party  therefor, 
but  he  can  not  then  be  prosecuted  or  punished  therefor. 

Prom  the  Fayette  Circuit  Court. 

L.  W.  Florea  and  6r.  C.  FloreUj  for  appellant. 
C.  A.  Buskirk,  Attorney  General,  for  thfe  State. 

HowK,  J. — The  appellant  was  indicted  by  the  grand 
jury  of  the  court  below,  at  its  Fall  term,  1876. 

Omitting  all  merely  formal  matters,  the  indictment 
charged,  that,  on  the  15th  day  of  October,  1876,  in  Fay- 
ette county,  Indiana,  the  appellant  ^'  then  and  there  un- 
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lawfully  loBt  and  paid  to  one  Samuel  Caldwell  twenty- 
five  dollars,  by  then  and  there  unlawfully  betting  and 
wagering  with  said  Samuel  Caldwell,  for  said  twenty-five 
dollars,  upon  the  result  of  a  certain  election  had  and  held 
on  the  10th  day  of  October,  A.  D.  1876,  in  the  State  of 
Indiana,  for  the  election  of  a  Oovemor  for  said  State/' 

The  appellant  moved  the  court  below,  in  writing,  to 
qnash  the  indictment,  which  motion  was  overruled,  and 
appellant  excepted. 

Upon  arraignment,  the  appellant's  plea  to  said  indict- 
ment was,  ^^  not  guilty."  By  consent,  the  cause  was  tried 
by  the  court  without  a  jury,  and  the  court  found  the  ap« 
pellant  guilty  as  charged  in  the  indictment,  and  assessed 
his  fine  at  fifteen  dollars.  And  the  appellant's  written 
motion  for  a  new  trial  having  been  overruled,  and  his  ex- 
ception  saved  to  such  decision,  judgment  was  rendered  by 
the  court  below  on  its  finding,  from  which  judgment  this 
appeal  is  now  prosecuted. 

The  appellant  has  assigned,  in  this  court,  the  following 
alleged  errors  of  the  court  below : 

1st.  In  overruling  his  motion  to  quash  the  indictment ; 
and, 

2d.    In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by  these  alleged  errors  in  the  order  of  their  assign- 
ment. 

1.  The  first  question  for  our  consideration  is  this: 
Did  the  court  below  err  in  overruling  the  appellant's  mo- 
tion to  quash  the  indictment  ? 

We  have  two  statutes  in  this  State  on  the  subject  of 
betting  on  the  result  of  an  election,  both  of  which  were 
enacted  in  the  year  1857 ;  and,  as  neither'  of  them  con- 
tained an  emergency  clause  or.  section,  they  both  became 
laws  on  the  same  day,  to  wit,  on  the  24th  day  of  August, 
1857.  One  of  these  statutes  was  an  amendment  of  section 
28  of  the  misdemeanor  act  of  June  14th,  1852,  so  as  to 
make  it  apply,  in  express  terms,  to  betting  **  upon  the  re- 
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suit  of  any  election."  As  amended^  this  section  now 
reads  as  follows : 

"  Sec.  28*  Every  person  who  shall  by  playing  or  bet- 
ting at  or  upon  any  game  or  wager,  or  upon  the  result  of 
any  election,  either  lose  or  win  any  article  of  value,  shall 
be  fined  in  any  sum  not  less  than  the  value  of  the  article 
so  lost  or  won,  nor  exceeding  twice  the  value  thereof,  and 
any  one  of  the  persons  so  betting  or  playing  may  be  com- 
pelled to  testify  against  the  others  therein  concerned."  2 
R.  8. 1876,  p.  468. 

The  other  statute,  above  referred  to,  is  entitled  "An  act 
to  prevent  betting  on  elections,  and  providing  punishment 
for  the  same ;"  and,  omitting  the  enacting  clause,  it  reads 
as  follows : 

"  That  any  person  who  shall  bet  or  wager,  any  money 
or  other  valuable  property,  on  the  result  of  any  election  in 
this  or  any  other  State,  shall,  upon  conviction  tliereof, 
forfeit  and  pay  to  the  State  of  Indiana,  for  the  benefit  of 
the  common  school  fund,  any  sum  not  less  than  the 
amount  so  bet  or  wagered,  nor  more  than  twice  said 
amount."    2  R.  S.  1876,  p.  468,  note  2,  6. 

From  a  comparison  of  the  provisions  of  the  above  re- 
cited statutes,  it  will  readily  be  seen,  that,  in  so  far  as  the 
subject  we  are  now  considering  is  concerned,  there  are 
some  very  material  difierences  between  the  two  statutes. 
Under  the  first  cited  statute,  the  oft'ence  does  not  consist, 
as  it  does  in  the  latter  statute,  in  the  mere  betting  of  some 
article  of  value  on  the  result  of  any  election ;  but,  under 
the  former  statute,  the  party  so  betting  must  either  lose 
or  win  such  article  of  value,  or  he  can  not  be  subjected 
to  the  penalty  prescribed  in  said  statute. 

Again,  under  the  former  statute,  "  any  one  of  the  per- 
sons so  betting  ♦  *  *  ^ay  be  compelled  to  testify 
against  the  others  therein  concerned,"  while  the  latter 
statute  contains  no  similar  provision. 

It  is  manifest,  we  think,  from  the  phraseology  of  the 
indictment  in  this  case,  that  it  was  so  framed  as  to  state 
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an  offence,  under  either  of  said  Btatates,  in  a  single  count. 
The  question  arises,  therefore,  whether  or  not  this  is  such  a 
defect  in  said  indictment  as  that  it  should  have  been 
quashed  therefor?  We  think  not,  for  this  reason:  that 
the  appellant  could  not,  in  our  opinion,  have  been  found 
guilty  of  any  charge  in  the  indictment,  without  proof  of 
the  fact  that  he  had  lost  and  paid,  as  charged,  the  sum  of 
twenty-five  dollars. 

It  seems  to  us,  that  no  error  was  committed  by  the  court 
below  in  overruling  the  appellant's  motion  to  quash  the 
indictment. 

2.  Among  the  causes  for  a  new  trial,  assigned  by  the 
appellant  in  his  motion  therefor,  addressed  to  the  court 
below,  was  the  following : 

^<  5th,  Because  the  court  erred  in  permitting  the  State, 
by  her  attorney,  over  the  objection  of  the  defendant,  to 
ask  Frank  Williams,  her  witness,  while  on  the  stand,  on 
his  examination  in  chief,  the  following  question,  to  wit : 
*  State  what  writing  or  figures  were  on  the  envelope,'  be- 
fore requiring  the  production  of  said  envelope,  or  an 
accounting  for  its  absence,  to  which  ruling  of  the  court 
the  defendant,  at  the  time,  objected." 

It  appears  from  the  record,  that,  when  the  question  set 
out  in  this  cause  for  a  new  trial  was  propounded  to  the 
witness,  the  appellant  objected  thereto,  "  for  the  reason 
that  the  same  was  illegal  and  incompetent,  and  because 
the  State  did  not  produce  said  envelope,  or  make  any 
effort  to  produce  the  same,  or  in  ,any  manner  account  for 
its  loss  or  absence,"  which  objections  were  overruled  by 
the  court  below,  and  the  appellant  excepted.  The  wit- 
ness then  answered  said  question  as  follows : 

"  These  words  were  on  the  envelope : 

"  *  If  Blue  Jeans  Williams  is  elected  Governor,  (or  Gov- 
ernor of  Indiana,  I  can  not  say  positively  which,)  to  give 
the  envelope  to  Mr.  Caldwell ;' 

"  On  the  other  side : 

^  <  K  Harrison  was  elected,  to  hand  it  to  Frazee.' 
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"  These  were  all  the  marks  that  were  on  the  envelope." 

It  is  very  clear  to  our  minds,  that  the  court  helow  erred 
in  the  admission  of  this  evidence^  over  the  appellant's  ob- 
jections. The  decision  of  the  court  is  in  direct  violation 
of  several  elementary  rules  in  the  law  of  evidence.  The 
writing  itself  on  the  envelope  was  the  best  evidence  of 
what  the  writing  was,  and  parol  evidence  was  inadmissible 
to  prove  the  contents  of  such  writing,  until  its  absence 
or  non-production  was  satisfactorily  accounted  for,  either 
by  proof  of  the  loss  or  destruction  of  the  writing,  or,  if 
it  was  in  the  appellant's  hands  or  under  his  control,  by  his 
failure  to  produce  it,  on  proper  and  reasonable  notice.  1 
Greenl.  Ev.,  sec.  275,  et  seq. 

The  supposed  bet  or  wager,  for  which  the  appellant  was 
prosecuted,  it  was  charged  in  the  indictment,  was  made 
by  him  with  one  Samuel  Caldwell.  On  the  trial  of  this 
cause,  in  the  court  below,  the  State  called  this  Samuel 
Caldwell  as  a  witness,  and  propounded  to  him  certain 
questions  in  relation  to  the  alleged  bet  on  which  the  in- 
dictment is  predicated.  These  questions  the  witness  re- 
fused to  answer,  because  his  answers  thereto  would  crim- 
inate himself,  and  would  compel  him  to  testify  against 
himself;  and  the  appellant  also  objected  to  the  questions 
for  the  same  reasons,  and  because  they  were  illegal  and 
incompetent;  but  the  court  below  overruled  the  objec- 
tions, and,  the  appellant's  exceptions  having  been  saved, 
compelled  the  witness  to  answer  the  questions. 

By  the  last  clause  of  the  14th  section  of  the  Bill  of 
Kights,  in  our  state  constitution,  it  is  expressly  provided, 
that  "  No  person,  in  any  criminal  prosecution,  shall  be 
compelled  to  testify  against  himself."    1  E.  S.  1876,  p.  28. 

Under  this  provision,  it  would  seem  to  be  a  clear  prop- 
osition, that,  if  Caldwell's  evidence,  in  answer  to  the 
questions  he  was  compelled  to  answer,  could  be  used 
in  any  prosecution  against  him  for  his  participation 
in  the  oftence  for  which  the  appellant  was  then  on 
trial,  then  the  court  below  erred  in  compelling  him  to 
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testify.  Such  was  the  construction  given  by  this  court  to 
the  clause  cited  from  our  state  constitution,  in  the  case 
of  Wilkins  v.  Moloney  14  Ind.  158,  and  we  adhere  to  that 
construction.  It  was  there  held  substantially,  notwith- 
standing the  constitutional  provision  above  cited,  that  a 
witness' might  be  compelled  to  testify,  even  though  his 
evidence  might  criminate  himself,  if  the  law  provided 
that  his  evidence  should  not  be  used  in  any  prosecution 
against  him.  It  remains  to  be  seen,  therefore,  whether 
or  not  the  law  provided  that  the  evidence  of  Caldwell,  in 
this  case,  should  not  be  used  in  any  prosecution  against 
him  for  his  participation  in  the  offence  charged  against 
the  appellant. 

It  is  evident,  we  think,  from  the  amended  section  28, 
above  cited,  of  the  misdemeanor  act,  that  the  law  regards 
betting  upon  the  result  of  any  election  as  gaming.  In- 
deed, under  this  section,  before  its  amendment,  and  when 
it  applied  to  games  and  wagers  only,  and  was  silent  on 
the  subject  of  betting  upon  the  result  of  any  election,  it 
was  held  by  this  court,  in  the  case  of  Hizer  v.  The  Stoie^ 
12  Ind.  830,  that  a  bet  upon  the  result  of  an  election  was 
an  offence  within  the  meaning  of  said  section.  We  con- 
clude, therefore,  that,  under  our  law,  betting  upon  the 
result  of  any  election  is  gaming. 

The  89th  section  of  our  criminal  code  reads  as  follows : 

*^  Sec  89.  Any  person,  called  as  a  witness  to  testify 
against  another  for  gaming,  is  a  competent  witness  to 
prove  the  offence,  although  he  may  have  been  concerned 
as  a  party,  and  is  compelled  to  testify  as  other  witnesses ; 
but  he  shall  not  be  liable  to  indictment  or  punishment  in 
any  such  case.''    2  R.  8. 1876,  p.  898. 

It  seems  to  us,  that  this  section  is  directly  applicable  to 
the  question  we  are  now  considering,  and  that,  under  its 
provisions,  the  court  below  did  not  err  in  compelling 
Samuel  Caldwell  to  testify  as  a  witness,  when  called  by 
the  State.  For,  although  he  may  have  been  compelled  to 
testify  that  he  won  the  appellant's  money  by  betting 
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upon  the  result  of  the  election  for  Governor,  yet,  as  he 
can  neither  be  indicted  nor  punished,  under  the  terms  of 
said  section,  for  his  participation  in  said  betting,  it  is  clear 
that  his  evidence  can  not  be  used  against  him. 

For  the  error  of  the  court  below,  in  the  admission  of 
parol  evidence  of  the  writing  on  the  envelope,  we  hold, 
that  the  court  erred  in  overruling  the  appellant's  motion 
for  a  new  trial. 

The  case  of  The  State  v.  Henderson^  47  Ind.  127,  in  so 
fkr  as  it  is  in  conflict  with  the  decision  of  this  case,  is 
overruled. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 


Cauthobn  v.  Thb  Indianapolis  and  Yincennbs  R.  B.  Co. 

KKnTHMTPTiaN.-—  Mortgage. — Jvdgment, — Sheriff  ^e  Sale. — Lien. — Bights  qf  .EH- 
ewnbraneen. — ^Eeal  estate  sold  at  Rheriff 's  sale,  in  part  satisfaction  of  a 
personal  jndgment  and  decree  foreclosing  a  prior  mortgage  lien,  may, 
upon  being  Redeemed  from  sach  sale  hy  a  purchaser  thereof  at  a  sheriff's 
sale  of  the  same  on  a  subsequent  judgment  lien,  be  sold  to  satisfy  the 
residue  of  such  mortgage  judgment,  notwithstanding  the  fact,  that,  at  the 
time  of  such  latter  sale,  the  debtor  has  other  property  subject  to  execu- 
tion. 

From  the  Knox  Circuit  Court. 

H.  S.  CauthorUy  J.  M.  Boyle,  J.  K  McDonaldj  J.  M. 
Butler  J  F.  B.  McDonald  and  G.  G.  Bvtler,  for  appellant. 
W.  F.  PidgeoUj  for  appellee. 

Perkins,  J. — Suit  commenced  December  18th,  1871,  to 
recover  possession  of  real  estate. 

The  general  denial  was  answered. 

Trial;  verdict  for  defendant,  and  judgment,  over  a 
motion  for  a  new  trial,  on  the  verdict. 

The  facts  follow : 
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On  the  6th  day  of  January,  1866,  Haartje  and  wife 
mortgaged  to  Lewis  Ulrich  the  real  estate  in  question,  to 
secure  the  payment  of  a  note  for  one  thousand  dollars. 
The  mortgage  was  duly  executed  and  recorded.  The 
mortgagee,  Ulrich,  died  intestate,  and,  on  the  21st  day  of 
July,  1869,  Anna  Ulrich,  his  widow,  was  duly  appointed 
administratrix  of  his  estate. 

The  said  real  estate  became  encumbered,  subsequent  to 
the  mortgage,  by  judgments,  as  follows :  One  on  the  5th 
of  May,  1868,  in  favor  of  Smith,  for  twelve  hundred  and 
twenty-eight  dollars  and  thirty -two  cents;  one  for  two 
hundred  and  fifty-eight  dollars  and  forty-four  cents,  on  the 
17th  of  January,  1869,  in  favor  of  Bishop ;  one  for  one 
hundred  and  five  dollars  and  twenty-three  cents,  on  the 
4th  of  February,  1869,  in  favor  of  John  Toten ;  one  for 
five  hundred  and  sev.enty-five  dollars  and  ^fty-five  cents, 
on  the  9th  of  February,  1869,  in  favor  of  Burton,  after- 
ward assigned  to  LaPlante. 

The  property  was  sold  on  executions  upon  these  judg- 
ments, on  the  6th  day  of  May,  1869,  and  purchased  by 
said  Smith,  Bishop  and  LaPlante,  execution  plainti£b. 
From  this  sale  there  was  no  redemption,  and,  on  the 
18th  day  of  March,  1870,  the  sheriff*  made  a  deed,  pur- 
suant to  it,  to  the  assignee  of  the  purchasers,  who  made 
a  deed  to  the  railroad  company,  the  defendant. 

So  far  the  defendant's  title  appears  to  be  subject  to  the 
mortgage  to  Ulrich,  which,  as  we  have  seen,  was  dated 
January  6th,  1866.  On  the  20th  day  of  August,  1869, 
being  after  the  sheriff's  sale  on  the  judgments  junior  to 
the  mortgage,  through  which  the  defendant  claims  title, 
Ulrich  obtained  a  decree  of  foreclosure  and  sale  upon  her 
mortgage,  which  decree  provided,  in  the  usual  form,  that 
the  proceeds  of  the  sale  should  be  first  applied  to  the  sat- 
isfaction of  the  mortgage,  next  to  junior  encumbrances; 
and,  in  case  there  was  an  insufficiency  to  satisfy  the  mort- 
gage, the  plaintiff'  might  have  .execution  over  for  any 
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balance,  etc.  The  purchasers  at  the  sheriff's  sale  were 
parties  to  t;his  foreclosure  suit. 

On  the  2d  day  of  October,  1869,  said  real  estate  was 
sold  by  virtue  of  the  decree  of  foreclosure  and  sale,  above 
mentioned,  for  one  thousand  dollars,  and  a  certificate 
given  to  the  purchaser.  This  left  a  balance  of  the  decree 
of  nearly  three  hundred  dollars  unpaid.  A  short  time 
before  the  expiration  of  the  year  for  redemption  from  this 
sale  on  the  decree  upon  the  mortgage,  the  property  was 
redeemed  by  the  purchasers  at  the  first  sale  by  the  sheriff, 
and  the  redemption  money  paid  to  the  plaintiff  in  the  de- 
cree. 

On  the  24th  day  of  October,  1870,  the  plaintiff  in  the 
decree  of  foreclosure  ordered  a  second  process  for  the  sale 
of  said  mortgaged  property,  to  make  the  unpaid  balance 
upon  her  decree,  upon  which  process,  duly  issued,  a  sale 
was  had  on  the  19th  day  of  November,  1870,  and  the  pur- 
chase-money, three  hundred  and  fifty  dollars,  was  paid  by 
the  appellant,  who  was  the  purchaser.  The  property  was 
not  redeemed  from  this  sale,  and,  at  the  proper  time,  the 
purchaser  received  a  deed  from  the  sheriff  to  the  prop- 
erty. 

This 'is  the  history  of  the  title  of  the  plaintiff. 

There  was  property  other  than  that  covered  by  the 
mortgage,  that  could  have  been  levied  on. 

On  the  trial,  the  court  instructed  the  jury,  that  the 
plaintiff'  could  not  recover. 

The  case  of  Goddard  v.  Benner^  57  Ind.  532,  decided  at 
the  present  term,  involved  most  of  the  questions  presented 
for  decision  m  the  case  at  bar,  and  that  case  was  decided 
adveisely  to  the  ruling  of  the  court  below  in  this  case. 

The  case  above  cited  is  supported  by  authority.  Davis 
V.  LangsdaUj  41  Ind.  399 ;  The  State,  ex  reL,  etc.,  v.  SheriU^ 
34  Ind.  57 ;  Korer  Judicial  Sales,  814.  See,  also,  Stein  v. 
ChamilesSy  18  Iowa,  474 ;  Curtis  v.  MiUard^  14  Iowa,  128 ; 
Crosby  v.  JSlkader  Lodge,  16  Iowa,  899. 
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The  objection  of  the  defendant  is,  that  tli^ere  could  not 
be  a  second  sale  on  the  mortgage,  in  this  case. 

The  redemption  of  the  property  left  the  title  to  it  in 
the  mortgagor,  subject  to  the  lien  of  the  mortgage  for  i:he 
balance  of  the  sum  to  secure  which  it  was  mortgaged. 
Trhe  right  of  sale  must  be  coextensive  with  the  lien,  un- 
less there  is  some  circumstance  appearing  that  would 
authorize  a.  court  to  control  it.  We  discover  none  in 
this  case. 

The  titie  of  the  plaintiff  to  the  real  estate  in  question 
appears  by  the  record  to  be  valid. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  etc. 


Thb  State  v.  Woulpb. 

JjsqjooB  Law.—  TMmifid  &i/e.— JMos  o^  the  iViM.--Jiirtidieeibfi.---A  jtutioe 
of  the  peace  has  joriBdiction  of  a  cause  commeiioed  before  him  by  affi- 
davity  charging  the  defendant  with  selling  intoxicating  liquors,  without 
license,  in  a  less  quantity  than  a  quart  at  a  time,  to  be  drank  on  his 
premises. 

Same. — Jaini  Brfmeiaicn, — Dimiucd  as  to  One,—NoUi$  IVosegiii^— A  joint 
^oeecution  of  two  or  more  defendants,  for  an  unlawful  sale  of  intoxi- 
cating liquor,  may  be  dismissed  by  the  prosecuting  attorney  as  to  any 
one  or  more  of  them,  and  prosecuted  as  to  the  others,  audi  dismissal 
being  equivalent  to  a  noUe  proBejid, 

From  the  Allen  Criminal  Circuit  Court. 

jS.  M.  Henchj  Prosecuting  Attorney,  for  the  State. 

KiBLACK,  J. — ^This  was  a  proceeding  against  James 
Woulfe  and  Michael  Woulfe,  for  retailing  spiritous  liquors 
without  a  license,  and  was  commenced  hefore  a  justice  of 
the  peace,  based  on  the  following  affidavit : 

^  State  of  Indiana,  Allen  County,  ss : 

<<  Amos  Hartman,  being  duly  sworn,  deposeth  and  says, 
Vol.  LVin.— 2 
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that  James  Wonlfe  and  Michael  Wonlfe,  on  the  20th  day 
of  October,  1877,  at  said  connty  of  Allen,  and  State  of 
Indiana,  they  not  being  then  and  there  licensed  according 
to  the  laws  of  Indiana,  in  force  at  the  time,  to  sell  spirit- 
ons  liquors  at  retail,  unlawfully  sold  to  affiant  spiritous 
liquors  in  less  quantities  than  a  quart  at  a  time,  to  wit, 
the  quantity  of  two  gills,  at  and  for  the  price  of  twenty- 
five  cents,  to  be  then  and  there  drank,  and  suffered  to  be 
drank,  in  the  house  of  the  said  James  Wonlfe  and  Michael 
Wonlfe,  situate  in  said  county,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided ;  and  further 
deponent  saith  not. 

[Signed,]  "Amos  Hartman. 

"  Subscribed  and  sworn  to  before  me,  this  20th  day  of 
October,  1877.  H.  W.  Wilkinson,  J.  P."    [Seal.] 

After  the  defendants  were  arrested  and  taken  before  the 
justice,  the  attorney  prosecuting  the  pleas  of  the  State 
dismissed  the  prosecution  as  to  the  said  Michael  Woulfe, 
and,  the  cause  coming  on  for  trial  as  to  the  said  James 
Woulfe,  a  fine  of  twenty  dollars  was  assessed  against  him, 
followed  by  a  judgment  of  conviction. 

The  said  James  Woulfe  then  appealed  to  the  court 
below,  where,  on  his  motion,  th^  cause  was  dismissed,  and 
he  was  discharged. 

Error  is  assigned  here  upon  the  action  of  the  court  in 
dismissing  the  cause. 

No  brief  has  been  filed  by  the  appellee.  Hence  nothing 
is  urged  here  in  support  of  the  action  of  the  court  below. 

The  prosecuting  attorney  informs  us,  in  his  brief,  that 
the  reasons  assigned  for  the  dismissal  were : 

1.  That  the  court  had  no  jurisdiction  of  the  cause ; 
and, 

2.  That,  as  the  charge  against  the  said  James  Woulfe 
and  Michael  Woulfe  was  a  joint  one,  and  had  been  dis- 
missed as  to  said  Michael,  it  followed,  as  a  matter  of  law, 
that  the  cause  must  be  dismissed  as  to  the  said  James 
also. 
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If  this  statement  properly  represents  the  positions  as- 
sumed by  the  appellee,  in  support  of  his  motion  to  dis- 
miss the  cause,  then  we  have  to  say,  in  reply : 

1.  That  the  record  discloses  nothing  to  us  showing  any 
want  of  jurisdiction  in  the  justice  before  whom  the  cause 
was  commenced,  or  in  the  court  below  to  which  the  ap* 
pellee  himself  removed  it  by  appeal,  in  a  mode  author- 
ized by  law. 

2.  That  no  rule  of  criminal  practice  is  better  settled 
than  that,  where  two  persons  are  jointly  indicted,  a  nolle 
prosequi  may  be  had  as  to  one,  and  a  trial  on  the  merits 
as  to  the  other.    1  Bishop  Crim.  Proced.,  sec.  1020. 

One  may  be  convicted  and  the  other  acquitted.  HaU 
V.  The  State,  8  Ind.  439 ;  Bicknell  Crim.  Prac.,  p.  108. 

Under  our  practice,  no  particular  formality  is  required 
in  the  entry  of  a  noUe  prosequi^  and  when  one  1^  been  en- 
tered in  any  case,  it  will  be  presumed  to  have  been  with 
the  consent  and  leave  of  the  court. 

The  voluntary  dismissal  of  a  criminal  proceeding  against 
a  defendant,  by  the  prosecuting  attorney,  is  equivalent  to 
a  nolle  prosequi* 

We  see  no  reason  for  the  action  of  the  court  below,  and 
hence  conclude  that  the  cause  was  erroneously  dismissed. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded  for  forther  proceedings. 
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« 

Judgment. — Eeview  cf, — Execution. — It^ncfion, — That  a  promiaBory  note 
upon  which  a  judgment  has  been' rendered  was  nsarions,  and  that  the  de- 
fendant was  induced  to  make  no  defence  thereto  by  the  promise  of  the 
plaintiff  that  no  execution  shonld  issue,  are  not  grounds  for  reyiewiog 
such  judgment,  and  enjoining  an  execution  thereon. 

Same. — Pleading, — PraeUee, — ^A  complaint  to  review  a  judgment  should 
contain  a  full  and  complete  transcript  of  the  pleadings,  proceedings  and 
judgment  in  the  cause  sought  to  be  reviewed. 
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From  the  Hancock  Circitit  Court 

D.  S.  Oooding,  for  appellants. 
TT.  JR.  Hough,  for  appellees. 

SiBDLEy  C.  J. — Complaint  to  review  a  judgment  ren- 
dered by  the  Hancock  Circuit  Court,  and  to  enjoin  exe- 
cution. 

A  demurrer  was  sustained  to  the  complaint,  for  the 
want  of  facts. 

The  ground  to  review  the  judgment,  alleged  in  the  com- 
plaint, is,  that  the  note  upon  which  the  judgment  is  founded 
was  usurious ;  and  the  ground  alleged  to  enjoin  the  exe- 
cution is,  that  the  parties  complaining  were  only  sureties 
on  the  note,  and  that  the  plaintiff  in  the  judgment  fraud- 
ulently promised  them,  while  the  suit  was  pending,  that, 
if  they  would  allow  judgment  to  go  against  them  by  de- 
fault, no  execution  on  the  judgment  should  ever  be  issued 
against  them ;  whereupon  they  allowed  the  judgment  to 
be  so  entered. 

There  is  no  ground  for  relief  in  these  allegations.  Be- 
sides, a  full,  true  and  complete  transcript  of  the  judgment 
is  not  before  us  in  the  complaint.  These  points  of  prac- 
tice are  so  well  settled,  that  we  are  excused  from  citing 
authorities  in  support  of  our  views. 

The  judgment  is  affirmed,  with  costs. 


Cromwell  et  al.  v.  Barnes,  Adm'x.  * 

PLEAPnro. — DecedenU^  Estatet, — Action  by  AdnnmuirQior. — Broaduory  NoU, 
—In  an  action  by  an  administrator,  on  a  promissory  note  payable  to  his 
decedent,  it  is  sufficient  to  aver  that  sach  note  is  due  and  unpaid,  with- 
out ayerring  specially  that  it  has  not  been  paid  to  such  decedent 

Same. — Prf^trt  of  Liters. — In  a  complaint  by  an  administrator,  it  is  unnec- 
essary that  he  make  profert  of  his  letters  of  administration. 
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From  the  Jefferson  Circuit  Court 

C  E.  Walker  and  W.  8.  Roberts^  for  appellants. 
C.  L.  Jewetty  for  appellee. 

Pbbkins,  J. — Suit  on  a  note. 

The  complaint  follows : 

^'  Louisa  Barnes,  administratrix  of  the  estate  of  Francis 
M.  Barnes,  late  of  Clarke  county,  Indiana,  deceased,  com- 
plains of  Joseph  Cromwell  and  Laurentius  Mace,  and  says, 
that  the  defendants,  on  the  15th  day  of  October,  1873,  by 
their  certain  promissory  note,  a  copy  of  which  is  filed 
herewith  and  made  part  of  this  complaint,  promised,  six 
months  from  the  date  thereof,  to  pay  to  plaintiff's  intes- 
tate the  sum  of  one  hundred  and  sixty-three  dollars  and 
five  cents,  with  ten  per  cent,  interest  from  date ;  that  on 
the  16th  day  of  January,  1878,  said  defendants  paid  on 
said  note  the  sum  of  fifty  dollars,  and  that  the  residue 
thereof,  with  interest,  is  due  and  unpaid.  Plaintiff'  further 
says,  that  it  was  stipulated  in  said  note,  above  mentioned, 
that,  if  said  note  should  be  collected  by  suit,  the  judg- 
ment should  include  a  reasonable  fee  for  plaintiff's  attor- 
ney herein.  Wherefore  plaintiff  prays  judgment  for  one 
hundred  and  fifty  dollars,  and  all  other  proper  relief." 

A  copy  of  the  note  is  appended  to  the  complaint. 

Judgment  by  default.  Assessment  of  damages  by  the 
court. 

Ko  profert.of  letters  of  administration  is  made. 

The  only  objections,  made  in. this  court,  are  to  the  com- 
plaint.   They  are  two  in  number : 

First.  It  is  said  to  be  defective  in  failing  to  allege 
specially,  that  the  note  had  not  been  paid  to  the  deceased 
payee;  and, 

Second.  That  it  is  defective  in  failing  to  make  profert 
of  the  letters  of  administration. 

The  averment  of  non-payment  of  the  note,  being  gen- 
eral, was  broad  enough  to  negative  payment  to  said  de- 
ceased. 
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Profert  of  letters  was  unnecessary.  2  R.  8. 1876,  p.  547, 
sec.  152. 

The  jadgment  is  affirmed,  with  costs  and  five  per  cent, 
damages. 


♦- 


O'Bribn  et  al.  v.  Flanders. 

FBOCEEDnros  Supflementart  to  ExECunoK. — Emdenee, — On  the  trial  of 
a  proceeding  supplementary  to  execntiony  by  a  creditor,  against  his 
debtor  and  a  bank  alleged  to  have  funds  of  the  latter  on  deposit,  the 
answer  of  such  bank,  under  the  oath  of  its  president,  filed  in  the  cause, 
is  not  evidence  against  the  debtor. 

From  the  Hamilton  Circuit  Court. 

•  T.  J.  Kaiu  and  R.  Qraham^  for  appellants. 

HowK,  J. — This  was  a  proceeding  supplementary  to 
execution,  by  the  appellee  against  the  appellants,  in  the 
court  below. 

The  proceeding  was  commenced  and  prosecuted  under 
the  provisions  of  sections  518  and  522  of  the  practice  act. 
2  R.  S.  1870,  pp.  228,  231. 

This  is  the  second  time  the  case  has  been  before  this 
court.  When  it  was  first  here,  the  opinion  or  decision 
of  this  court  in  the  case  was  reported,  under  its  present 
title,  in  41  Ind.  486. 

When  the  cause  was  remanded  to  the  court  below,  the 
appellee  amended  his  affidavit,  on  which  the  proceeding 
was  founded,  in  some  important  particulars,  and  such 
amendments  were  then  duly  verified  by  the  oath  of  the 
appellee. 

We  give  a  brief  summary  of  the  affidavit  as  amended, 
as  follows : 

It  was  stated  therein,  in  substance,  that  one  Robert  L. 
Wilson,  on  August  16th,  1870,  recovered  a  judgment  in 
the  court  of  common  pleas  of  Hamilton  county,  against 
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the  appellant  O'Brien  as  principal,  and  the  appellee  as 
surety,  for  the  sum  of  three  thousand  and  twenty  dollars 
and  twenty-two  cents,  and  the  sum  of  eleven  dollars  and 
forty-seven  cents  costs, , which  judgment  the  appellee 
was  compelled  to  and  did  pay,  as  such  surety  of  the  ap- 
pellant O'Brien,  and  which  judgment  was,  on  September 
27th,  1870,  assigned  to  the  appellee,  in  consideration  of 
the  payment  of  the  same,  and  to  enable  the  appellee  to 
prosecute  any  action  which  might  or  could  be  maintained 
thereon  in  his  own  name  and  at  his  own  expense,  and 
which  judgment  was  ^<  unpaid,  unreplevied  and  unappealed 
from  "  by  the  appellant  O'Brien ;  that  on  September  27th, 
1870,  appellee  caused  an  execution  to  be  issued  on  said 
judgment  to  the  sheriff  of  Hamilton  county,  command- 
ing him  to  levy  said  judgment,  interest  and  costs,  without 
relief,  etc.,  of  the  property  of  the  appellant  O'Brien,  in 
said  county ;  and  a  copy  of  said  judgment,  execution  and 
return  was  filed  with  said  afiidavit,  as  a  part  thereof. 
And  the  appellee  said,  that  the  appellant  O'Brien  still  re- 
sided in  said  county;  that  said  execution  had  been  re- 
turned by  the  sheriff  wholly  unsatisfied ;  that  the  appel- 
lant O'Brien  had  a  ^^  large  amount  of  personal  property, 
notes,  accounts,  rights,  credits,  moneys  in  said  county," 
the  precise  amount  of  which  was  unknown  to  appellee, 
and  on  persons  unknown  to  appellee,  which  ought  to  be 
applied  to  the  satisfaction  of  appellee's  judgment,  but 
which  the  appellant  O'Brien  wrongfully  withheld  and  re* 
fused  to  apply  in  such  satisfaction.  And  the  appellee 
asked  for  an  order  against  the  appellant  O'Brien  to  ap- 
pear before  the  judge  of  the  court  below,  on  a  certain 
day,  to  answer  concerning  his  property  within  said  county, 
to  which  said  execution  was  issued.  And  the  appellee  said, 
that  the  appellant  The  Merchants  National  Bank  of  In- 
dianapolis had  and.  held  moneys,  rights,  credits  and  effects 
of  the  appellant  O'Brien,  with  which  said  judgment  might 
be  paid,  over  and  above  three  hundred  dollars  exempt  from 
execution  to  said  O'Brien,  to  the  amount  of  over  five 
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thousand  dollars,  as  the  appellee  was  informed  and  be- 
lieved, and  which  said  property  the  appellee  •could  not 
particularly  describe,  as  he  never  had  access  to  or  inspection 
of  the  same.  And  the  appellee, asked  that  the  appellant 
The  Bank  should  be  required  to  appear  on  a  day  certain 
before  the  judge  of  said  court,  and  answer  as  to  the  prop- 
erty held  by  said  Bank,  belonging  to  the  appellant  James 
O'Brien. 

To  the  appellee's  affidavit,  the  appellant  O'Brien  sepa- 
rately demurred,  for  the  alleged  want  of  sufficient  facts 
therein  to  constitute  a  cause  of  action,  and  to  entitle  ap- 
pellee to  the  relief  sought,  which  demurrer  was  overruled 
by  the  court  below,  and  to  this  decision  the  appellant 
O'Brien  excepted. 

And  the  appellant  The  Bank  also  demurred  to  appel- 
lee's affidavit,  on  two  grounds  of  objection : 

1.  The  want  of  sufficient  facts ;  and, 

2.  The  apparent  want  of  jurisdiction  of  the  Bank. 
Which  demurrers  were  overruled,  and  the  appellant 

The  Bank  excepted. 

The  appellant  O'Brien  then  answered  the  complaint  by 
a  general  denial,  and  the  appellant  The  Bank  answered, 
under  the  oath  of  its  president,  setting  up  affirmative 
matter,  which  we  need  not  now  especially  notice. 

The  cause  was  then  heard  by  the  court  below,  and  a 
finding  made,  that,  at  the  time  of  the  service  of  process 
herein,  the  appellant  The  Bank  had  on  deposit  to  the 
credit  of  the  appellant  O'Brien,  and  was  indebted  to  him 
in,  the  sum  of  nine  hundred  and  eighty-three  dollars  and 
thirty-five  cents,  which  ought  to  be  applied  on  the  judg- 
ment of  the  appellee,  described  in  his  complaint. 

And  the  appellants'  written  motion  for  a  new  trial  hav- 
ing been  overruled,  and  their  exception  saved  to  such  de- 
cision, judgment  was  rendered  by  the  .court  below  on  its 
finding,  requiring  the  appellant  The  Bank  to  pay  said  sum 
of  nine  hundred  and  eighty-three  dollars  and  thirty-five 
cents  on  the  appellee's  judgment. 
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Several  alleged  errors  of  the  court  below  have  been  as- 
signed by  the  appellants  in  this  conrt,  one  of  which  was 
the  overruling  of  their  motion  for  a  new  trial. 

It  is  very  clear  to  our  minds,  that  the  finding  of  the 
conrt  belowy  in  this  case,  was  not  sustained  by  any  suffi- 
cient evidence.  Upon  the  important  question,  as  to 
whether  the  appellant  The  Merchants  Kational  Bank  of 
Indianapolis  had  any  money  or  property  in  its  possession, 
or  under  its  control,  belonging  to  the  appellant  O'Brien, 
the  only  evidence  offered  by  the  appellee  was  the  written 
answer  of  the  Bank  in  the  cause,  verified  by  the  oath  of 
its  president. 

When  this  evidence  was  offered  by  the  appellee,  the  ap- 
pellant O'Brien  objected  to  it,  on  the  ground  that  the 
statement  or  admissions  of  the  Bank  were  not  competent 
evidence  as  against  him ;  but  the  objection  was  overruled, 
and,  over  his  exception,  the  evidence  was  admitted. 

It  seems  to  us,  that  the  court  below  erred  in  this  deci- 
sion. The  ex  parte  statements  of  the  Bank,  though  veri- 
fied by  the  oath  of  its  president,  were  not  competent  evi- 
dence against  the  appellant  O'Brien.  He  had  the  right, 
or  should  have  had,  to  cross-examine  the  president  of  the 
Bank  ;  and  very  possibly  he  might  have  shown,  by  such 
cross-examination,  that  the  money  which  appeared  to  his 
credit  in  said  bank,  though  nominally  his,  was  really  the 
property  of  other  persons.  It  was  abundantly  shown  by 
the  evidence  in  the  record,  and,  indeed,  on  this  point 
there  was  no  conflict  whatever  in  the  evidence,  that  the 
money  in  question  was  really  the  property  of  some  infant 
heirs,  of  whom  the  appellant  O'Brien  was  then  the  legal 
guardian. 

We  are  very  clearly  of  the  opinion,  that  the  court  below 
erred  in  its  finding  and  judgment,  that  the  appellant  The 
Bank  should  apply  the  money  in  question  to  the  payment 
of  O'Brien's  personal  debt. 

We  have  no  brief  from  the  appellee  in  this  court,  and 
we  fail  to  find  m  the  record  of  this  cause  any  sufficient 
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grounds  on  which  the  judgment  of  the  court  below  can 
be  maintained. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  for  a  new  trial. 


i"  ig  Sullivan  v.  The  Tolkdo,  Wabash  and  Wbstbrn  R.  W.  Co. 

I  M     Ml 

ii^-^l  Nbqlioenge. — Master  and  Servant. — IHneipal  and  Agent. — As  a  general  rule, 

58    f»  the  principal  is  not  liable  to  his  servant  for  injuries  sustained  by  the  latter 

^ — §1  through  the  negligence  of  another  servant,  when  both  are  engaged  in  the 

I'fjj^    ^  same  general  business. 

~  ~  Same. — iWoU  and  QiiUL — Death  rf  Minor  CkUd. — BaUroad, — Heading, — A 

complaint  against  a  railroad  oompanj,  by  the  parent  of  a  minor,  ser- 
vant of  the  defendant,  to  recover  for  the  death  of  such  minor  while  in 
defendant's  service,  alleged  that  such  minor  had  been  killed  through 
the  negiigenoe  of  another  servant  of  the  defendant,  and  without  any  fault 
on  the  part  of  the  decedent. 
JBeU,  on  demurrer,  that  the  complaint  is  insufficient. 
Hddy  also,  that  the  complaint  in  such  action  should  aver,  that  not  only  the 
decedent,  but  also  the  plaintiff,  was  without  fault. 

Prom  the  Miami  Common  Pleas  Court. 

L.  Walker  and  8.  D.  Carptnter^  for  appellant. 
C.  B,  Stuart  and  T.  A.  Stuart^  for  appellee. 

Biddle,  C.  J. — The  appellant  filed  the  following  com- 
plaint against  the  appellee : 

"Dennis  Sullivan  complains  of  The  Toledo,  Wabash 
and  Western  Railway  Company,  and  says,  that  hereto- 
fore, to  wit,  on  the  29th  day  of  September,  1870,  at  the 
county  of  Cass,  in  said  State,  one  John  Sullivan,  then  in 
life,  and  aged  only  seventeen  years,  the  son  of  the  plain- 
tiff, occupying  the  position  of  a  child  to  the  plaintiff,  de- 
pending upon  the  plaintiff  for  his  home,  and  serving  him 
in  such  relation,  was  employed  as  a  servant  of  the  defend- 
ant, as  a  hand  to  assist  in  loading  and  unloading  one  of 
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her  gravel  trains,  and,  as  such,  had  to  be  carried  from 
point  to  point  along  said  defendant's  railroad ;  that,  on 
the  said  29th  day  of  September,  the  said  John  Sullivan, 
being  in  the  line  of  his  duty  in  the  said  employment,  was 
upon  the  engine,  drawing  the  said  gravel  train  over  the 
said  road  from  Peru,  in  said  State,  in  the  direction  of 
Logansport,  in  said  State ;  and  while  the  said  gravel  train 
80  drawn  was  proceeding  on  the  way  over  the  said  rail- 
road from  said  Peru  in  said  direction,  at  a  certain  curve 
in  said  railroad,  in  the  said  county  of  Cass,  it  was  met  by, 
and  collided  with,  a  certain  other  train  of  the  defendant, 
passing  in  an  opposite  direction  over  the  said  railroad, 
and  the  engine  so  drawing  the  said  gravel  train  was 
struck  by  the  engine  of  the  train  with  which  it  so  col- 
lided, with  such  force  and  violence,  that  the  said  John 
Sullivan  was  then  and  there  instantly,  and  without  any 
fault  or  negligence  on  his  part,  killed ;  that  the  defendant 
carelessly,  and  negligently,  and  recklessly  run  the  said 
train  with  which  the  said  gravel  train  collided,  without 
giving  notice  of  the  approach  thereof  to  the  conductor 
of  the  said  gravel  train,  when  she  might  have  well  done 
so,  and,  by  reason  of  the  said  carelessness,  the  said  John 
Sullivan,  without  negligence  on  his  part,  came  to  his 
death,  to  the  damage  of  the  plaintiff  five  thousand  dol- 
lars, for  which  sum  he  claims  judgment,  and  prays  for 
other  proper  relief." 

To  this  complaint  the  appellee  filed  a  demurrer,  alleg- 
ing as  ground. 

First.  That  the  plaintifi'  has  no  right  of  action  in  his 
own  name,  and  for  his  own  benefit  and  use ;  and. 

Second.  That  the  complaint  does  not  state  facts  sufii- 
cient  to  constitute  a  right  of  action,  or  entitle  the  plain- 
tiff to  recover. 

The  demurrer  was  sustained,  and  judgment  was  ren- 
dered in  favor  of  the  appellee  on  demurrer.  The  appellant 
excepted  and  appealed. 

As  a  general  rule,  a  principal  is  not  liable  to  one  of  his 
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servants  for  injuries  sustained  through  the  negligence  of 
another  servant,  when  both  are  engaged  in  the  same  gen- 
eral business.  The  Madison^  etc.j  i2.  R.  Co.  v.  Bacon^  6 
Ind.  205 ;  The  Ohio,  etc.,  S.  R.  Co.  v.  TindaU,  18  Ind.  366 ; 
Thayer  V.  The  J^.  Louis,  etc.,  M.  R.  Co.,  22  Ind.  26 ;  SUittenfs 
AdmW  V.  The  Toledo,  etc.,  R.  W.  Co.,  28  Ind.  81 ;  The  Ohio, 
etc.,  R.  R.  Co.  V.  Hammersley,  28  Ind.  871 ;  Columbus,  etc.,  R. 
W.  Co.  V.  Arnold,  81  Ind.  174 ;  The  Pittsburgh,  etc.,  R.  W.  Co. 
V.  Ruby,  88  Ind.  294. 

There  are  no  averments  in  the  complaint  before  us 
which  will  tfike  the  case  out  of  the  general  rule  above 
stated,  and  so  uniformly  supported  by  authority. 

In  a  complaint  seeking  damages  for  the  negligence  of 
another,  in  the  plaintiff's  own  right,  where  the  question 
is  one  of  mere  negligence,  it  must  appear  by  the  facts 
alleged,  or  by  direct  averment,  that  the  plaintiff  did  not 
contribute  to  the  injury  complained  of,  or  it  will  be  held 
insufficient.  ITie  Toledo,  etc.,  R.  W.  Co.  v.  Ooddard,  25  Ind. 
185 ;  The  Jeffersonville,  etc.,  R.  R.  Co.  v.  Bowen,  40  Ind.  546 ; 
Jackson  v.  JTle  Indianapolis,  etc.,  R.  R.  Co.,  47  Ind.  454 ; 
The  Toledo,  etc.,  R.  W.  Co.  v.  Harris,  49  Ind.  119 ;  The  Jef- 
fersonviUe,  etc.,  R.  R.  Co.  v.  Bowen,  49  lud.  154 ;  Higgins 
V.  The  Jeffersonville,  etc.,  R.  R.  Co.,  52  Ind.  110 ;  Louisville, 
etc.,  R.  W.  Co.  V.  Bohmd,  58  Ind.  898. 

In  the  complaint  before  us,  there  are  no  facts  alleged, 
and  no  averment  made,  showing  that  the  plaintiff  is  with- 
out negligence  which  contributed  to  the  injury  com- 
plained of  against  the  appellee.  It  is  not  enough  to  aver 
that  the  deceased  was  without  negligence.  It  must  also 
be  shown,  that  the  person  who  claims  the  damages  in  his 
own  right  was  also  without  negligence. 

For  these  reasons,  the  complaint  is  defective. 

The  judgment  is  affirmed,  with  costs. 
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Short  v.  Stotts* 

&DFBEME  CouBT. — BroeHee, — AmendmenL — ^Error  in  oyeimliDg  a  demurrer 
to  a  complaint  is  not  arailable  on  appeal  to  the  Supreme  Court,  where, 
aabeequent  to  such  mliog,  an  amended  complaint  is  filed. 

Mabsiaos. — ContraeL — Breach, — AcUcn. — Oommon  Xoip.— An  action  at  com- 
mon law,  in  a  common  law  court,  existed  long  prior  to  the  fourth  jear 
of  James  I-,  for  a  breach  of  a  marriage  contract. 

Samb. — Eodemattieal  Cburte. — ^The  establishment  of  separate  ecclesiastical 
courts  in  England  by  William  I.  was  not  part  of  the  common  law,  and 
the  statutes  of  England  in  relation  to  such  courts  were  not  in  aid,  but  in 
derogation,  of  the  common  law,  were  local  to  England,  and  were  never 
in  force  in  this  State. 

Same. — Statute  cf  Frauds, — ^A  promise  to  many  is  not  void  bj  the  statute 
of  frauds  merely  because  not  made  in  writing. 

Sake. — Cftoroefer. — ImpeaehmeuL — Evidence, — In  an  action  for  a  breach  of 
a  marriage  contract,  the  character  of  the  plaintiff  for  chastity  can  not 
be  attacked  by  evidence  of  statements  of  a  deceased  person  concerning 
such  chastity. 

SiAlfE. — InstruOkn  to  Jwy.-^Beeord.Suiprtm€  (^wl— Where,  in  such  case, 
on  appeal  to  the  Supreme  Court,  the  evidence  is  not  in  the  rocord,  an 
instruction  to  the  jury,  that  they  might  consider  evidence  of  illicit  inter- 
oour^  between  the  plaintiff  and  defendant,  ho  far  as  the  same  tended  to 
prove  or  disprove  the  question  in  issue,  will  be  presumed  to  have  been 
proper. 

From  the  Daviess  Circuit  Court. 

J.  H.  O'Neal  and  S.  W.  Short,  for  appellant. 
G.  Putnam  and  G,  W.  Friedleyy  for  appellee. 

WoBDEKy  J. — ^Action  by  the  appellee,  against  the  appel- 
lant, for  breach  of  contract  for  marriage.     . 

Issue;  trial  by  jury;  verdict  and  judgment  for  the 
plaintifi*.  ^ 

The  following  are  the  errors  assigned : 

"Ist.  The  circuit  court  erred  in  giving  judgment 
against  the  defendant,  upon  a  complaint  that  contains  no 
good  cause  of  action ; 

<<  2.  In  giving  judgment  upon  a  cause  of  action  barred 
by  the  statute  of  frauds ; 

<^8d.  In  overruling  defendant's  first  demurrer  to  the 
amended  complaint ; 
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"4th.  In  overruling  defendant's  demurrer  to  the 
amended  complaint  upon  which  the  cause  was  tried ;  and, 

"  5th.  In  overruling  the  defendant's  motion  for  a  new 
trial." 

There  is  nothing  in  the  third  assignment  of  error. 

A  demurrer  to  the  complaint  for  want  of  sufficient 
facts  was  overruled,  and  afterward  the  plaintift^  on  leave, 
amended  her  complaint  again,  so  that  the  complaint  to 
which  the  first  demurrer  was  filed  went  out  of  the  case. 

It  is  not  material  whether  the  complaint  which  thus 
went  out  of  the  case  was  good  or  bad. 

The  material  question  is,  whether  the  complaint  on 
which  the  case  was  tried  was  good,  or  otherwise ;  and  this 
is  all  the  question  that  is  raised  by  the  first,  second  and 
fourth  assignments  of  error. 

The  complaint  on  which  the  case  was  finally  tried  con- 
sisted of  two  paragraphs,  the  first  of  which  is  as  follows : 

^*  The  plaintift*,  Margaret  Stotts,  for  her  amended  com- 
plaint herein,  complains  of  the  defendant,  Samuel  W.  Short, 
and  says,  that,  on  the  1st  day  of  July,  1869,  she  was,  and  still 
is,  unmarried;  that, on  said  day, the  defendant,  in  consid- 
eration of  a  promise  by  plaintiff'  that  she  would  marry 
him,  undertook  and  agreed  to  marry  the  plaintiff  within 
a  reasonable  time  thereafter,  upon  request ;  that  the  plain- 
tiff, confiding  in  said  promise,  has  always  since  remained, 
and  is  now,  ready  and  willing  to  marry  the  defendant ;  but 
she  avers,  that  the  defendant,  although  often  by  her  since 
thereunto  requested,  and  especially  so  requested  on  or 
about  the  10th  day  of  March,  1870,  has  theretofore,  then, 
and  ever  since  refused,  and  still  refuses,  to  marry  the 
plaintiff';  and,  further,  that  on  the  15th  day  of  September, 
1871,  at  the  county  of  Monroe  and  State  of  Indiana,  the 
defendant,  in  violation  of  his  promise  to  her  as  aforesaid, 
married  one  Jennie  Batterton ;  and  plaintiff  avers,  that, 
by  reason  of  the  refusal  and  failure  to  marry  her  as  de- 
fendant had  promised  and  agreed  to  do,  she  became  sick 
^nd  greatly  afflicted  in  body  and  mind,  and  so  remained 
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sick  and  distressed  from  that  time  to  the  present;  and  for 
all  the  matters  herein  complained  of  she  says,  she  has 
been  damaged  in  the  fall  sum  of  five  thousand  dollars,  for 
which  sum  she  demands  judgment,  and  for  all  other 
proper  relief," 

The  second  paragraph  is  not  essentially  anUke  the  first. 
It  sets  np  mutual  promises  to  marry,  and  that  the  de« 
fendant  had  broken  his  promise  and  married  Jennie  Bat- 
terton. 

We  need  not,  for  the  purposes  of  the  case,  set  out  the 
second  paragraph. 

'  The  counsel  for  the  appellant,  in  an  elaborate  brief, 
take  the  position  that  the  complaint  is  not  good,  because 
there  is  no  law  in  Indiana  which  authorizes  an  action  to 
recover  damages  for  the  breach  of  a  contract  to  marry. 

The  position  of  the  counsel  is,  that  the  only  law  gov- 
erning this  Btate  is : 

^^First,  The  Constitution  of  the  United  States  and  of 
this  State. 

^^  Second.  All  statutes  of  the  General  Assembly  of  the 
State,  in  force,  and  not  inconsistent  with  such  constitu<- 

tiODS. 

^*  Third.  All  statutes  of  the  United  States,  in  force,  and 
relating  to  subjects  over  which  Congress  has  power  to 
legislate  for  the  states,  and  not  inconsistent  with  the  Con- 
stitution of  the  United  States. 

^^Fourth.  The  common  law  of  England  and  statutes  of 
the  British  parliament,  made  in  aid  thereof,  prior  to  the 
fourth  year  of  the  reign  of  James  the  First,  (except," 
etc.,)  ^'  and  which  are  of  a  general  nature,  not  local  to 
that  kingdom,  and  not  inconsistent  with  the  first,  second, 
and  third  specifications  of  this  section."  '  1  B.  S.  1876,  p. 
605,  sec.  1. 

A  like  provision  in  reference  to  the  common  law  of 
England,  and  the  statutes  made  in  aid  thereof,  was 
adopted  by  the  governor  and  judges  of  the  then  terri- 
tory as  early  as  1795.    Stevenson  v.  Cloudy  5  Blackf.  92. 
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And  it  has  probably  been  continued  in  every  revision 
of  the  statutes  of  the  State  since  its  organization.  Sub- 
stantially the  same  provision  was  adopted  by  the  conven- 
tion of  Virginia  in  1776.  1  Kent  Com.,  12th  ed.,  p.  473, 
note  a. 

Perhaps  the  territories  and  states  north-west  of  the 
Ohio  river,  which  adopted  the  provision,  drew  it  from 
Virginia. 

It  may  not  be  unworthy  of  observation,  that  the  fourth 
year  of  the  reign  of  James  L,  1607,  was  the  year  of  the 
founding  of  Jamestown,  an  event  which,  it  may  be  sup- 
posed, led  to  the  fixing  of  that  particular  date. 

We  proceed  to  state  the  appellant's  argument  more 
definitely. 

It  is  claimed,  that,  as  the  sources  of  our  law  are  as 
above  stated,  and  as  neither  the  common  law  of  England 
nor  any  statute  made  in  aid  thereof,  prior  to  the  period 
mentioned,  1607,  authorized  such  action,  it  follows  that 
we  have  no  law  which  authorizes  the  action. 

The  counsel  for  the  appellant,  in  their  brief,  which 
shows  much  industry  and  research,  claim,  that,  prior  to 
the  year  1607,  the  contract  for  marriage  was  one  exclu- 
sively of  ecclesiastical,  and  not  of  common  law,  jurisdic- 
tion; and  that,  prior  to  that  time,  no  action  had  been 
maintained  in  a  common  law  court  for  the  breach  of  such 
contract.  We  are  referred,  by  counsel,  to  the  case  be- 
tween Stretcher  and  Parker^  1  BoL  Abr.  22,  as  the  first 
case  in  which  such  action  was  maintained  in  England,  and 
this  was  in  1689. 

We  have  not  found  any  case  of  an  earlier  date. 

The  case  of  Holcroft  v.  Dickenson,  Garter,  233,  decided 
in  25  Car.  2,  is  an  important  one,  and  shows,  as  it  seems 
to  us,  that  it  was  always  regarded  as  a  principle  of  the 
common  law,  that  an  action  would  lie  for  damages  in  such 
case. 

The  case  is  stated  thus : 

'^ An  action  on  the  case  upon  a  promise :    The  plaintiflf 
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declares,  that  the  10th  of  November  21  Car.  2  in  consid- 
eration she  did  assume  and  promise  to  marry  the  defend* 
ant  within  a  fortnight,  the  defendant  did  assume  and 
promise  within  a  fortnight  to  marry  her;  and  says,  that 
this  hindered  her  preferment  to  her  damage  of  100 
pounds :    Verdict  for  the  plaintiff." 

On  motion  in  arrest  of  judgment,  three  of  the  four 
judges  were  in  favor  of  entering  judgment  for  the 
plaintiff! 

Ellis,  Justice,  thought  the  action  well  brought,  and 
said,  amongst  other  things : 

^  My  reason  is,  here  is  a  mutual  contract  betwixt  the 
parties  about  a  lawful  thing,  and  I  hold  it  is  not  merely  a 
^iiitual  act  True,  ecclesiastical  courts  have  conusance 
of  it.  If  one  pleads,  nient  aceouple  en  loyal  matrimony j 
they  shall  judge  and  bind  us ;  but  if  he  plead  nient  aa 
feme^  it  shall  be  tried  by  the  common  law.  Anciently 
marriage  did  not  belong  to  the  ecclesiastical  court ;  not 
till  the  time  of  Pope  Alexander  the  Third.  Selden  will 
tell  you  what  the  rights  of  marriage  were  originally,  it 
was  not  a  thing  of  ecclesiastical  jurisdiction.  If  a  suit 
were  in  this  court  concerning  a  marriage  to  be  executed 
in  speeicy  we  have  nothing  to  do  in  it;  when  there  is 
actus  contra  adum^  action  will  lye  at  common  law.  We 
bring  not  the  action  to  meddle  with  the  marriage,  but  for 
the  damages,  that  he  hath  not  taken  her  according  to  his 
promise." 

Atkins,  Justice,  said : 

<<  I  am  for  judgment  for  the  plaintiff.  It  hath  been 
strongly  objected,  that  here  is  nothing  in  the  case,  but 
what  is  of  meer  ecclesiastical  conusance.  In  the  ancient 
Year-Books  the  matter  is  much  disputed,  yet  the  Year- 
Books  are  with  some  distinction,  45  Ed.  8.  24.  If  the 
promise  to  marry  be  by  deed,  then  its  triable  at  common 
law,  otherwise  not  if  without  deed.  *  *  *  Later 
authorities  are  full. 
Vol.  LVm.. 
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"Object.  This  entitling  the  common  law  courts  to 
promises  of  marriage  was  in  troublesom  times. 

"Resp.  Stretcher  and  Parker's  Case  was  before  the 
troublesom  times."  Here  follows  the  citation  of  other 
authorities,  and  the  opinion  proceeds :  "  It  is  not  for  us 
to  go  contrariant  to  these  judgments ;  that  which  touch* 
eth  matrimony,  whether  lawful  or  not  lawful,  ought  to  be 
tried  in  the  spiritual  court ;  but  in  our  case  the  spiritual 
court  cannot  give  remedy  for  damages." 

Windham,  Justice,  said : 

"An  action  upon  the  case  upon  a  promise  for  a  portion, 
this  is  not  our  case  properly ;  and  the  cases  cited  are  put 
where  marriage  was  consummated.  In  our  case  there  is 
no  marriage,  no  way  whereby  the  ecclesiastical  court  can  be 
entitled  to  it.  The  books  speak  much  of  the  consideration 
of  the  act  being  grounded  upon  ecclesiastical  matter,  that 
therefore  it  ought  to  be  questioned  there ;  yet  the  books 
all  agree,  that  if  there  be  a  temporal  matter  doth  inter- 
pose whereupon  the  action  is  grounded,  remedy  may  be 
had  at  the  common  law;  a  man  may  sue  for  one  thing  in 
the  ecclesiastical  court,  and  at  common  law  too.  One  sues 
for  a  pension  properly  in  the  spiritual  court ;  yet  if  it  be 
upon  a  grant  by  the  parson  and  patron,  he  may  sue  for  it 
at  the  common  law ;  that  case  45  Ed.  S.  24.  which  puts 
the  distinction  of  a  deed  and  no  deed,  I  can  not  understand 
the  difference,  for  one  is  as  much  a  temporal  act  as  the 
other  is;  the  cases  are  infinite.  You  will  not  find  a  case 
as  ours  is,  where  the  marriage  is  not  consummate.  As 
our  case  is,  I  think  the  action  will  lye:  here  is  a  mutual 
promise.  Mutual  promises  are  good  considerations  to 
support  actions  upon  the  case ;  in  our  case  there  is  a  mu- 
tual promise,  and  a  promise  of  marriage  too,  than  which 
is  no  greater  consideration." 

Vaughan,  Chief  Justice,  was  of  a  different  opinion.  He 
said,  amongst  other  things : 

"A  promise  to  take  one  to  husband  absolutely,  notwith- 
standing any  impediment;  this  is  not  a  good  promise,  and 
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the  impediments  of  marriage  are  to  be  judged  in  the 
Bpiritnal  court;  and  this  reason  differs  this  case  from  the 
rest.  If  a  man  call  another  heretick,  an  action  lies  not 
here,  because  if  the  defendant  justifie,  this  court  can  not 
judge  of  it :  And  so  is  our  case,  if  she  promised  to  marry 
him  absolutely,  and  an  action  brought  agaiQst  her,  here 
she  can  not  alleadge  an  impediment,  as  she  might  do  in  the 
ecclesiastical  court,  and  the  promise  in  question  must  be 
necessarily  intended,  if  there  were  no  impediment." 

We  have  thus  quoted  largely  from  the  opinions  of  the 
judges  in  the  foregoing  case,  not  only  for  the  purpose 
of  showing  the  views  of  the  court  upon  the  question 
involved,  but  also  of  illustrating,  in  some  degree,  the 
struggle  between  the  courts  of  common  law  and  the  ec- 
clesiastical courts. 

In  Anglo-Saxon  times,  there  was  no  distinction  between 
the  lay  and  ecclesiastical  jurisdiction;  the  county  court 
was  as  much  a  spiritual  as  a  temporal  tribunal ;  the  rights 
of  the  church  were  ascertained  and  asserted  at  the  same 
time,  and  by  the  same  judges,  as  the  rights  of  the  laity. 
It  was  not  until  after  the  Norman  conquest,  that  the  com- 
mon law  and  the  ecclesiastical  courts  were  separated,  and 
the  latter  invested  with  sole  jurisdiction  over  ecclesias- 
tical causes.    3  Chitty's  Bl.  Conl.,  pp.  61  to  68. 

Until  the  pontificate  of  Pope  Alexander  HI.,  which 
oammenced,  we  believe,  in  1159,  marriage,  it  seems,  was 
not  a  subject  of  ecclesiastical  jurisdiction. 

Now,  the  case  from  which  we  have  so  largely  quoted 
establishes,  that,  by  the  principles  of  the  common  law, 
which  existed  long  anterior  to  1607,  an  action  for  the 
breach  of  a  contract  for  marriage  will  lie.  Indeed,  the 
principle  which  upholds  such  action  is  as  old  as  the  prin- 
ciple which  gives  damages  in  any  case  for  the  breach  of 
a  contract.  And .  it  is  immaterial  whether  any  case  can 
be  found  in  England,  prior  to  1607,  in  which  such  action 
has  been  maintained. 

The  principle  is  what  we  have  adopted  as  a  part  of  the 
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common  law.  The  doubt  which  seems  to  have  arisen  in 
the  eariy  cases  was,  not  whether,  on  the  principles  of  the 
common  law,  the  action  would  lie,  but  whether,  as  the 
ecclesiastical  courts  had  conusance  of  matrimonial  mat- 
ters, such  action  could  be  maintained  in  a  common-law 
court.  Thus,  Vaughan,  Chief  Justice,  in  the  case  above 
cited,  thought  it  could  not,  because,  if  there  was  any  im- 
pediment to  the  marriage,  it  could  not  be  shown  in  the 
common-law  court. 

But  the  establishment  of  separate  ecclesiastical  courts 
in  England  was  no  part  of  the  common  law.  William  I., 
says  Blackstone,  "  was  at  length  prevailed  upon  to  estab- 
lish this  fatal  encroachment,  and  separate  the  ecclesiastical 
court  from  the  civil."    8  Bl.  Com.  62. 

Nor  were  any  statutes  of  England,  on  the  subject  of  such 
separate  ecclesiastical  courts,  statutes  in  aid  of  the  common 
law,  but  rather  in  derogation  of  it ;  and  they  were  local 
to  that  kingdom,  and  never  in  force  here.  The  whole 
system  of  English  ecclesiastical  courts,  as  separate  from 
the  civil,  is  foreign  to  our  institutions,  and  has  no  place 
in  our  jurisprudence.  There  is  here,  therefore,  no  conflict 
of  jurisdiction  between  the  courts  of  the  one  class  and  the 
other.  Here,  all  wrongs  are  redressed,  and  remedies  fur- 
nished, in  the  civil  tribunals. 

And  there  is  no  reason  why  an  action  may  not  be  main- 
tained for  the  breach  of  a  contract  for  marriage,  in  our 
courts,  according  to  the  principles  of  the  common  law. 
Besides  this,  the  statute  has  recognized  the  right  of  bring- 
ing such  action,  by  giving  the  circuit  court  jurisdiction 
thereof.    2  R.  S.  1876,  p.  6,  sec.  5. 

We  proceed  to  another  point  made  by  the  appellant. 
It  is  insisted,  that  the  contract  is  within  the  statute  of 
frauds,  which  provides,  that  no  action  shall  be  brought 
"to  charge  any  person,  upon  any  agreement  or  promise, 
made  in  consideration  of  marriage,"  unless  the  contract 
shall  be  in  writing.    1  R.  S.  1876,  p.  503,  sec.  1,  clause  8. 
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Oar  statute,  in  this  respect,  is  like  that  of  29  Car.  2,  of 
which  Chitty  says : 

"  Nor  need  a  promise  to  marry  be  reduced  into  writing ; 
for  the  statute  29  Car.  2,  c.  8,  s.  4,  applies  to  promises  ^  in 
consideration  of  marriage,'  not  to  promises  to  marry.''  2 
Chitty  Contracts,  11th  Am.  ed.,  p.  791. 

To  the  same  effect  are  the  cases  of  Clark  v.  Pendletorty 
20  Conn.  495,  and  Ogden  v.  Ogden,  1  Bland,  284. 

Whatever  may  have  been  the  early  decisions  upon  this 
point,  the  law  is  well  settled  as  above  stated. 

We  are  of  opinion,  that  the  complaint  was  good.  This 
disposes  of  all  the  errors  assigned  except  the  last,  the 
overruling  of  the  motion  for  a  new  trial. 

The  counsel  for  the  appellant  have  discussed,  under  this 
assignment,  the  propriety  of  an  amendment  allowed  to  be 
made  to  the  complaint,  and  the  reftisal  of  the  court  to 
continue  the  cause.  Without  stopping  to  consider  whether 
these  points  are  properly  presented  by  the  record,  we  are 
of  opinion  that  the  amendment  was  properly  allowed,  and 
the  continuance  properly  refused. 

It  appears  by  a  bill  of  exceptions,  that,  on  the  trial  of 
the  cause,  the  plaintiff  having  given  evidence  of  her  gen- 
eral character  for  chastity,  the  defendant  offered  to  prove 
the  statement  of  one  Johnson,  who  was  dead  at  the  time 
of  the  trial,  to  the  effect  that  he  had  had  sexual  inter- 
course with  her;  but,  on  objection,  the  evidence  was  ex- 
cluded. This  was  clearly  right.  The  statements  of  John- 
son could  have  been  but  hearsay.  The  plaintiff  had  a 
right,  even  if  her  character  for  chastity  could  be  assailed 
by  proof  of  specific  facts,  to  have  the  evidence  come  under 
the  sanction  of  an  oath.  The  death  of  Johnson  may  have 
been  a  misfortune  to  the  defendant,  but  that  was  no 
ground  for  admitting  his  unsworn  statements  in  evidence. 

The  court  gave  to  the  jury  the  following  instruction : 

"  So  far  as  any  testimony  in  the  case,  which  may  go  to 
show  a  seduction  or  mere  illicit  intercourse  between  the 
parties,  may  tend  to  prove  or  disprove  the  question  in 
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issue,  that  is,  whether  the  parties  contracted  to  marry 
each  other,  the  jury  may  consider  it." 

This  instruction  is  objected  to.  The  evidence  is  not  in 
the  record,  and  we  can  not  tell  what  the  evidence  was  to 
which  the  instruction  applied,  nor  whether  it  was  intro- 
duced by  the  plaintifi'  or  defendant;  nor  can  we  say 
whether  it  was  introduced  by  consent,  or  otherwise,  of 
the  parties.  We  can  not  say  there  was  any  error  in  the 
instruction.  It  was  but  saying,  that,  if  the  evidence  going 
to  show  a  seduction,  or  illicit  intercourse  between  the 
parties,  tended  to  prove  or  disprove  the  issue,  it  was  to 
be  considered.  This  must  be  true  of  all  competent  evi- 
dence that  tends  to  prove  or  disprove  the  issue,  and  no 
question  is  made  in  the  record  as  to  the  competency  of 
the  evidence. 

We  have  thus  passed  upon  the  questions  arising  in  the 
record,  and  find  no  error  in  the  case. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overmled. 
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BEBfUiiBEB. — Form  qf. — PraetiM, — ^A  demurrer  to  a  complaint,  asaigniog  as 
cause  "  that  the  plaintiff  has  no  right  to  maintain  this  action,''  is  in- 
formal, nnauthorized  and  insufficient. 

Dbceqdemts'  Estateb. — dam, — Filing  of. — I^uctice, — Abatement  (^  AoUon, — 
AppearlXnce, — JurMieiion. —  Waiver, — Caee  Overruled. — Where  an  admin- 
istrator is  sued  on  a  claim  against  his  decedent's  estate,  and  process  is 
served  upon  him,  he  may,  on  special  appearance,  and  on  his  affidavit 
showing  that  such  claim  has  never  been  filed  in  the  clerk's  office  and 
placed  on  the  appearance  docket,  obtain  a  dismissal  of  the  action ;  but 
if  he  enters  a  fuU  appearance  to  the  action,  and  demurs  to  or  answers 
the  complaint,  he  waives  the  statutory  requirements  as  to  filing  claims. 
Stafford  v.  SUmfard,  42  Ind.  485,  overruled  on  this  point. 

Same. — Demurrer. — ^The  fact  that  such  claim  has  not  been  filed  according 
to  the  requirements  of  the  statute  can  not  be  presented  by  a  demurrer 


NOVEMBER  TERM,  1877.  89 

MorriBon,  AdrnV,  v.  Kramer. 

asBigiiing  sQch  reason,  where  tlie  same  does  not  appear  on  the  lace  of  the 
complaint. 

Sams. — Action  by  Sumriming  Ihrtner, — Failure  to  File  Inoentory, — ^In  an  ac- 
tion by  a  Burviying  partner  against  the  administrator  of  the  estate  of  the 
deceased  partner,  to  recover  an  alleged  balance  doe  to  the  plaintiff  on  a 
settlement  of  partnership  matters,  a  plea  in  abatement  bj  the  defendant, 
that,  thou^  more  than  siztj  days  had  elapsed  from  the  death  of  the 
decedent,  the  plaintiff^  as  surriving  partner,  had  failed  to  file  the  state- 
ment required  by  the  act  of  March  6th,  1859,  1  B.  8.  1876,  p.  d41,  is 
insufficient. 

Sams. — OMmier-OZatm. — J^Wrad. — ^A  paragraph  of  answer  in  such  action,  by 
way  of  counter-claim,  that,  while  the  decedent  was  aged  and  feeble  in 
body  and  mind,  and  related  to  the  plaintiff,  the  latter,  through  fraud 
and  negligence,  so  mismanaged  the  business  as  to  lose  large  sums  of  the 
partnership  means,  is  sufficient. 

Same. — Answer, — ^An  answer  in  such  action,  that  the  plaintiff,  being  expe- 
rienced in  book-keeping  and  the  partnership  business,  whilst  the  dece- 
dent was  inexperienced,  aged  and  feeble,  took  advantage  of  the  latter, 
made  fraudulent  entries,  and  appropriated  of  the  partnership  moneys  an 
amount  in  excess  of  the  plaintiff's  claim,  is  sufficient. 

From  the  Clinton  Circait  Court. 

J.  N.  SimSj  L.  McClurffj  J.  V.  Kent  and  Morrison  ^ 
Morrison^  for  appellant. 

A.  E.  Paigcj  S.  H.  Doyaly  P.  W.  Gard,  R,  P.  Davidson 
and  J.  0.  Davidson^  for  appellee. 

HowK,  J. — The  first  entry  in  the  record  of  this  cause,  in 
this  court,  shows  the  appearance  of  the  appellee,  as  plain- 
tiff, by  his  attorneys,  in  the  court  below,  at  its  December 
term,  1878,  and  the  filing  of  appellee's  amended  com- 
plaint. 

The  action  was  brought  by  the  appellee,  to  recover  an 
alleged  balance  on  settlement  of  certain  partnership  ac- 
counts between  him  and  the  appellant's  intestate. 

"We  have  no  brief  of  this  cause  from  the  appellee,  in 
this  court. 

We  give  a  summary  of  appellee's  complaint,  from  the 
brief  of  the  appellant's  counsel,  which  we  have  found, 
by  comparison,  to  be  substantially  correct,  as  follows : 

The  complaint  alleges  the  formation  of  a  partnership 
between  Kramer  and  Brandon,  on  the  1st  day  of  Janu- 
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ary,  1869,  for  the  purpose  of  owning  and  operating  a 
planing-mill  and  wood- working  machinery, '  and  own- 
ing and  dealing  in  lumber  and  building  material,  in  the 
town  of  Frankfort,  to  continue  during  their,  mutual 
pleasure;  that  they  were  to  share  equally  in  the  owner- 
ship, profits,  liabilities  and  losses;  that  the  plaintift*  was, 
at  that  time,  the  owner  of  a  planing-mill,  machinery  and 
lumber  on  hands,  which  he  was  operating  on  his  own  ac- 
count, of  the  value  of  fourteen  thousand  dollars,  in 
Frankfort,  the  legal  title  of  which  was  then  in  him ;  that 
he  then  sold  one-half  of  the  same  to  Brandon  for  seven 
thousand  dollars ;  that  they  then  began  and  continued  in 
the  business  until  the  29th  day  of  October,  1870,  when 
they  sold  the  mill,  machinery,  and  lumber  then  on  hand 
for  the  sum  of  nine  thousand  dollars,  the  purchase-money 
being  payable,  one-third  cash,  one-third  in  one  year,  and 
one-third  in  two  years ;  that  the  deed  of  conveyance  wa6 
made  to  the  purchasers  by  Kramer,  and  the  notes  for  the 
deferred  purchase-money  were  taken  in  his  name;  that 
afterward,  on  the  9th  day  of  January,  1871,  by  mutual 
consent,  they  dissolved  their  partnership,  ^^  and  had  a  set- 
tlement of  accounts  between  them,  which  settlement  em- 
braced moneys  paid  in  by  each  member  of  the  firm,  for 
the  use  of  the  firm,  moneys  received  by  each  member  of 
the  firm  on  firm  account  or  from  the  firm,  and  moneys 
paid  out  on  firm  account  by  each  member  of  the  firm ; 
also,  seven  thousand  dollars  which  was  to  be  paid  by  said 
Brandon  for  the  one-half  of  the  establishment,  which,  in 
fact,  had  never  been  paid;  also,  the  cash  payment  re- 
ceived by  plamtiff  on  the  sale  of  the  mill;  also,  an 
amount  of  lumber,  of  the  value  of  four  thousand  dollars, 
before  that  time  sold  by  said  Brandon  to  plaintiff:  and, 
upon  a  consideration  and  settlement  of  the  matters  speci- 
fied, they  found,  declared  and  stated  a  balance  due  from 
the  said  Brandon  to  the  plaintiff  of  eight  thousand  eight 
hundred  and  ninety-one  dollars  and  sixty-eight  and  one- 
half  cents;  that  there  still  remained  unsettled  a  large 
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amonnt  of  debts  against  the  firm,  and  of  claims  in 
their  favor,  for  the  one-half  of  the  former  of  which  said 
Brandon  was  liable,  of  the  one-half  of  the  latter  he  was 
the  owner;  also,  there  remained  the  sum  of  about  six 
thousand  dollars  of  the  sale  price  of  said  mill  uncol- 
lected." 

That  Brandon  died  in  March,- 1872,  and,  between  the 
time  of  the  '^  settlement "  and  his  death,  he  collected  of 
claims  due  the  firm  eleven  hundred  and  twenty  dol- 
lars and  sixty-six  cents,  a  bill  of  particulars  of  which, 
marked  ^^  A,"  is  filed ;  that,  during  the  partnership,  the 
firm  fnimished  to  Brandon  lumber  and  building  material 
and  work  on  a  house  of  his  own,  of  the  value  of  fifteen 
hundred  dollars,  which  did  not  enter  into  said  settlement, 
nor  any  settlement  between  them ;  that  since  Brandon's 
death,  plaintiff,  as  surviving  partner,  has  made  a  full  set- 
tlement of  their  business ;  that,  in  doing  so,  he  has  col- 
lected the  remaining  portion  of  the  purchase-money  on 
the  mill,  machinery,  etc.,  and  other  claims,  amounting  in 
the  aggregate  to  the  sum  of  seven  thousand  three  hundred 
and  twenty-seven  dollars  and  sixty  cents,  a  bill  of  partic- 
ulars of  which,  marked  ^^  B/'  is  filed ;  that  he  has  paid  all 
remaining  liabilities  of  the  firm,  amounting  to  six  thou- 
sand four  hundred  and  eleven  dollars  and  eighty-two 
cents,  a  bill  of  particulars  of  which,  marked  ^^  C,"  is  also 
filed. 

That  he  has  no  knowledge  or  belief  of  any  payments 
or  credits,  since  said  settlements,  made  on  firm  account  by 
Brandon,  but,  if  any,  asks  that  an  account  be  taken  there- 
of; that  there  is  no  property  or  credits  of  any  kind  re- 
maining belonging  to  the  firm ;  prays  that  an  account  be 
taken,  and  that  he  have  judgment  against  the  adminis- 
trator for  nine  thousand  two  hundred  dollars,  to  be  paid 
out  of  the  assets  of  the  estate. 

To  the  appellee's  complaint,  the  appellant  demurred  on 
two  grounds  of  objection : 
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1.  That  the  appellee  had  no  right  to  maintain  the  ac- 
tion; and, 

2.  That  said  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

This  demurrer  was  overruled  by  the  court  below,  and 
to  this  decision  the  appellant  excepted. 

The  appellant  then  answered,  in  eight  paragraphs,  the 
appellee's  complaint,  in  substance,  as  follows : 

The  first  is  a  plea  in  abatement,  sworn  to,  founded  upon 
the  provisions  of  the  act  of  March  5th,  1859.  1  R.  S. 
1876,  p.  641. 

It  charges  that  the  plaintiff  is  the  sole  surviving  part- 
ner of  the  alleged  firm  bf  Kramer  &  Brandon  ;  and  that, 
although  sixty  days  had  elapsed  between  the  death  of 
Brandon  and  the  commencement  of  this  suit,  he  has 
wholly  failed  to  make  and  file  with  the  clerk  a  schedule 
and  appraisement  of  the  partnership  estate,  or  to  settle 
the  same  as  required  by  law,  although  all  the  time  he  had 
knowledge  of  large  amounts  of  property  and  assets  be- 
longing to  the  firm ;  and,  generally,  that  he  has  never  set- 
tled said  partnership  affairs  according  to  law.  ^ 

The  second  paragraph  is  a  special  traverse  of  a  part  of 
the  allegations  of  the  complaint.  It  denies  the  alleged 
partnership,  the  purchase  by  decedent  of  one-half  the 
planing-mill,  and  his  alleged  participation  in  the  sale  of 
the  same,  the  charges  against  him  for  materials,  work  and 
collections,  and,  also,  the  alleged  settlement,  and  the  pay- 
ments alleged  to  have  been  made  by  the  plaintiff,  and  all 
liabilities  whatever  on  account  of  the  business  of  the  firm, 
or  indebtedness  to  the  plaintiff. 

It  is  averred  in  the  amended  third  paragraph  of  the 
answer,  that,  at  the  time  of  entering  into  the  partnership 
and  sale  of  one-half  the  establishment  to  decedent,  and 
the  carrying  on  of  the  business  and  the  settlement  be- 
tween plaintiff  and  decedent,  as  alleged  m  the  complaint, 
the  latter  was  aged,  illiterate,  and  infirm  m  body  and 
mind,  and  had  no  knowledge  of  the  value  of  said  prop- 
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erty,  and  no  knowledge,  experience  or  capacity  in  and 
for  the  carrying  on  of  that  class  of  business,  which  is  at 
all  times  most  hazardous,  and  only  safe  and  successful 
when  managed  and  controlled  by  men  of  intelligence, 
skill  and  experience  in  that  particular  branch  of  business ; 
that  he  was  also  unskilled  in  keeping  books  and  accounts, 
and  unable  to  keep  his  own  accounts,  or  to  understand 
those  kept  by  others;  that  he  was,  and  had  been  for  many 
years  past,  the  £ather-in*law  of  the  plaintiff,  and  had  great 
and  implicit  confidence  in  him,  and  in  his  honesty  and 
good  faith  toward  him,  decedent,  and  that  he  would  not 
at  any  time,  and  especially  in  reference  to  the  business  in 
question,  deceive  or  mislead  him,  decedent,  to  his  detri* 
ment  or  injury;  that  the  plaintiff  was  educated  and 
skilled  in  business  and  the  keeping  of  books  and  ac- 
counts, had  knowledge  of  the  value  of  such  property,  and 
skill,  experience  and  unusual  intelligence  in  the  manage* 
ment  of  that  class  of  business,  and  that  he  well  knew  ot 
the  incapacity  of  decedent,  and  his  great  confidence  in 
him ;  that  he,  plaintiff,  fraudulently  intending  to  take  ad* 
vantage  of  the  decedent  and  his  confidence  in  him,  and 
to  mislead,  cheat  and  defraud  him  out  of  a  large  sum  of 
money,  falsely  and  fraudulently  misrepresented  the  value 
of  said  property  to  decedent,  and  caused  him  to  believe 
that  one*half  the  same  was  then  worth  the  sum  of  seven 
thousand  dollars,  when  the  whole  of  said  property  was 
not  worth  more  than  that  sum,  which  the  plaintiff  then 
and  there  well  knew ;  and  for  the  more  effectually  getting 
and  holding  decedent  in  his  power,  and  so  defrauding 
him,  he  falsely  and  fraudulently  represented  to  him,  that 
a  verbal  sale  of  one-half  of  said  property  (which  con- 
sisted of  real  estate)  to  decedent,  without  a  deed  of  con- 
veyance, would  be  valid,  he,  plaintiff',  at  the  time  holding, 
and  intending  to  hold,  the  title  in  his  own  name,  for  his 
own  advantage,  and  also  represented  to  decedent,  that,  if 
he  would  agree  to  purchase  one-half  of  said  property  and 
enter  into  partnership  with  him,  and  assist  in  the  carrying 
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on  of  said  budiness  with  decedent's  labor  and  capital, 
they  both  could,  and  would,  make  large  profits ;  that,  in 
consequence  of  decedent's  ignorance  and  imbecility,  and 
confidence  in  plaintiff,  he  was  induced  by  those  represen- 
tations to  accept  the  proposals  of  the  plaintifi',  and  ver- 
bally agreed  to  enter  into  the  partnership  and  purchase 
one-half  of  the  property  for  seven  thousand  dollars ;  that 
plaintiff  never  gave  to  decedent  any  deed  or  other  written 
evidence  of  his  said  purchase,  but  falsely  and  fraudu- 
lently, then  and  there,  and  until  he  sold  the  same,  as 
stated  in  the  complaint,  held  the  title  in  himself  for  his 
own  advantage ;  that  by  such  fraudulent  appliances,  and 
by  holding  counsels  with  decedent  from  time  to  time 
about  the  business,  he  induced  decedent  to  allow  his  name 
to  go  out  to  the  world  as  a  partner,  and  induced  him  to 
contribute  his  labor  and  divers  large  sums  of  his  own 
money  to  the  business ;  that,  in  the  mean  time,  the  plain- 
tiff kept  all  the  books  and  accounts,  and  transacted  all 
the  financial  and  clerical  business  of  the  concern,  and  con* 
tracted  divers  large  debts  in  the  name  of  the  firm,  the 
proceeds  of  which,  amounting  to  five  thousand  dollars, 
he  fraudulently  appropriated  to  his  own  use,  and  at  the 
same  time  took  of  the  earnings  and  stock  of  said  mill, 
amounting  to  the  further  sum  of  two  thousand  dollars, 
and  fraudulently  appropriated  the  same  to  his  own  use 
and  the  payment  of  his  individual  debts ;  all  of  which  he 
at  all  times,  and  at  the  time  of  the  alleged  settlement  and 
the  stating  of  said  alleged  balance,  fraudulently  concealed 
and  withheld  from  the  decedent ;  and  said  alleged  par- 
tial settlement  and  account  stated  were  thus  fraudulently 
procured  by  plaintiff*  by  thus  deceiving  and  abusing  the 
confidence  of  the  decedent,  and  not  otherwise ;  that  the 
alleged  sale  of  said  planing-mill  property  was  made  solely 
by  plaintiff  for  his  own  use,  and  that  he  received  and  ap- 
propriated to  his  own  use  the  entire  proceeds  of  said  sale, 
which  he  has  done,  and  did,  in  pursuance  of  his  original 
design  of  cheating  and  defrauding,  and  by  which  he  did 
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cheat  and  defraud,  and  injure,  decedent.  And,  therefore, 
said  purchase  by  decedent  of  one-half  of  said  property 
and  said  settlement  were  fraudulent  and  void,  and  were 
never  binding  on  decedent,  or  valid  against  his  estate ; 
and  further  traverses  all  other  matters  in  the  complaint. 

The  fourth  amended  paragraph  is  in  defence  of  so  much 
of  the  complaint  as  charges  the  estate  of  the  decedent 
for  the  sale  of  one-half  the  planing-ncdll  property,  founded 
on  the  statute  of  frauds,  averring  that  the  property  con- 
sisted of  real  estate,  and  that  the  contract  was  not  in 
writing  nor  executed  by  deed. 

The  fifth  paragraph  of  the  answer  was  pleaded  as  a 
partial  defence  to  the  action,  and  was  founded  on  the  7th 
section  of  the  statute  of  frauds.  No  question  is  presented 
to  this  court  on  this  paragraph  of  tho  nnswer,  and  there- 
fore we  need  not  notice  it  further. 

The  sixth  paragraph,  for  defence  to  so  much  of  the  com- 
plaint as  charges  the  alleged  settlement,  avers,  that,  before 
and  up  to  the  time  of  such  settlement,  the  plaintiff  had, 
in  divers  instances,  wrongfully  and  fraudulently  appro- 
priated partnership  funds,  and  set  off  partnership  accounts, 
in  the  payment  and  adjustment  of  his  individual  debts,  to 
a  large  amount,  for  which  he  never  accounted,  but  fraud- 
ulently concealed  the  same  from  the  decedent  at  the  time 
of  said  settlement,  and  has  ever  since  concealed  the  same 
from  the  decedent  in  his  lifetime,  and,  since  his  death, 
from  the  defendant;  and  said  settlement  is  therefore 
fraudulent  and  void. 

The  seventh  paragraph  sets  up,  by  way  of  counter- 
claim, that  the  decedent  was  aged  and  feeble  in  body  and 
mind,  and  that  the  plaintiff  was  his  son-in-law,  and  en- 
joyed his  confidence ;  that  plaintiff  took  upon  himself 
the  management  of  the  business ;  that,  through  fraud  and 
negligence,  he  so  mismanaged  it  as  to  abridge  the  earn- 
ings and  injure  the  business,  and  that  he  fraudulently  ap- 
propriated to  his  individual  use  moneys  and  assets  of  the 
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firm  to  the  amount  of  ten  thousand  dollars.  Wherefore 
ten  thousand  dollars  damage  is  claimed. 

The  eighth  paragraph  is  an  answer  of  set-off,  with  a 
bill  of  particulars. 

The  appellee  demurred  to  each  of  the  paragraphs  of 
appellant's  answer,  for  the  alleged  want  of  sufficient  facts 
therein  to  constitute  a  defence  to  his  action ;  which  de- 
murrers were  severally  sustained  as  to  the  first,  third, 
fourth,  fifth  and  seventh  paragraphs  of  said  answer,  and 
to  each  of  these  decisions  the  appellant  excepted.  As  to 
the  second,  sixth  and  eighth  paragraphs  of  said  answer, 
the  demurrers  were  overruled,  and  the  appellee  replied 
thereto  by  general  denial,  and  three  special  replies  to  the 
eighth  paragraph,  which  we  need  not  further  notice. 

The  cause  was  then  tried  by  the  court  below,  and  a 
finding  made  in  favor  of  the  appellee  and  against  the 
estate  of  the  appellant's  intestate,  in  the  sum  of  four 
thousand  three  hundred  and  thirty-six  dollars  and  thirty- 
four  cents,  and  an  allowance  entered  accordingly. 

The  appellant's  written  motion  for  a  new  trial  was 
overruled  by  the  court  below,  and  an  exception  reserved 
to  such  decision.  And  the  appellant  then  moved  the 
court  below  to  find  specially,  that  the  appellee's  claim 
grew  out  of  his  partnership  with  the  appellant's  decedent, 
and  to  authorize  him,  as  administrator,  to  pay  the  indi- 
vidual debts  of  his  decedent,  and  the  expenses  of  admin- 
istration, out  of  his  estate,  before  making  any  payment 
on  appellee's  claim,  which  motion  was  overruled,  and 
appellant  excepted.  And  the  appellant  also  moved  the 
court  below  to  tax  all  the  costs  of  this  suit  against  the 
appellee,  on  two  grounds :  1.  Because  the  suit  was  com- 
menced more  than  one  year  after  the  administration 
began ;  and,  2.  Because  the  appellee's  complaint  or  claim 
was  not  sworn  to ;  which  motion  was  overruled,  and  to 
this  decision  the  appellant  excepted. 

In  this  court,  the  appellant  has  assigned  as  errors  all 
the  decisions  of  the  court  below  adverse  to  him.  We  will 
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separately  notice  these  alleged  errors  in  the  order  of  their 
assignment,  and  consider  and  decide  the  several  questions 
thereby  presented. 

1.  The  first  error  assigned  is  the  decision  of  the  court 
below  in  overruling  appellant's  demurrer  to  appellee's 
complaint.  The  first  ground  of  objection  to  the  com- 
plaint is  thus  stated  in  appellant's  demurrer :  ^^  That  the 
plaintiff  has  no  right  to  maintain  this  action."  This  is 
not  one  of  the  statutory  causes  for  demurrer,  and  our 
code  expressly  provides,  that,  for  no  other  cause  than 
those  mentioned  therein,  shall  a  demurrer  be  sustained. 
2  R.  S.  1876,  p.  66,  sec.  50.  Whether  it  was  intended  by 
this  cause  of  demurrer  to  object  to  appellee's  legal  capac- 
ity  to  sue,  or  to  his  cause  of  action,  is  not  apparent,  and 
perhaps  is  unimportant. 

In  discussing  this  demurrer,  the  appellant's  learned  a,t- 
torneys  say,  that  ^^  it  is  apparent  on  the  face  of  the  com- 
plaint, that  the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  action."  The  subject-matter  of  this  action 
is  a  claim  against  a  decedent's  estate.  By  the  4th  section 
of  ^^  An  act  to  establish  courts  of  common  pleas,"  etc.,  ap- 
proved May  14th,  1852,  it  was  provided,  among  other 
things,  that  ^^  The  court  of  common  pleas  within  and  for 
the  county  or  counties  for  which  it  is  organized,  shall 
have  original  and  exclusive  jurisdiction  *  *  *  *  of 
all  matters  relating  to  the  settlement  and  distribution  of 
decedents'  estates,  and  *  ^  ^  ^  all  actions  against 
executors  and  administrators."  2  O.  &  H.  20.  By  the 
79th^  section  of  an  act,  inter  alia^  abolishing  courts  of 
common  pleas,  etc.,  approved  March  6th,  1878,  it  was  pro- 
vided, among  other  things,  that  circuit  courts  '^  shall  also 
have  the  same  jurisdiction  that  has  heretofore  been  exer- 
cised by  the  court  of  common  pleas."  1  R.  S.  1876,  p.  890. 
In  the  face  of  these  legislative  enactments,  it  will  not  do 
to  say,  that  the  circuit  court  of  the  proper  county  has  no^ 
jurisdiction  of  a  claim  against  a  decedent's  estate,  or  of  a 
suit  against  an  executor  or  administrator. 
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Appellant's  counsel,  in  support  of  their  position,  rely  En- 
tirely upon  the  case  of  Stanford  v.  Stanford^  4t2  Ind.  485.  The 
case  cited  is  in  point,  but  the  doctrine  of  that  case  does  not 
meet  with  our  approval.  We  have  already  seen,  that 
jurisdiction  of  the  subject-matter  of  a  claim  against  a  de- 
cedent's estate,  or  of  a  suit  against  an  executor  or  admin- 
istrator, is  conferred  by  statute  on  the  proper  circuit  court. 
By  the  62d,  65th,  66th  and  68th  sections  of  an  act  pro- 
viding for  the  settlement  of  decedents'  estates,  etc.,  ap- 
proved June  17th,  1852,  the  ordinary  mode  is  prescribed, 
by  which  any  one  asserting  a  claim  against  a  decedent's 
estate,  if  his  claim  is  not  admitted  by  the  executor  or  ad- 
ministrator, can  get  his  claim  on  the  issue  docket  for  trial 
in  the  proper  circuit  court.  When  the  claim  is  thus  dock- 
eted, the  68th  section  of  said  act  makes  it  the  duty  of  the 
executor  or  administrator  to  *^  attend  and  make  all  neces- 
sary defence "  against  such  claim.  The  manifest  intent 
and  purpose  of  these  sections  were  to  save  the  estate  of 
the  decedent  unnecessary  costs  and  expenses,  and  to  give 
the  executor  or  administrator  time  and  opportunity  to  in- 
vestigate the  validity  of  the  claims  filed, — if  right,  to 
admit  them  without  the  costs  of  process  or  trial;  if 
wrong,  to  prepare  his  defence  against  them.  In  our 
opinion,  every  executor  or  administrator  has  the  right  to 
insist,  that  any  claim  against  his  decedent's  estate  shall 
only  be  brought  before  the  court  for  trial  in  the  mode 
prescribed  in  the  aforesaid  sections  of  the  decedents'  act. 
But,  while  this  is  his  right,  surely  he  may  waive  it  by  his 
voluntary  appearance  to  the  claim.  If  he  is  sued  on  the 
claim,  and  process  is  served  on  him,  he  may,  on  special 
appearance  and  his  motion  founded  on  affidavit,  showing 
that  the  claim  sued  on  had  never  been  filed  in  the  clerk's 
office  and  placed  upon  the  appearance  docket  as  by  law 
required,  obtain  the  dismissal  of  the  action.  K,  however, 
he  appears  fiilly  to  the  action  and  demurs  to  or  answers 
the  claim  or  complaint,  we  think  he  thereby  waives,  as  he 
has  a  perfect  right  to  do,  any  objection  to  the  claim  on 
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the  ground  that  it  was  not  filed  in  the  clerk's  office,  nor 
placed  on  the  appearance  docket,  as  contemplated  by  said 
66th  section  of  said  decedents'  act. 

A  demurrer  to  the  claim,  assigning  as  ground  of  objec- 
tion thereto^  that  no  such  claim  had  been  filed  for  allow- 
ance in  the  proper  office,  or  placed  on  the  appearance 
docket,  and  transferred  therefrom  to  the  issue  docket  for 
trial,  as  showing  that  the  court  had  no  jurisdiction  of  the 
subject  of  the  action,  or  of  the  person  of  the  executor  or 
administrator,  would  not  be  available  to  him  to  defeat  the 
action,  for  the  reason  that  these  matt^«  do  not  appear 
upon  the  face  of  the  claim  or  complaint,  and  do  not,  in 
our  opinion^  constitute  a  good  cause  of  demurrer. 

The  case  of  Stanford  y.  Stanford^  suproj  is  therefore 
overruled,  in  so  far  as  it  is  in  conflict  with  this  opinion* 

The  other  ground  of  objection  in  the  demurrer  to  the 
complaint  was  the  want  of  sufficient  facts  therein  to  con- 
stitute a  cause  of  action.  It  seems  to  us,  from  a  careful 
examination  of  the  complaint,  that  a  demurrer  on  thki 
ground  would  not  reach  the  supposed  defects  therein,  if 
they  exist;  but  that  a  motion  to  make  the  complaint 
more  specific,  or  for  a  bill  of  particulars,  would  have  been 
the  proper  remedy. 

In  our  opinion,  no  error  was  committed  by  the  court 
below,  in  overruling  the  demurrer  to  ^e  complaint. 

2.  The  second  alleged  ei^^r  calls  in  question  the  deci- 
sion of  the  court  below  in  sustaining  appellee's  demurrer 
to  the  first  paragraph  of  the  appellant's  answer. 

This  paragraph  of  answer,  as  we  have  seen,  is  called  a 
plea  in  abatement,  and  was  sworn  to.  It  was  founded 
t.pon  the  provisions  of  an  act  entitled  ^^An  act  to  require 
surviving  partners  to  file  inventories  and  appraisements 
in  the  office  of  the  clerk  of  the  court  of  common  pleas, 
and  to  report  the  liabilities  of  the  firm,"  approved  March 
5th,  1859,  supra.  This  act,  as  its  title  indicates,  in  case  of 
the  death  of  one  partner,  made  it  the  duty  of  the  surviv- 
Vol.  LVm.— 4 
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ing  partner  or  partners,  within  sixty  days  after  such  death, 
to  make  a  full,  true  and  complete  inventory  of  all  the 
property,  of  every  kind,  of  said  partnership,  and  to  cause 
the  same  to  he  appraised  hy  two  competent  persons,  and 
file  the  same  in  the  clerk's  office,  with  the  affidavit  of  the 
surviving  partner  or  partners,  that  such  inventory  con- 
tained a  full,  true  and  complete  list  of  such  partnership 
property,  and  also  a  full,  true  and  complete  list  of  all  the 
liabilities  of  said  firm,  verified  as  to  its  correctness  by  the 
affidavit  of  the  surviving  partner  or  partners. 

It  was  alleged  in  this  first  paragraph  of  answer,  that 
more  than  sixty  days  had  elapsed  since  the  death  of  ap- 
pellant's intestate,  and  that,  although  the  appellee  was 
sole  surviving  partner,  he  had  wholly  failed  to  comply 
with  any  of  the  provisions  of  said  act. 

In  our  opinion,  the  appellee's  demurrer  to  this  para- 
graph was  properly  sustained. 

There  is  no  penalty  prescribed  in  the  act  for  any  failure 
to  comply  with  its  provisions.  Nor  does  the  act  contem- 
plate or  provide  for  any  suspension  of  a  cause  of  action, 
in  favor  of  the  surviving  partner  or  partners  and  against 
the  estate  of  the  deceased  partner,  until  its  provisions  are 
complied  with. 

8.  The  third  error  complained  of  by  appellant  is  the 
sustaining  by  the  court  below  of  appellee's  demurrer  to  the 
seventh  paragraph  of  the  answer.  We  have  already  set 
out  the  substance  of  this  paragraph.  It  was  pleaded  by 
way  of  counter-claim. 

It  admitted  the  partnership  between  the  appellant's  in- 
testate and  the  appellee,  and  the  dissolution  of  such  part- 
nership by  the  death  of  said  intestate.  It  stated  clearly 
and  explicitly  the  duties  assumed  by  the  appellee  under 
the  contract  of  partnership,  and  alleged  his  fraudulent 
violation  of  these  duties,  to  the  appellant's  damage,  as 
administrator,  in  the  sum  of  ten  thousand  dollars. 

K  the  matters  alleged  in  this  paragraph  are  not  suffi- 
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cient  to  oonBtitute  a  good  coanter-daiiny  it  would  be  very 
difficult  to  frame  one. 

A  contract  of  partoership  does  not  difier  from  any  other 
contract  in  this  respect,  that  if  either  party  violates  the 
Btipulations  on  his  part  to  be  performed,  he  must  be  held 
liable  to  the  oliier  party  for  such  damages  as  the  latter 
may  sustain. 

We  have  no  brief  from  the  appellee,  and  we  are  at  a 
loss  to  understand  upon  what  grounds  his  demurrer  to 
this  paragraph  was  sustained.  In  our  opinion,  the  court 
below  erred  in  sustaining  this  demurrer. 

4.  The  fourth  error  assigned  by  the  appellant  is  the 
decision  of  the  court  below  in  sustaining  appellee's  de- 
murrer to  the  amended  third  paragraph  of  answer.  We 
have  already  given  a  very  full  statement  of  this  para- 
graph, and  we  need  not  repeat  it. 

There  is  much  matter  in  this  paragraph  which  ought 
to,  and  probably  would,  have  been  struck  out  on  motion, 
but,  as  it  reads,  it  was  a  dangerous  pleading  to  demur  to. 
Its  sweeping  charges  of  the  fraudulent  appropriation  by 
the  appellee,  to  his  own  purposes,  of  the  assets  of  the 
firm  to  an  amount  in  excess  of  the  appellee's  claim,  could 
only  be  met  properly  by  the  denial  of  the  appellee. 

In  our  opinion,  the  court  below  erred  in  sustaining  the 
demurrer  to  this  paragraph  of  answer. 

5.  The  fifth  alleged  error  calls  in  question  the  suffi- 
ciency of  the  facts  stated  in  the  amended  fourth  para- 
graph of  answer  to  constitute  a  defence  to  this  cause  of 
action. 

The  substance  of  this  paragraph  has  already  been  given. 
Without  repeating  its  statements,  we  may  remark,  that 
it  was  limited  expressly  to  a  part,  only,  of  the  complaint, 
and  that,  in  our  opinion,  it  did  not  state  facts  sufficient  to 
constitute  even  a  partial  defence  to  the  action. 

The  demurrer  to  this  paragraph  was  properly  sustained. 

The  conclusions  we  have  reached  in  regard  to  the 
pleadings  in  this  cause  render  it  unnecessary  for  us  to 
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consider  now  the  questions  presented  by  the  alleged  error 
of  the  court  below  in  overruling  the  appellant's  motion 
for  a  new  trial.  These  questions  may  not  arise  on  another 
trial  of  the  cause. 

The  other  motions  of  the  appellant,  which  were  over-  • 
ruled  by  the  court  below,  were  not  made  parts  of  the 
record  by  proper  bills  of  exception. 

The  judgment  of  the  court  below  is  reversed,  at  the  ap- 
pellee's costs,  and  the  cause  is  remanded,  with  instruc- 
tions to  overrule  the  demurrers  to  the  amended  third  and 
the  seventh  paragraphs  of  answer,  and  for  further  pro- 
ceedings. 

Note. — The  appellee  having  died  since  the  submission 
of  this  cause,  the  judgment  of  this  court  herein  is  ren- 
dered as  of  the  November  term,  1875,  at  which  term  this 
cause  was  submitted. 


FiBST  National  Bane  of  Danville  v.  Hill. 

Pleading. — Practice. — Demwrer. — Evidenoe.-^Where  a  paragraph  of  a 
pleading  amounts  to  no  more  than  the  general  denial,  which  is  also 
pleaded,  and  the  evidence  admiasihle  under  the  former  is  admissihle 
under  the  latter,  there  is  no  availahle  error  in  sustaining  a  demurrer  to 
the  former. 

Set-Off. — ^Matter  of  set-off,  to  he  a  valid  defence,  must  be  between  the 
same  parties  as  the  matter  aUeged  in  the  loomplaint. 

Prom  the  Hendricks  Circuit  Court. 

E.  F.  Bitter  J  L.  C.  Walker  and  L.  Bitter^  for  appellant. 
L.  M^  Campbell^  for  appellee. 

BiDDLE,  0.  J. — Complaint  by  the  appellee  to  recover  for 
money  alleged  to  have  been  deposited  with  the  appellant. 
Answer : 
First.    Oeneral  denial ; 
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Second.  That  the  money  was  deposited  by,  and  is  the 
property  of,  the  city  of  Danville ; 

Third.    The  same,  substantially,  as  the  second ;  and, 

Fourth.  The  same  as  the  third,  setting  np  a  promis- 
sory note  made  by  "  Geo.  Chamberlin,  President  of  Board 
of  Town  of  Danville,"  as  a  set-off. 

Separate  demurrers,  alleging  the  insufficiency  of  the 
facts  stated  to  constitute  a  defence,  were  sustained  to  the 
second,  third  and  fourth  paragraphs  of  answer,  and  ex- 
ceptions reserved. 

Trial  by  the  court ;  finding  and  judgment  for  the  ap- 
pellee; appeal. 

The  only  assignments  of  error  are,  sustaining  the  de- 
murrers to  the  second,  third  and  fourth  paragraphs  of 
answer. 

There  is  no  available  error  in  these  rulings. 

The  second  and  third  paragraphs  amount  to  no  more 
than  a  denial  of  the  right  to  the  money  in  the  appellee. 
The  fourth  is  the  same,  with  the  exception  of  the  prof- 
fered set-off  of  the  note  set  out. 

Keither  the  note  of  Chamberlin,  nor  the  note  of  the 
"  Board  of  the  Town  of  Danville,"  if  such  a  note  as  the 
latter  could  be  made,  is  a  set-off  to  a  demand  in  favor 
of  the  appellee  in  his  own  right.  All  the  evidence  that 
could  have  been  given  legitimately  under  the  special  par- 
agraphs could  have  been  given  under  the  general  denial^ 
and  we  must  presume  that  it  was  so  given. 

The  judgment  is  affirmed,  with  costs. 


54  SUPREME  COTJKT  OP  INDIAITA. 

The  Board  of  CommiBBioners  of  Greene  County  v.  Stropes. 


The  Board  of  Commissioners  of  Greene  Countt  v. 

Stropes. 

Fees  and  Salartts.— iic<  qf  1875.— Cbun/y  Audiior.—Fees  for  Managing 
School  Fund» — Under  section  12  of  the  fee  and  salary  act  of  March  12th, 
1876, 1  B.  S.  1876,  p.  467,  a  county  auditor  is  entitled  to  one  per  centum 
per  annum  on  the  whole  of  the  permanent  school  fund  of  his  county. 

Same. — SUUnie  Continted, — ''The  school  fund  of  the  county,"  described  in 
such  section,  does  not  include  the  school  revenue  for  tuition. 

From  the  Greene  Circuit  Court. 

W.  L  Baker  and  L.  ShaWj  for  appellant. 
E.  E.  Rose  and  E.  Shorty  for  appellee. 

BiDDLEy  C.  J. — The  appellee  filed  his  claim,  as  auditor 
of  Greene  county,  against  the  appellant,  for  managing 
the  permanent  school  fund  of  the  county,  at  the  rate  of 
one  per  cent,  upon  the  whole  amount.  The  appellant 
allowed  the  appellee  one  per  cent,  on  the  amount  of  said 
fund  which  he  had  loaned,  but  refused  to  allow  him  one 
per  cent,  of  the  whole  amount  of  the  permanent  ftmd. 

The  appellee  appealed  to  the  circuit  court,  wherein  the 
appellant  answered : 

First.    General  denial ;  and. 

Second.  That  the  whole  amount  of  said  school  fund 
paid  in  and  reloaned  by  the  appellee  was  four  thousand  two 
hundred  and  nineteen  dollars,  for  the  fees  upon  which  the 
appellee  had  been  paid  forty-two  dollars  and  nineteen 
cents. 

A  demurrer  for  want  of  sufficient  facts  was  sustained 
to  the  second  paragraph  of  answer,  and  an  exception 
reserved. 

Upon  the  issue  of  general  denial,  the  case  was  tried  by 
the  court. 

At  the  request  of  the  appellee,  the  court  stated  the  facts 
found  in  writing,  and  the  conclusions  of  law  thereon, 
which  are  as  follows : 

« 1.    That,  from  the  17th  day  of  October,  1876,  until 
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the  lOth  day  of  March,  1877,  the  plaintifi*  was  the  audi- 
tor of  said  Greene  coanty,  and  that,  during  said  time, 
there  was  paid  into  the  treasury  of  said  county,  and 
loaned  hy  said  plaintiff,  the  sum  of  four  thousand  two 
hundred  and  nineteen  dollars  of  school  funds. 

**2.  That  the  total  amount  of  the  principal  of  the 
common  school  funds  and  congressional  school  funds,  held 
in  trust  by  said  county  during  said  time,  was  forty-eight 
thousand  nine  hundred  and  fifty-six  dollars  and  fifty-six 
cents. 

^^  3.  That,  at  the  rate  of  one  per  cent,  per  annum  ou 
said  sum  of  forty-eight  thousand  nine  hundred  and  fifty- 
six  dollars  and  fifty-six  cents,  the  true  proportion  thereof, 
during  said  period,  \i^ould  be  one  hundred  and  ninety- 
three  dollars  and  fourteen  cents. 

^4.  That  the  defendant  has  allowed  and  paid  the 
plaintiff  for  his  services  in  managing  the  school  funds, 
during  said  time,  the  sum  of  forty-two  dollars  and  nine- 
teen cents,  which  was  computed  at  the  rate  of  one  per 
cent,  on  said  sum  of  four  thousand  two  hundred  and  nine- 
teen dollars,  so  paid  in  and  loaned  by  plaintiff  as  afore- 
said. 

'^  5.  That,  during  said  time,  said  plaintiff,  by  virtue  of 
his  said  office,  had  the  general  supervision  of  all  said 
funds,  but  said  funds  were  all  invested  by  loans  on  mort- 
gage security  prior  to  said  time,  and  no  change  was  made 
in  the  investment  of  any  part  thereof  during  said  time, 
except  that  the  aforesaid  sum  of  four  thousand  two  hun- 
dred and  nineteen  dollars  was  so  received  and  loaned  by 
plaintiff. 

^*And  the  court  makes  the  following  conclusions  of  law 
arising  from  the  aforesaid  facts : 

^*  1.  That  the  plaintiff',  as  auditor  aforesaid,  is  entitled  to 
pay  for  his  services  in  managing  the  said  funds,  at  the 
rate  of  one  per  cent,  per  annum  on  the  total  amount  of 
forty-eight  thousand  nine  hundred  and  fifty-six  dollars  and 
fifty-six  cents,  held  in  trust  by  said  county,  being  the  sum 
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of  four  hundred  and  eighty-nine  dollars  and  fifty-six  cents 
per  year,  or  one  hundred  and  ninety-three  dollars  and 
fourteen  cents  during  the  time  claimed  for. 

<<  2.  That  plaintifi'  is  entitled  to  said  sum,  notwithstand« 
ing  the  fact,  that  said  funds  may  have  been  so  safely  in- 
vested that  it  did  not  require  any  active  supervision  or 
labor  further  than  receiving  and  keeping  the  accounts  of 
the  interest  paid  in  from  time  to  time. 

*^  8.  That  there  is  now  due  from  defendant  to  plaintiff, 
for  his  said  services  during  said  time,  the  sum  of  one  hun- 
dred and  fifty  dollars  and  ninety-five  cents. 

^^And  the  defendant  excepts  to  each  and  every  one  of 
said  conclusions  of  law,  and  to  the  decision  of  the  court 
in  said  conclusions." 

This  record  presents  the  question,  whether  a  county 
auditor  is  entitled,  sa  fees  for  managing  the  school  frind 
of  the  county,  to  one  per  cent,  per  annum  upon  the  whole 
amount  of  the  pennanent  fund,  or  to  one  per  cent,  only 
upon  the  amount  which  he  actually  loans.  The  decision 
of  this  question  will  at  once  dispose  of  the  question  raised 
upon  demurrer  to  the  second  paragraph  of  answer,  and 
also  of  the  question  raised  upon  the  conclusions  of  law 
upon  the  facts  stated  in  the  finding  of  the  court 

In  addition  to  the  fifteen  hundred  dollars  per  year 
which  shall  be  allowed  to  a  county  auditor  for  his  services, 
as  provided  in  section  11  of  the  fee  and  salary  act  of 
March  12th,  1876,  1  R.  S.  1876,  p.  471,  it  is  provided, 
amongst  other  fees,  in  section  12  of  the  same  act,  that  he 
^  shall  receive  one  per  cent,  for  managing  the  school  fund 
of  the  county,  and  no  other  fee  or  compensation  therefor." 

In  the  case  of  Hanlon  v.  The  Board,  etc.,  53  Ind.  128, 
we  have  decided,  under  section  2  of  the  "Act  to  provide 
for  a  general  system  of  common  schools,"  etc.,  1 R.  S.  1876, 
p.  779,  that  the  fund  therein  "  denominated  the  common 
school  fund,"  and  the  fund  "  denominated  the  congres- 
sional township  school  fund,"  together  constitute  "the 
common  school  fund  of  the  county,"  within  the  meaning 
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of  section  12,  supra^  of  the  fee  and  salary  act ;  and  thai 
the  county  auditor  was  entitled  to  his  percentage,  as  fees, 
only  upon  this  fund.  That  case,  however,  does  not  ex- 
pressly decide  what  the  rate  of  per  cent,  allowed  shall  be, 
nor  whether  it  shall  be  allowed  upon  the  whole  amount 
under  his  management,  or  only  upon  such  amount  as  he 
shall  actually  loan.  But  the  words,  ^*  for  managing  the 
school  fund  of  the  county,"  have,  we  think,  a  wider  mean- 
ing than  managing  that  part  of  the  school  fund  which 
may  be  loaned  in  any  given  year.  The  whole  fund  is 
under  the  management  of  the  auditor,  and  he  is  responsi- 
ble for  the  discharge  of  his  duty  toward  the  whole,  and 
we  think  he  is  entitled  to  his  per  cent,  upon  the  whole 
fund.  To  restrict  his  fees  to  the  per  cent  on  the  amount 
loaned,  would  yield  him  some  years  more,  some  less,  per- 
haps some  years  nothing,  while  his  duties  would  be  uni- 
formly the  same,  namely,  to  prudently  manage  the  whole 
fund ;  and  from  his  duty  to  manage  the  whole  fund  the 
corollary,  that  he  is  entitled  to  his  fees  on  the  whole  fund, 
is  fairly  inferable. 

Of  course,  following  the  case  of  Hardon  v.  The  Boards 
€fc.,  supra^  by  the  words,  "  school  fund  of  the  county,"  we 
do  not  include  the  fund  arising  from  other  sources,  '^  de- 
nominated the  school  revenue  for  tuition." 

As  to  this  fund,  the  auditor  takes  his  office  cum  o/iere, 
and  is  not  entitled  to  any  fees  for  its  management 

This  course  of  reasoning  conducts  us  to  the  conclusion 
that  the  court  did  not  err,  either  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  the  answer,  or  in  the  con- 
clusions of  law  on  the  facts  stated  in  the  finding. 

The  judgment  is  affirmed,  with  costs. 
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Long  et  al.  v.  Rodman  et  al. 

Attobhet  at  Law. — Employment  of  by  Exeeulor  or  Adminiatraior. — Personal 
LiabilUy  of  LaUer, — CcfrUrueL — Where  an  executor  or  administrator  em- 
ploys an  attorney  at  law  to  transact  business  connected  with  the  settle- 
ment of  his  decedent's  estate,  he  will,  in  the  absence  of  any  special 
agreement  by  such  attorney  to  look  to  such  estate  alone  for  payment,  be 
personally  liable  to  the  latter  for  the  value  of  such  serrices. 

Same. — Where  one  of  seyeral  co-executors  or  oo-administrators  of  an  estate 
so  employs  an  attorney  with  the  knowledge  and  consent  of  the  others^ 
they  all  become  personally  liable  for  the  value  of  such  services. 

Same. —  Waiver. — An  attorney  at  law,  so  employed,  may  waive  his  claim 
upon  the  executor  or  administrator  personally,  and  hold  the  estate  liable. 

From  the  Jackson  Circuit  Court. 

D.  jff.  Long  and  B.  K  Long,  for  appellants. 
J.  8.  Butler,  for  appellees. 

HowK,  J. — The  appellants,  as  plaintifi,  sued  the  appel- 
lees, as  defendants,  in  the  conrt  below,  on  an  open  account, 
for  services  alleged  to  have  been  rendered  by  the  appel- 
lants, as  attorneys  at  law,  for  and  at  the  request  of  the 
appellees. 

The  complaint  was  in  the  ordinary  form  in  such  cases, 
and  the  bill  of  particulars,  therewith  filed,  charged  the 
appellees  with  the  services  of  the  appellants,  as  such  at- 
torneys, in  and  about  a  certain  suit  in  the  court  below, 
wherein  the  appellees,  as  administrators  of  the  estate  of 
Thomas  J.  Rodman,  deceased,  were  plaintifis,  and  the 
personal  representatives  and  heirs  at  law  of  Walker  B. 
Rodman,  deceased,  were  defendants,  and  wherein  the 
amount  of  the  plaintifis'  recovery,  at  the  date  of  judg- 
ment, was  thirty-one  thousand  five  hundred  and  forty- 
four  dollars  and  fifteen  cents.  The  amount  sued  for  by 
the  appellants  was  five  hundred  dollars. 

An  affidavit  in  attachment,  on  the  ground  of  the  non- 
residence  of  the  appellees  in  this  State,  and  the  proper 
undertaking,  were  filed  with  the  complaint,  and  an  order 
of  attachment  issued  thereon  to  the  sheriff"  of  Jackson 
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county,  by  which  he  duly  attached  certain  lands  of  the 
appellee  Martha  A.  Rodman,  but  found  no  property  of 
the  other  appellee  in  said  county.  The  appellees  were 
notified  by  publication  of  the  pendency  of  the  action. 

At  the  proper  term  of  the  court  below,  the  appellee 
William  P.  Butler  made  default,  but  the  appellee  Martha 
A.  Bodman  appeared  by  counsel  and  demurred  to  appel- 
lants' complaint  on  two  grounds  of  objection :  1.  A  defect 
of  parties  defendants ;  and,  2.  For  want  of  sufficient  facts 
to  constitute  a  cause  of  action.  This  demurrer  was  over- 
ruled, and  to  this  decision  the  appellee  Martha  A.  Bod- 
man excepted.  She  then  answered  in  three  paragraphs ; 
the  first  of  which  was  a  general  denial,  the  second  was 
struck  out  on  appellants'  motion,  and  as  to  the  third  she 
offered  no  evidence  on  the  trial. 

The  action  as  to  the  appellee  Martha  A.  Bodman,  being 
at  issue  on  her  general  denial,  was  tried  by  the  court 
below,  without  a  jury,  and  a  finding  made  for  said  appel- 
lee. And  the  appellants'  written  motion  for  a  new  trial 
having  been  overruled  by  the  court  below,  and  their  ex- 
ception saved  to  such  decision,  judgment  was  rendered  on 
the  finding  in  favor  of  the  appellee  Martha  A.  Bodman, 
and  against  the  appellants,  for  her  costs. 

The  only  alleged  error  of  the  court  below,  assigned  by 
the  appellants  in  this  court,  is  the  overruling  of  their 
motion  for  a  new  trial.  And  the  causes  assigned  for  such 
new  trial,  in  appellants'  motion  therefor,  were,  that  the 
finding  of  the  court  was  not  sustained  by  sufficient  evi- 
dence, and  was  contrary  to  law.  A  cross-error,  assigned 
by  the  appellee  Martha  A.  Bodman  on  the  overruling  of 
her  demurrer  to  appellants'  complaint,  calls  in  question 
the  sufficiency  of  said  complaint. 

As  the  main  question  in  this  case,  in  our  opinion,  arises 
as  well  on  said  appellee's  cross-error  as  on  the  appellants' 
error,  we  will  consider  together  both  the  error  and  cross- 
error. 

The  important  and  controlling  question  in  this  case 
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may  be  thus  stated :  Under  the  facts  stated  in  appellants' 
complaint,  and  under  the  evidence  on  the  trial  of  this 
cause  in  the  court  below,  were  the  appellees  as  individ- 
uals, or  merely  in  their  fiduciary  or  representative  char- 
acter,  liable  to  the  appellants  for  the  services  mentioned 
in  their  complaint  and  established  by  the  evidence?  For, 
that  the  appellants  rendered  the  appellees  valuable  servi- 
ces, without  any  special  contract,  and  that  the  latter 
availed  themselves  of  those  services,  are  facts  so  well  es- 
tablished by  the  evidence,  that  it  might  almost  be  said 
there  was  no  evidence  to  the  contrary. 
The  facts  of  this  case  may  be  summarized  as  follows : 
The  appellants  were  attorneys  at  law,  residing  in 
Brownstown,  the  county-seat  of  Jackson  county,  Indi- 
ana, and,  as  partners,  were  practising  their  profession  in 
the  courts  of  that  county,  during  the  year  1872  and  suc- 
ceeding years.  The  appellees,  who  were  non-residents  of 
this  State,  were  the  administrators  of  the  estate  of  Thomas 
J.  Rodman,  deceased.  Among  the  assets  of  said  estate 
were  certain  notes,  amounting  in  the  aggregate  to  more 
than  thirty  thousand  dollars,  executed  by  one  Walker  B. 
Hodman,  in  the  lifetime  of  said  decedent,  to  his  order, 
and  secured  by  mortgage  on  real  estate  in  said  Jackson 
county.  In  June,  1872,  the  mortgagor  and  mortgagee 
both  being  then  dead,  the  notes  and  mortgage  having 
been  placed  in  the  hands  of  John  S.  Butler,  Esq.,  an  at- 
torney at  law,  then  and  since  residing  and  practising  his 
profession  in  the  city  of  Louisville,  Kentucky,  for  collec- 
tion, he  prepared  a  complaint  thereon,  in  the  names  of 
the  appellees,  administrators,  etc.,  as  plaintiffs,  and  against 
the  heirs  at  law  of  said  Walker  B.  Rodman,  deceased,  as 
defendants,  and  sent  such  complaint  to  the  appellants,  to 
be  filed  in  the  court  below.  The  appellants  made  such 
change  in  said  complaint  as  was  necessary,  in  order  to 
bring  the  action  in  the  court  of  common  pleas  of  Jackson 
county,  filed  the  complaint  in  the  latter  court,  and  took 
the  necessary  steps  to  get  the  defendants  into  court.    The 
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canae  was  then  continued  for  several  terms,  at  and  during 
which  it  was  under  the  sole  control  of  the  appellants, 
until  the  April  term,  1873,  of  the  court  below,  into  which 
it  had  been  transferred  by  operation  of  law,  when  it  was 
tried  and  judgment  rendered  in  favor  of  the  appellees  as 
aforesaid,  and  for  the  foreclosure  of  said  mortgage.  The 
appellants  had  no  special  contract  with  the  appellees,  but 
their  services  were  rendered  at  the  instance  of  John  8. 
Butler,  Esq.,  the  attorney  of  the  appellees,  and  with  the 
knowledge  of  the  appellee  William  P.  Butler,  the  acting 
administrator  in  the  prosecution  of  said  suit.  Before  and 
at  and  during  the  trial  of  the  case,  the  appellee  William 
P.  Butler  was  at  Brownstown,  acting  for  the  appellees, 
and  advising  and  consulting  with  the  appellants  about  the 
suit.  The  appellee  Martha  A.  Bodman  was  not  present 
in  person  at  any  time  during  the  pendency  of  said  suit  at 
Brownstown,  and  the  appellants  were  never  employed 
directly  by  her;  but  she  and  her  co-appellee  jointly  re- 
ceived, and  had  the  benefit  of,  the  appellants'  services  in 
their  said  joint  suit. 

Under. these  facts,  as  we  gather  them  from  the  record, 
it  seems  very  clear  to  us,  that  the  appellees,  as  individu- 
als, were  and  are  jointly  liable  to  the  appellants  for  their 
services  in  the  prosecution  of  said  suit,  to  the  extent  of 
their  value.  It  is  true,  that  the  appellees  might  have  ex- 
empted themselves  from  such  individual  liability  hy 
special  contract  with  the  appellants,  that  they  would  file 
their  claim  for  services  against  the  decedent's  estate,  and 
would  make  no  claim  therefor  against  the  appellees  as 
individuals.  But,  in  the  absence  of  any  such  special  con- 
tract, we  hold,  that  the  appellees  were  personally  liable, 
as  individuals,  to  the  appellants,  for  their  services  in  said 
suit. 

In  the  149th  section  of  the  act  providing  for  the  settle- 
ment of  decedents'  estates,  etc.,  approved  June  17th,  1852, 
it  is  provided,  that  the  proper  court  may  allow  to  an  ex- 
ecutor  or  administrator  reasonable  attorney's  fees,  where 
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he  employs  an  attorney  in  the  management  of  such  estate. 
2  B.  S.  1876,  p.  546.  Under  a  fair  and  reasonable  con- 
struction of  this  provision,  it  seems  to  us,  that  an  execu- 
tor or  administrator  may  employ  an  attorney  in  the  man- 
agement of  his  decedent's  estate ;  that,  in  the  absence  of 
any  special  agreement  to  the  contrary,  such  executor  or 
administrator  will  be  personally  liable  to  such  attorney 
for  his  reasonable  fees ;  that,  on  the  payment  of  such  rea- 
sonable attorney's  fees,  such  executor  or  administrator 
shall  be  allowed  therefor  by  the  proper  court ;  and  that, 
in  the  absence  of  any  special  contract  by  the  attorney, 
that  he  will  look  to  the  decedent's  estate  for  his  pay,  as 
his  reasonable  fees  are  made  a  proper  charge  against  such 
estate,  such  attorney  may,  as  he  may  elect,  enforce  the 
collection  of  his  reasonable  fees  from  such  executor  or 
administrator,  in  his  personal  capacity,  or  he  may  present 
his  claim  therefor  to  the  proper  court,  for  allowance  as  a 
proper  charge  against  such  estate.  The  contracts  of  an 
executor  or  administrator  can  not  be  regarded  as  in  any 
sense  the  contracts  of  the  decedent.  They  are  necessarily 
the  personal  contracts  of  the  executor  or  administrator, 
and  he  must  be  held  personally  liable  therefor,  when  he 
does  not  stipulate  for  exemption  from  such  liability.  WiU- 
cox  V.  Smith,  26  Barb.  316 ;  Bowman  v.  Tallmuriy  2  Rob. 
N.  Y.  885;  Mygatt  v.  Willcox,  1  Lansing,  55;  3  Williams 
E^cecutors,  6th  Am.  ed.,  p.  1861,  note  L 

But,  while  this  doctrine  is  well  supported  by  authority, 
and  is,  in  our  opinion,  in  strict  harmony  with  our  law, 
yet,  inasmuch  as,  by  the  statutory  provision  above  cited, 
the  reasonable  fees  of  an  attorney,  employed  by  an  exec- 
utor or  administrator  in  the  management  of  the  dece- 
dent's estate,  are  made  a  proper  charge  against  the  estate, 
we  hold,  that  the  attorney  may,  in  the  event  of  the  non- 
payment of  his  fees,  waive  his  personal  claim  against  the 
executor  or  administrator  therefor,  and  apply  directly  to 
the  proper  court  for  the  allowance  thereof,  to  be  paid  out 
of  the  estate.    It  was  so  held  by  this  court,  in  eiiect,  in 
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Hxe  case  of  Nave  v.  Salmon j  51  Ind.  159,  where  aa  attorney 
presented  his  claim  against  a  decedent's  estate  for  services 
rendered  to  a  former  administrator  of  said  estate,  and  it 
-was  there  held,  that  the  claim  was  a  proper  charge  against 
Baid  estate. 

In  the  case  at  bar,  it  is  very  clear,  from  the  entire  rec- 
ord, that  the  learned  judge  who  tried  the  cause  decided 
it  upon  the  mistaken  idea,  that  the  appellees  were  not 
personally  liable  to  the  appellants  for  the  value  of  their 
Bidd  services.  In  our  opinion,  the  finding  of  the  court 
below,  in  this  cause,  was  not  sustained  by  sufficient  evi- 
dence, and  was  contrary  to  law ;  and,  therefore,  we  hold, 
that  the  court  erred  in  overruling  the  appellants'  motion 
for  a  new  trial.  And  we  further  hold,  that  the  court 
below  committed  no  error  in  overruling  the  appellees'  de- 
murrer to  the  appellants'  complaint. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee 
Martha  A.  Rodman,  and  the  cause  remanded  for  a  new 
trial. 

IfoTB. — ^As  one  of  the  appellants  has  died  since  the  sub- 
mission of  this  cause,  the  judgment  of  this  court  therein 
is  rendered  as  of  the  May  term,  1876,  at  which  term  this 
cause  was  submitted. 


Manvsllb  v.  The  State. 

IiiQ,T70R  Law. — IndietmenL — Unlawful  Side. — QuafUtty.-— An  indictment  for 
sn  unlawful  sale  of  intoxicating  liquor,  which  contains  no  ayennent  as 
to  the  quantity  sold,  is  insuiBcient. 

From  the  Delaware  Circuit  Court. 

C.  JE.  Shipleyy  for  appellant 

C.  A.  Buskirkj  Attorney  General,  for  the  State. 

Feb  Curiam. — ^Prosecution  for  selling  intoxicating  liquor 
to  a  minor. 


64  SUPREME  COURT  OF  INDIANA. 

— ■ ■ I  .  -  -  — 

DeLong  HaLv,  8chimm«l  et  aL 

Motion  to  quash  affidavit  overruled,  and  exception; 
trial,  .conviction  and  judgment. 

The  affidavit  on  which  the  proeecution  is  based  is  as 
follows : 

"Thomas  J.  Lockwood  swears  that  George  Manvelle, 
late  of  said  county  and  State  aforesaid,  on  or  about  the 
15th  day  of  January,  1876,  at  and  in  the  county  of  Del- 
aware, and  State  of  Indiana,  did  then  and  there  unlaw- 
fully sell,  barter  and  give  away,  for  five  cents,  a  certain 
intoxicating  liquor  to  him,  the  said  Thomas  J.  Lockwood, 
he,  the  said  Thomas  J.  Lockwood,  being  then  and  there 
a  person  under  the  age  of  21  years,  contrary,"  etc 

The  prosecution  was  based  upon  the  13th  section  of  the 
act  of  1875,  on  the  subject  of  intoxicating  liquor.  1  B. 
S.  1876,  p.  872. 

Passing  over  other  objections  made  to  the  affidavit,  it 
was  fatally  defective  in  not  stating  the  quantity  of  liquor 
sold.  Cool  V.  The  Slate,  16  Ind.  855 ;  Brvtton  v.  The  State, 
4  Ind.  601. 

The  judgment  below  is  reversed,  and  the  cause  is  re- 
manded, with  instructions  to  the  court  below  to  quash 
the  affidavit. 


DbLonq  et  al.  v.  Schimmel  bt  al. 

Highway. — Location  of. — BeiUion, — B^pori  of  VUwen. — A  petition  for  the 
location  of  ft  highway,  and  the  reporta  of  yiewera  and  reviewers  locating 
the  same,  deacribing  the  beginning-point  thereof  as  being  "at  or  near 
the  residence  of"  a  person  named,  are  too  indefinite  and  uncertain  to 
authorize  the  location  of  the  same. 

Same. — ^The  report  of  yiewav  locating  a  proj^oB^  highway  should  pre* 
scribe  its  width. 

Prom  the  Carroll  Circuit  Court. 

« 

J.  Applegaie,  for  appellants. 
J.  B.  Kane,  for  appellees. 
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BiDDLE,  C.  J. — ^Petition  by  the  appellees  to  locate  and 
establish  a  highway. 

The  board  of  commissioners  appointed  viewers.  They 
reported  in  favor  of  the  highway.  A  remonstrance  was 
filed  by  the  appellants,  and  reviewers  appointed,  who  also 
reported  in  favor  of  the  highway ;  and  the  board  ordered 
that  the  highway  be  located  and  established. 

The  remonstrants  appealed  to  the  circuit  court,  wherein 
the  ease  was  tried  by  the  court,  and  a  finding  had  in  favor 
of  the  petitioners,  and  the  highway  ordered  to  be  located 
and  established. 

Motion  in  arrest  of  judgment  overruled;  exception; 
appeal  to  the  Supreme  Court. 

The  petition  prays  for  the  location  of  a  highway  run- 
ning through  certain  lands,  described, ''  commencing  at  or 
near  the  residence  of  Solomon  Snyder,  on  the  public  road 
running,"  etc.  The  viewers  reported  in  favor  of  a  highway 
'^  commencing  at  or  near  the  residence  of  Solomon  Snyder, 
on  the  public  road  running,"  etc.,  without  stating  the 
width  of  the  highway.  The  reviewers  reported  in  favor 
of  a  highway,  ^^  commencing  at  or  near  the  residence  of 
Solomon  Snyder,  on  the  public  road  running,"  etc. 

The  circuit  court  adjudged,  'Hhat  the  said  road  be 
opened  and  kept  in  repair,  as  asked  for  in  said  petition." 

That  the  circuit  court  ^^  erred  in  overruling  the  appel- 
lants' motion  in  arrest  of  judgment,"  is  assigned  as  error 
in  this  court. 

These  proceedings  can  not  be  upheld.  The  petition  is 
insufficient ;  it  is  too  uncertain.  The  commencement  ^^  at 
or  near  the  residence  of  Solomon  Snyder,"  etc.,  could  not 
be  practically  found  by  a  surveyor.  It  would,  indeed, 
leave  the  surveyor  to  locate  the  highway,  instead  of  the 
viewers.  The  same  uncertainty  runs  through  the  entire 
proceedings.  From  this  record,  it  would  be  impossible 
to  locate  and  establish  the  highway,  except  at  random. 
Vol.  LVin.. 
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Neither  the  rights  of  the  public,  nor  the  private  rights  of 
individuals)  must  be  left  to  such  uncertainty. 

We  have  a  long  line  of  decisions  supporting  this  view. 
White  V.  Conover,  5  Blackf.  462 ;  Carlton  v.  The  State^ 
8  Blackf.  208 ;  Barnard  v.  Haworth^  9  Ind.  108 ;  Hays  v. 
Campbelly  17  Ind.  480;  Hughes  v.  Sellers,  84  Ind.  887; 
Farmer  v.  Pauley y  50  Ind.  588 ;  Shute  v.  Decker ,  51  Ind. 
241. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  remanded,  with  instructions  to  sustain  the 
motion  in  arrest  of  judgment. 


Campbell  v.  Pattsbsok. 

I  fiS      66 

186  880       Vendob  AND  PuRCHAfiER. — Pu/rchoK' Money.—  SuJtmeqyient  Purchaser. — Ftead- 
58    66  ^' — A  complaint  by  A.  against  B.,  aHeging  the  sale  and  conveyance  by 

[158  509  ^  f^  Q  qI  certain  real  estate,  the  execution  by  C.  to  A.  of  certain  prom- 

issory notes  for  part  of  the  purchase-money,  the  sale  and  conyeyance  by 
C.  to  B.  of  such  real  estate,  the  promise  of  the  latter  to  pay  such  notes 
as  part  of  the  consideration  of  such  latter  conveyance,  and  that  the 
same  are  dne  and  unpaid,  is  sufficient  on  demurrer. 
Bajcb. — Defence. — jRvfies. — iVortice. — Striking  Out  FUading. — ^An  answer 
and  cross-complaint  in  such  action,  asking  that  C.  and  D.  be  made  par- 
ties defendants,  and  alleging  that  .such  notes  had  been  secured  by  a 
mortgage  on  sueh  real  estate,  executed  by  C.  to  A.,  and  that  the  defend- 
ant had  conveyed  such  real  estate  to  D.,  who  had  assumed  the  pay- 
ment of  such  notes,  is  insufficient  and  may  be  struck  out  on  motion. 

From  the  Marion  Superior  Court. 

O.  H.  Chapman^  V.  J.  Hammond  and  J.  J.  HatceSj  for 
appellant. 

BiDDLE,  C.  J. — In  this  complaint,  it  is  averred,  that  Rus- 
sell P.  Barnum,  on  the  7th  day  of  August,  1872,  made 
four  several  promissory  notes,  payahle  to  John  Patterson, 
the  appellee,  each  for  one  hundred  and  fifteen  dollars, 
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running  one  and  two  years  from  date;  that  said  notes 
were  made  in  part  payment  of  the  purchase-money  for 
certain  described  real  estate,  sold  by  Patterson  to  Bar- 
num;  that  Bamum,  on  the  Ist  day  of  November,  1872, 
sold  and  conveyed  the  same  real  estate  to  Henry  C.  Camp* 
bell,  the  appellant,  who  agreed  with  Barnum  to  pay  the 
notes  in  suit  as  a  part  of  the  purchase-money  between 
himself  and  Barnum. 

Each  of  the  notes  is  set  out  in  a  separate  paragraph. 

There  is  also  a  fifth  paragraph  in  the  complaint,  setting 
forth  the  four  notes,  averring  that  they  were  so  given  for 
the  purchase-money  for  certain  real  estate,  which  was 
afterward  sold  to  Campbell,  who  agreed  to  pay  the  notes 
as  a  part  of  the  purchase-money  for  the  same  real  estate 
conveyed  to  him  by  Barnum. 

Copies  of  the  notes,  and  of  the  deed  from  Barnum  to 
Campbell,  are  made  exhibits. 

A  demurrer  to  each  paragraph  of  the  complaint  was 
filed,  alleging  as  ground, 

First.  The  insufficiency  of  the  facts  averred  to  consti- 
tute a  cause  of  action ;  and. 

Second.  Because  there  is  a  defect  of  parties  defend- 
ants ; — ^but  it  does  not  show  wherein  the  defect  lies. 

This  demurrer  was  overruled,  and  exception  reserved. 

We  can  not  regard  this  ruling  as  incorrect.  The  equit- 
able principles  upon  which  this  complaint  is  founded 
have  been  recognized  by  this  court,  and  the  reasons  fully 
given,  in  numerous  cases.  Bird  v.  LaniuSj  7  Ind.  615 ; 
Allen  V.  Davison,  16  Ind.  416 ;  Day  v.  Pattersony  18  Ind. 
114 :  Davis  v.  Calloway,  30  Ind.  112 ;  Mathews  v.  BUenoury 
31  Ind.  81 ;  Helms  v.  Keams,  40  Ind.  124 ;  MUler  v.  Bil- 
lingsly,  41  Ind.  489 ;  McDill  v.  Ounn,  43  Ind.  815 ;  Josse- 
lyn  V  Edwards,  57  Ind.  212. 

The  appellant  then  filed  what  he  calls  his  ^^  answer  and 
cross-complaint,"  making  Isaiah  P.  Watts  and  the  appellee, 
Patterson,  defendants  thereto,  alleging,  among  other  things, 
^  that  the  payment  of  said  notes  sued  upon  was,  before 
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that  time,  secured  by  a  certain  mortgage  executed  by  said 
Barnnm  to  the  said  Patterson,  plaintiff,  upon  the  real 
estate  above  described,  which  mortgage  still  remains  a 
valid  and  existing  lien  and  encumbrance  upon  said  real 
estate  for  securing  the  payment  of  said  notes ;  that  there- 
after, to  wit,  on  the  80th  day  of  April,  1878,  the  said 
Henry  C.  Campbell  sold  and  conveyed  to  the  said  Isaiah 
P.  Watts,  by  his  certain  deed  of  that  day,  the  said  de- 
scribed real  estate,  by  which  said  deed  the  said  Isaiah  P. 
Watts,  as  a  part  of  the  consideration  for  said  real  estate, 
assumed  the  payment  of  each  and  all  of  said  notes  sued 
upon,  and  agreed  to  pay  the  same.    Wherefore,"  etc. 

Upon  the  motion  of  the  appellee,  this  <<  answer  and 
cross-complaint"  was  stricken  out,  over  the  objections 
and  exceptions  of  the  appellant. 

This  ruling  is  correct.  The  paper,  as  an  answer,  con- 
tains nothing  to  bar  the  action,  and,  as  a  complaint, 
nothing  which  the  defendants  thereto  were  bound  to 
answer. 

Upon  the  rejection  of  the  answer,  the  appellant  refused 
to  plead  further,  and  the  court  rendered  judgment  against 
him  as  by  default.  On  appeal,  the  judgment  was  affirmed 
at  the  general  term. 

There  is  no  error  in  this  ruling. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 


KiDDBR  ET  AL.  V.  ThE  StATE. 

Cbixcsal  LJiW.^IHaurbing  Religiom  MeeUng.'-T'ndidmienl,--~An  indictment 
for  unlawfolly  distorbing  an  aasemblage  charged,  that  the  delendant,  at, 
etc^  on,  etc.,  unlawfully  interrupted,  molested  and  distarbed  a  lawful 
assemblage  of  persons,  met  together  to  transact  certain  matters  pertain- 
ing to  the  business  of  a  certain  church,  ''by  talking  in  a  loud  and 
boisterous  manner,  and  charging  said  meeting  with  being  a  mob,"  etc. 
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Beld,  on  motion  to  qaa»h,  that  the  indictment  is  sufficient. 

Same.— Election  by  State. — Eadenee. — Where,  on  the  trial  of  snch  indict- 
ment, evidence  is  given  by  the  State,  without  objection  by  the  defendant, 
of  the  disturbance  by  the  defendant  of  such  church  when  assembled  for 
worship,  and  also  at  a  time  when  assembled  for  business  purposes,  the 
evidence  as  to  the  former  is  incompetent,  and  can  not  be  relied  on  for  a 
conviction,  and  a  motion  to  compel  the  State  to  elect  as  to  which  dis- 
turbance will  be  insisted  upon  for  a  conviction,  should  be  overruled. 

From  the  Jay  Circuit  Court. 

J.  W.  Headington  and  J.  J.  M.  LaFollettey  for  appel- 
lants. 

C.  A.  Buskirkj  Attorney  General,  for  the  State. 

HowK,  J. — The  appellants  were  indicted  in  the  court 
below,  at  its  December  term,  1874.  The  indictment 
charged,  in  substance,  that  the  appellants,  at  Jay  county, 
Indiana,  on  the  18th  day  of  July,  1874,  "  unlawfully  inter- 
rupted, molested  and  disturbed  a  certain  collection  of 
divers  inhabitants  of  the  State  of  Indiana,  then  and  there 
met  together  for  a  lawful  purpose,  to  wit,  to  transact  cer- 
tain business,  and  make  investigation  of  matters  pertsun- 
ing  to  the  business,  of  the  Methodist  Episcopal  Church 
at  Zoar,  in  said  county,  by  then  and  there  unlawfully 
talking  in  a  loud  and  boisterous  manner,  and  charging 
said  meeting  with  being  a  mob,  and  using  violent  and 
abusive  language,  and  causing  great  tumult  among  the 
people  there  assembled,  and  abusing  the  minister  in 
charge  and  the  presiding  elder  who  was  president  of  said 
meeting." 

The  appellants  moved  the  court  below  to  quash  the  in- 
dictment, which  motion  was  overruled,  and  the  appellants 
excepted. 

Waiving  an  arraignment,  the  appellants,  for  plea  to  the 
indictment,  said,  that  they  were  not  guilty  as  therein 
charged.  And  the  issues  joined  were  tried  by  a  jury,  in 
the  court  below,  and  a  verdict  was  returned,  finding  the 
appellants  guilty  as  charged,  and  assessing  each  of  them 
with  a  fine  within  the  limits  of  the  law.    And  the  appel- 
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lants'  motion  for  a  new  trial  having  been  overruled,  and 
their  exception  saved  to  such  ruling,  jtidgment  was  ren- 
dered on  the  verdict  of  the  court  below. 

The  only  alleged  errors  of  the  court  below,  properly 
assigned  by  the  appellants  in  this  court,  were  the  fol- 
lowing: 

1st.  In  overruling  their  motion  to  quash  the  indict- 
ment; and, 

2d.    In  overruling  their  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by  these  alleged  errors  in  the  order  of  their  assign- 
ment. 

1.  The  offence  charged  in  the  indictment,  in  this  case, 
is  defined  in  the  latter  clause  of  the  1st  section  of  an  act 
entitled  "An  act  for  the  better  protection  of  religious 
meetings,  agricultural  fairs,  and  other  lawful  assemblages 
of  the  people,"  approved  March  8d,  1859.  2  R.  S.  1876, 
p.  472,  note  2,  d. 

The  appellants'  learned  attorneys  have  wholly  &iled,  in 
their  argument  of  this  cause  in  this  court,  to  point  out 
any  objection  to,  or  defect  in,  the  indictment,  and  we  can 
see  none. 

In  our  opinion,  the  motion  to  quash  the  indictment  was 
correctly  overruled  by  the  court  below. 

2.  Among  the  causes  for  a  new  trial,  in  the  appel- 
lants' motion  therefor,  addressed  to  the  court  below,  was 
the  following: 

"4th.  The  court  erred  in  overruling  the  defendants' 
written  motion  to  compel  the  State  to  elect  which  of  the 
three  meetings  testified  to  she  would  rely  on  for  a  con- 
viction, which  ruling  was  excepted  to  at  the  time." 

The  motion  referred  to  in  this  cause  for  a  new  trial 
was  made  by  the  appellants  after  the  evidence  of  three 
witnesses  for  the  State  had  been  heard  by  the  court  and 
jury  trying  this  case.  Each  of  these  witnesses  had  been 
permitted  to  testify,  without  any  objection  by  the  appel- 
lants, in  regard  to  the  acts  of  the  appellants  in  the  dis- 
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tnrbance  of  three  different  meetings  of  the  membership 
of  the  Methodist  Chnrch  at  Zoar,  to  wit,  one  held  on 
June  28th,  one  on  July  12thy  and  one  on  July  ISth,  1874. 
The  first  two  of  these  meetings  were  each  held  on  Sun- 
day,  as  religious  meetings,  and  the  last  one  was  held  on 
Monday,  for  secular  or  business  purposes.  The  indictment 
against  the  appellants,  in  this  case,  was  predicated  solely 
upon  their  alleged  disturbance  of  the  last  one  of  these  throe 
meetings.  The  evidence  as  to  what  was  done  by  the  ap- 
pellants in  the  disturbance  of  the  first  two  of  said  meet- 
ings was  clearly  incompetent ;  but  it  went  to  the  jury 
without  objection,  and  it  afibrded  no  ground  whatever  for 
the  appellants'  motion*  The  charge  was  the  disturbance 
of  a  meeting  of  the  church  for  the  transaction  of  busi- 
ness ;  the  evidence  showed  the  disturbance  of  only  one 
such  meseting,  and,  therefore,  there  was  no  room  for  any 
such  election  as  the  appellants  moved  for.  It«is  very 
clear,  we  think,  that  the  court  below  did  not  err  in  over- 
ruling this  motion. 

The  appellants'  counsel  also  complain  mildly,  in  argu- 
ment, of  two  of  the  instructions  of  the  court  below  to 
the  jury  trying  the  cause.  Of  one -of  these  two  instruc- 
tions, counsel  for  appellants  use  this  language :  "  This 
charge,  perhaps,  states  the  law  correctly."  We  have 
carefully  examined  all  the  instructions  of  the  court  below 
to  the  jury,  and,  in  our  opinion,  they  state  the  law  ap- 
plicable to  this  case  so  fully,  fairly  and  correctly,  that  it 
would  be  a  waste  of  time  and  labor  to  set  them  out  and 
comment  upon  them  in  this  opinion. 

We  think  that  the  verdict  of  the  jury  in  this  case  was 
fully  sustained  by  suflicient  evidence,  and  was  not  con- 
trary to  law. 

In  conclusion,  we  hold,  that  no  error  was  committed  by 
the  court  below  in  overruling  the  appellants'  motion  for  a 

new  trial. 
The  judgment  of  the  court  below  is  affirmed,  at  the 

appellants'  costs. 
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Appeal  Bo]m.--Haad»fM7.---2>e^ecfji»  JBoncf.— Where  the  oomplaint  in  an 
action  on  a  bond  given  on  an  appeal  to  the  Supreme  Court  describet 
the  judgment  from  which  such  appeal  is  taken  as  a  judgment  against 
two  persons  named,  and  the  appeal  bond  filed  with  the  complaint  as  a 
part  thereof  recites  a  judgment  against  only  one  of  said  persons,  this 
does  not  render  the  complaint  bad  on  demurrer ;  but  the  defect  in  the 
bond,  in  omitting  the  name  of  one  of  the  judgment  defendants,  may  be 
thus  sufficiently  shown,  without  directly  suggesting  such  defect  in  the 
complaint. 

Sake. — Band  not  Signed  by  Jvdgment  D^endant. — ^An  appeal  bond,  given  on 
an  appeal  to  the  Supreme  Court  from  a  judgment  against  two  persons,  is 
not  rendered  invalid  by  the  fact  that  it  is  signed  by  one  and  not  by  both 
of  the  judgment  defendants. 

Sake. — LiabiiUy  of  Surety. — Ladies  of  Judgment  Plaintiff. — A  surety  in  an 
appeal  bond  given  on  an  appeal  to  the  Supreme  Court  can  not  insist, 
that  the  property  of  the  judgment  defendant  shall  be  exhausted  before 
suit  is  brought  upon  such  bond  against  said  surety ;  and  the  failure  of 
the  judgment  plaintiff  to  enforce  his  judgment  against  such  judgment 
defendant,  when  he  was  solvent,  will  not  discharge  or  release  such  surety 
from  his  liability  on  said  bond,  when  such  judgment  defendant  has  be- 
come insolvent 

PBAoncB. — WiMrawal  <^  Flooding, — ^When  a  reply,  to  which  a  demurrer 
has  been  overruled,  is  withdrawn  by  leave  of  the  court,  no  error  can  be 
assigned  on  such  ruling  on  demurrer. 

Same. — Exception, — An  objection  to  the  admission  of  evidence  will  be 
of  no  avail,  on  appeal,  without  an  exception  to  the  decision  of  the  court 
overrulii^  the  objection  and  admitting  the  evidence. 

SuFBSMB  Comr.—Emdenee, — Where,  on  appeal  to  the  Supreme  Court,  it  is 
apparent  on  the  face  of  the  record  that  it  does  not  contain  all  the  evi- 
dence, the  appellate  court  will  not  reverse  the  judgment  on  any  question 
as  to  the  weight  or  sufficiency  of  the  evidence. 

From  the  Waj(n6  Circuit  Court. 

C  H.  Bwrehmaly  for  appellant 

T.  J.  Study  and  Julian  ^  Julian^  for  appellees. 

HoWK,  J. — This  was  an  action  by  the  appellees,  as  plain- 
tiffS)  against  the  appellant  and  one  Jason  Ham,  as  defend- 
ants, in  the  court  below. 

In  their  complaint,  the  appellees  alleged,  in  substance, 
that,  on  the  24th  day  of  May,  1869,  the  appellees  recov* 
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ered  a  judgment  against  the  said  Jason  Ham  and  one 
James  G.  McIfett,for  the  sum  of  four  hundk^edand  sixty- 
two  dollars  and  fifty  cents,  and  costs  of  suit,  in  the  court  of 
common  pleas  of  Wayne  county,  Indiana,  from  which  judg- 
ment, at  the  time  of  its  rendition,  the  said  Ham  and  McNett 
prayed  an  appeal  to  the  Supreme  Court  of  this  State, 
which  was  granted  on  condition  that  they  would  file  an  ap- 
peal bond  in  the  penalty  of  one  thousand  dollars  in  said 
cause,  executed  by  the  appellant,  Joel  Railsback,  as  securi- 
ty therein,  within  thirty  days  from  the  rendition  of  said 
judgment;  that  at  the  time  of  the  rendition  of  said  judg- 
ment, and  at  the  time  of  granting  said  appeal  therefrom^ 
the  said  court  of  common  pleas  fixed  the  amount  of  the 
penalty  of  said  bond  at  said  sum  of  one  thousand  dollars, 
and,  at  the  request  of  said  Ham  and  McNett,  approved 
and  accepted  the  appellafit  as  security  on  said  appeal 
bond ;  that  on  the  9th  day  of  June,  1869,  said  Ham  and 
McNett,  for  the  purpose  of  perfecting  their  said  appeal 
from  said  judgment,  filed  with  the  clerk  of  said  court  of 
common  pleas,  in  his  ofSce,  an  appeal  bond,  in  the  words 
and  figures  following,  to  wit : 

'^  £now  all  men  by  these  presents,  that  we,  Jason  Ham 
and  Joel  Railsback,  are  held  and  firmly  bound  unto  Henry 
Greve,  William  Buhrlage  and  Julius  Eschman,  in  the 
penal  sum  of  one  thousand  dollars,  for  the  payment  of 
which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally. 
Sealed  with  our  seals,  and  dated  this  9th  day  of  June, 
1869. 

^^The  condition  of  the  above  obligation  is  such,  that 
whereas,  on  the  24th  day  of  May,  1869,  the  said  Greve, 
Buhrlage  and  Eschman  recovered,  in  the  Wayne  court  of 
common  pleas,  of  Wayne  county,  Indiana,  a  judgment 
against  said  Ham  for  the  sum  of  (462.50,  and  the  costs  of 
suit,  from  which  judgment  the  said  Ham  appealed  to  the 
Sjapreme  Court  of  Indiana :  Kow,  if  the  said  Ham  shall 
duly  prosecute  his  said  appeal,  and  pay  the  judgment 
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which  may  be  rendered  or  affirmed  against  him  therein, 
then  the  above  obligation  shall  be  void,  otherwise  in  fall 
force. 

(Signed,)  "  Jason  Ham. 

"  JoKL  Railsbaok.  " 

And  the  appellees  averred,  that,  upon  the  filing  as  afore- 
said of  said  appeal  bond  by  said  Ham  and  McNett,  execu* 
tion  and  all  proceedings  on  said  judgment  were  stayed,  un* 
til  after  said  appeal  was  heard  and  decided  by  said  Supreme 
Court;  that  said  Ham  and  McKett  fully  perfected  their 
said  appeal  from  said  judgment,  and  on  the  10th  day  of  July 
1869,  filed  a  transcript  and  record  of  said  proceedings  and 
judgment,  in  said  Supreme  Court ;  that  afterward,  on  the 
24th  day  of  February,  1871,  the  said  judgment  was  fully 
affirmed  by  the  judgment  of  said  Supreme  Court,  which 
latter  judgment  was  duly  certified  down  to  said  court  of 
common  pleas  on  the  17th  day  of  June,  1871 ;  that,  by  rea- 
son of  the  affirmance  of  said  judgment  by  said  Supreme 
Court,  the  said  Ham  and  the  appellant,  Railsback,  became 
and  were  liable  to  the  appellees  for  the  payment  of  said 
judgment,  which  said  judgment,  interest  and  costs  were 
due  and  unpaid,  and  that  the  penalty  of  said  appeal  bond 
was  due  and  unpaid.    Wherefore,  etc. 

There  was  a  second  paragraph  of  this  complaint,  which 
does  not  differ  materially  from  the  first  paragraph,  ex- 
cept in  this :  that  the  name  of  James  G.  McNett  does  not 
appear  in  the  second  paragraph,  either  in  the  descrip- 
tion  of  the  judgment  of  said  court  of  common  pleas,  or 
in  the  prayer  for  an  appeal  therefrom,  or  elsewhere  in 
said  second  paragraph. 

To  each  of  these  paragraphs  of  complaint,  the  appellant 
demurred,  for  the  alleged  want  of  sufficient  facts  therein  to 
constitute  a  cause  of  action*;  which  demurrers  were  over- 
ruled by  the  court  below,  and  to  these  decisions  the  appel** 
lant  excepted. 

The  appellant  then  answered,  in  six  paragraphs,  the 
appellees'  complaint,  as  follows : 
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First.    A  general  denial. 

Second.  Payment  in  fall,  of  the  jndgments  deBcribed 
in  the  complaint,  before  the  commencement  of  the  action.. 

Third.  The  bonds  sued  apon  were  given  without  a 
consideration. 

Fourth.  In  the  fourth  paragraph  of  his  answer  to  the  first 
paragraph  of  the  complaint,  the  appellant  alleged,  in  sub- 
stance, that,  after  the  filing  in  said  court  of  common  pleas 
of  the  said  certified  copy  of  said  judgment  of  the  Supreme 
Court,  the  appellees  caused  an  execution  to  be  issued,  on 

the —  day  of ,  1871,  out  of  said  court  of  common  pleas, 

on  the  day  the  judgment  was  affirmed  as  aforesaid,  to  the 
sheriff  of  said  county,  commanding  him  to  levy  the  amount 
of  said  judgment,  interest  and  costs,  of  the  property  of  said 
judgment  defendants,  in  said  county,  subject  to  execution ; 
that  said  execution  came  to  said  Bherifi;''B  hands,  on  the  — 

day  of ,  1871,  and  by  virtue  thereof,  and  within  two 

months  after  its  date,  said  sheriff  levied  the  same,  on  the 

— day  of ,  1871,  on  certain  real  estate  of  said  Jason 

Ham,  in  said  county,  subject  to  execution,  of  the  value  of 
five  thousand  dollars,  which  said  levy  had  never  been 
discharged  legally,  by  sale  or  otherwise ;  and  that  all  costs 
on  said  appeal,  in  said  Supreme  Court,  had  been  fully 
paid  before  the  commencement  of  this  suit. 

Fifth.  And  for  further  answer  to  the  second  paragraph 
of  complaint,  the  appellant  said,  in  substance,  that,  after  the 
filing,  in  said  court  of  common  pleas,  of  said  certified  copy 
of  said  judgment  of  the  Supreme  Court,  on  the — day  of — , 
1871,  the  appellees  caused  an  execution  to  be  issued  out 
of  said  common  pleas  court,  directed  to  the  sheriff  of  said 
county,  commanding  him  to  levy  the  amount  of  said  judg- 
ment of  the  property  of  said  judgment  defendants,  in  said 
county,  subject  to  execution ;  that  said  execution  came  to 
said  sheriff's  hands  on  said  day,  and  within  ten  days  there- 
after said  sheriff,  by  virtue  of  said  execution,  levied  upon 
and  seized  certain  personal  property  of  the  said  Jason 
Ham,  subject  to  execution,  of  the  value  of  one  thousand 
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dollars,  and  after  such  levy,  and  while  the  same  was  in 
force,  said  sheriff,  by  the  direction  of  the  appellees,  return- 
.ed  said  execution  without  any  sale  or  disposition  of  said 
property  so  levied  upon,  and  no  sale  of  the  same  had  ever 
been  made  by  said  sheriff;  that,  after  such  levy  and  return 
of  said  execution,  said  Jason  Ham  had  died,^nd  his  estate 
was  wholly  insolvent;  and  that  all  costs  in  said  cause,  in 
the  Supreme  Court,  were  fully  paid  before  the  commence- 
ment of  thb  suit.  Wherefore  the  appellant  prayed  judg- 
ment; and, 

Sixth.  And  for  further  answer  to  the  first  paragraph 
of  complaint,  the  appellant  said,  in  substance,  that,  after  the 
filing  of  said  certified  copy  of  said  judgment  of  the  Supreme 
Court,  in  said  court  of  common  pleas,  on  the  —  day  of — , 
1872,  the  appellees  caused  an  execution  to  be  issued  out 
of  said  court,  upon  said  judgment,  to  the  sheriff  of  said 
county,  commanding  him  to  levy  the  amount  of  said  judg- 
ment, interest  and  costs,  of  the  property  of  said  judgment 
defendants,  in  said  county,  subject  to  execution ;  that  on 
the  same  day  said  execution  came  to  the  hands  of  said 
sheriff,  and  the  said  Jason  Ham  then  had  real  and  personal 
property,  in  said  county,  subject  to  execution,  of  the  value 
of  five  thousand  dollars,  out  of  which  said  judgment,  inter- 
est and  costs  might,  with  proper  diligence,  have  been  ful- 
ly made ;  but  that,  after  the  issue  of  such  execution,  and 
within  one  hundred  and  eighty  days  thereafter,  the  appel- 
lees ordered  and  directed  said  sheriff'  to  return  said  exe- 
cution, and  said  sheriff'  accordingly  returned  said  execu- 
tion without  making  any  levy  thereof,  or  making  any 
search  or  inquiry  for  property  on  which  to  levy ;  that,  af- 
ter said  return  of  said  execution,  the  said  Ham  became 

wholly  insolvent,  and  on  the  —  day  of ,  1873,  died 

insolvent,  and  left  no  estate  out  of  which  said  judgment, 
or  any  part  thereof,  could  be  made ;  and  that  aJl  costs  on 
said  appeal,  in  said  Supreme  Court,  were  fully  paid  by 
appellant  before  the  commencement  of  this  suit. 

The  appellees  demurred  to  each  of  the  fourth,  fifth  and 
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Bixtii  paragraphs  of  the  appellant's  answer,  for  the  want 
of  sufficient  facts  therein  to  constitute  a  defence ;  which 
demurrers  were  overruled  as  to  the  fourth  and  fifth  para- 
graphs, and  sustained  as  to  the  sixth  paragraph  of  said 
answer,  and  to  this  latter  decision  the  appellant  excepted. 

The  appellees  replied,  by  a  general  denial,  to  the  sec- 
ond, third,  fourth  and  fifth  paragraphs  of  the  appellant's 
answer;  and  they  also  replied  specially,  in  a  second  and 
third  paragraph,  to  the  fifth  paragraph  of  said  answer. 
To  the  second  and  third  replies,  the  appellant  demurred 
for  the  want  of  sufficient  facts  therein,  which  demurrers 
were  overruled,  and  the  appellant  excepted.  Before  trial, 
however,  the  appellees  withdrew  their  second  and  third 
replies.  The  issues  joined  were  tried  by  the  court  below, 
and  a  finding  and  judgment  were  made  and  rendered  in 
favor  of  the  appellees,  and  against  the  appellant,  for  the 
sum  of  six  hundred  and  forty -four  dollars  and  fourteen 
cents.  The  appellant's  written  motion  for  a  new  trial 
was  overruled,  and  he  excepted  to  this  decision ;  and  his 
bill  of  exceptions  is  properly  in  the  record. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  court  below,  to  wit : 

Ist.  In  overruling  his  demurrer  to  the  first  paragraph 
of  the  complaint; 

2d.  In  overruling  his  demurrer  to  the  second  para- 
graph of  the  complaint ; 

8d.  In  sustaining  the  appellees'  demurrer  to  the  sixth 
paragraph  of  the  appellant's  answer; 

4th.  In  overruling  his  demurrers  to  the  second  and 
third  paragraphs  of  the  appellees'  reply ;  and, 

5th.    In  overruling  his  motion  for  a  new  trial. 

The  several  questions  presented  by  these  alleged  errors 
will  be  considered  and  decided  in  the  order  of  their  assign- 
ment. 

1st.  Appellant's  learned  attorney  insists,  as  we  under- 
stand his  argument,  that  the  first  paragraph  of  the  com- 
plaint is  fatally  defective,  because  of  the  apparent  van- 
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ance  between  the  averments  therein  and  the  recitals  in 
the  appeal  bond,  which  is  the  subject-matter  of  this 
action.  The  first  paragraph  of  the  complaint  describes  a 
judgment  against  said  Jason  Ham  and  James  O.  McNett, 
in  favor  of  the  appellees ;  while  the  recitals  in  said  appeal 
bond  describe  a  judgment  in  favor  of  the  appellees,  and 
against  said  Ham  only,  but  each  was  of  the  same  date, 
and  in  the  same  amount,  with  the  other,  and  rendered  in 
the  same  court.  If  the  bond  in  suit  was  an  ordinary 
bond  inter  partes^  we  would  think  that  the  appellant's 
point  was  well  taken.  But  this  appeal  bond  was  unques- 
tionably taken  by  an  ofiicer  in  the  discharge  of  the  duties 
of  his  office ;  and,  in  such  case,  it  is  expressly  provided  by 
statute,  that  no  such  bond  ^*  shall  be  void  for  want  of  form 
of  [or?]  substance,  or  recital,  or  condition,  nor  the  prin- 
cipal or  surety  be  discharged."  2  R.  S.  1876,  p.  311,  sec.  790. 
And,  in  the  same  section,  it  is  also  provided,  that  ^'  In  all 
actions  on  a  defective  bond,  *  *  *  *  the  plaintiff* 
*  *  *  may  suggest  the  defect  in  his  complaint,  and 
recover  to  the  same  extent  as  if  such  bond  *  *  *  * 
were  perfect  in  all  respects."  In  this  case,  there  was  no 
express  suggestion,  in  the  first  paragraph  of  the  com- 
plaint, of  any  defect  in  the  bond ;  but  if  the  averments 
of  this  paragraph  were  true,  and  the  appellant's  demurrer 
conceded  their  truth,  then  it  was  apparent  on  the  face  of 
said  paragraph,  without  any  such  suggestion,  that  the  re- 
citals of  said  bond  were  defective,  in  this,  that  they  failed 
to  describe  correctly  the  judgment,  from  which  there  was 
an  appeal  to  this  court,  and  in  which  appeal  the  bond 
sued  upon  had  been  duly  filed  at  the  proper  time  and  in 
the  proper  court.  It  seems  to  us,  that,  as  the  averments 
of  this  paragraph  are  full,  clear  and  explicit,  in  regard  to 
the  judgment  against  both  Ham  and  McNett,  and  their 
appeal  therefrom  to  this  court,  and  the  taking,  filing  and 
approval,  by  the  clerk  of  the  proper  court,  of  the  appeal 
bond  in  suit,  in  perfecting  their  said  appeal,  and  as  the 
said  bond  was  set  out  in,  and  made  part  of,  said  para- 
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graph,  the  defective  recitals  in  said  bond  were  shown 
with  sufficient  certainty,  without  any  express  averment 
or  suggestion  thereof  in  said  first  paragraph  of  the  com- 
plaint. This  conclusion  is  strongly  supported  by  the 
cases  of  Cook  v.  The  SiaJUy  ex  rel.,  etc.,  13  Ind.  154,  and  of 
Moore  v.  Jaek&on,  85  Ind,  860,  and  of  Gaviak  v,  McKeevety 
87  Ind.  484. 

Appellant's  counsel  also  seems  to  think,  that  the  ap- 
peal bond  in  suit  is  fatally  defective,  because  it  was  not 
executed  by  said  James  G.  McNett.  In  our  opinion, 
there  is  noting  in  this  objection.  The  bond  would  cer- 
tainly have  been  been  valid  and  binding  on  the  appellant, 
if  it  had  not  been  executed  by  either  of  the  judgment 
defendants.  Thorn  v.  Savage j  1  Blackf.  51.  And  we 
think,  that  the  fact  that  the  bond  in  the  case  was  exe- 
cuted by  one,  and  not  by  both,  of  the  judgment  defend- 
ants, did^  not  affect  the  validity  of  said  bond,  nor  impair 
in  any  way  the  appellant's  liability  thereon. 

In  conclusion,  we  hold  that  the  court  below  committed 
no  error,  in  overruling  the  appellant's  demurrer  to  the 
first  paragraph  of  the  appellees'  complaint. 

2d.  Appellant's  attorney  has  failed  to  discuss,  in  argu- 
ment, the  alleged  insufiiciency  of  the  second  paragraph 
of  the  appellees'  complaint.  Indeed,  as  we  understand 
him,  he  frankly  concedes  in  this  court,  in  his  brief,  that 
the  second  alleged  error  of  the  court  below  is  not  well 
assigned.  For  the  learned  counsel  says  of  said  second 
paragraph,  that  it  is  '^  the  only  good  paragraph  "  of  the 
complaint.  He  claims,  it  is  true,  that  this  second  para- 
graph was  not  sustained  by  any  sufficient  evidence ;  but 
that  fact,  if  it  be  the  fact,  does  not  afiect  in  any  manner 
the  question  presented  by  the  second  alleged  error,  name- 
ly, the  sufficiency  of  the  facts  stated  in  said  paragraph  to 
constitute  a  cause  of  action.  There  is  nothing  in  this 
alleged  error,  and  it  is  manifest  that  appellant's  counsel 
is  of  this  opmion. 

8d.    The  third  alleged  error,  complained  of  by  appel- 
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lant,  calls  in  qaestion  the  decision  of  the  court  below,  in 
sustaining  the  appellees'  demurrer  to  the  sixth  paragraph 
of  the  answer.  We  have  already  given  a  full  statement, 
which  we  need  not  repeat,  of  the  facts  alleged  in  this 
paragraph.  The  questions  presented  for  our  considera- 
tion by  this  alleged  error,  it  seems  to  us,  may  be  fairly 
stated  thus:  What  is  the  liability  of  a  surety  in  an  ap« 
peal  bond,  such  as  the  one  in  suit?  May  such  surety 
lawfully  insist,  that  the  property  of  the  judgment  defend- 
ants shall  be  exhausted,  before  suit  is  brought  against 
him  on  such  appeal  bond?  And  if  the  judgment  plain- 
tiff fails  in  any  way  to  enforce  his  judgment  against  the 
judgment  defendants,  will  such  failure  discharge  or  re- 
lease such  surety  from  his  liability  on  such  appeal  bond  ? 
It  is  very  clear,  that  the  liabilities  of  the  obligors, 
whether  principal  or  surety,  in  such  a  bond  as  the  one 
sued  on  in  this  action,  are  limited  to  such  damages  as  the 
obligee  or  obligees  therein  may  sustain,  if  the  appellant 
or  appellants  shall  not  duly  prosecute  his  or  their  appeal, 
and  shall  not  abide  by  and  pay  the  judgment  and  costs, 
which  may  be  rendered  or  affirmed  against  him  or  them, 
on  such  appeal.  Such  are  the  terms  of  the  contract, 
which  the  law  requires  that  the  obligors,  principal  and 
surety,  in  such  a  bond  shall  execute.  2  R.  8. 1876,  p.  240, 
sec.  555.  And  however  defective  such  a  bond  may  be,  if 
it  is  shown  by  proper  suggestions  or  averments  in  what 
case  such  bond  was  filed,  section  790,  before  cited,  further 
provides,  that  ^the  principal  and  surety  shall  be  bound 
by  such  bond,  *  *  *  *  to  the  full  extent  contem- 
plated by  the  law  requiring  the  same,  and  the  sureties  to 
the  amount  specified  in  the  bond."  Sturgis  v.  BogerSj  26 
Ind.  1.  In  such  a  case,  it  seems  very  clear  to  us,  that 
the  obligees  in  the  appeal  bond  may  at  once,  and  in  the 
first  instance,  enforce  the  collection  of  their  judgment 
against  the  obligors  in  such  a  bond,  without  any  attempt 
to  collect  such  judgment  from  the  judgment  defendants. 
If  this  view  of  the  matter  is  correct,  and  we  think  it  is,  it 
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would  seem  to  follow  neceBsarily,  that  the  alleged  laches 
of  the  appellees,  in  enforcing  their  judgment  against  the 
judgment  defendants,  as  set  out  in  the  sixth  paragraph 
of  the  appellant's  answer,  would  neither  discharge  nor 
release  the  appellant  from  his  liability  on  the  bond  in 
suit*  We  hold,  therefore,  that  no  error  was  committed 
by  the  court  below,  in  sustaining  the  appellees'  demurrer 
to  the  sixth  paragraph  of  the  appellant's  answer. 

4th.  The  appellant  has  assigned,  as  his  fourth  error, 
the  decisions  of  the  court  below,  in  overruling  his  demur- 
rers to  the  second  and  third  paragraphs  of  the  appellees' 
reply.  The  record  shows,  however,  that  before  the  trial 
of  this  cause  the  appellees,  with  leave  of  the  court  belowj 
withdrew  these  paragraphs  of  their  reply.  When  these 
paragraphs  were  withdrawn,  the  decisions  of  the  court 
below  thereon  went  with  them ;  and,  therefore,  this  fourth 
alleged  error  is  not  in  the  record. 

5th.  The  fifth  and  last  alleged  error,  complained  of  by 
the  appellant  in  this  court,  is  the  overruling  by  the  court 
below  of  his  motion  for  a  new  trial.  Among  the  causes 
for  a  new  trial,  assigned  in  said  motion,  were  several 
alleged  errors  of  law,  occurring  at  the  trial  and  excepted 
to  by  the  appellant.  We  will  consider  and  decide^  as 
briefly  as  we  can,  the  several  questions  presented  by  these 
alleged  errors  of  law.  Of  course,  the  appellant  objected 
to  the  admission  in  evidence  of  the  several  orders,  and  the 
judgment  of  the  court  below,  in  the  original  suit  of  the 
appellees  against  said  Ilam  and  McNett,  and  of  the  ap- 
peal bond  in  that  case,  which  was  sued  on  in  this  action, 
upon  the  ground  of  the  apparent  variance  between  the 
orders  and  judraient  in  said  original  suit,  and  the  recitals 
in  said  appeal  TOnd.'  When  these  objections  were  sever* 
ally  overruled  by  the  court  below,  the  appellant  excepted 
to  these  decisions.  These  alleged  errors  of  law,  occurring 
at  the  trial,  present  precisely  the  same  questions  which 
were  presented  by  the  appellant's  demurrer  to  the  first 
Vol.  LVm.— 6 
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paragraph  of  the  appellees'  complaint*  We  have  already 
said  all  that  we  desire  to  say,  in  regard  to  those  questions ; 
and  it  follows  therefrom,  that,  in  our  opinion,  the  court 
helow  did  not  err,  in  the  admission  of  the  evidence  oh« 
jected  to. 

J.  B.  Julian,  Esq^  a  witness  for  the  appellees  on  the 
trial  in  the  court  below,  testified  as  follows : 

"  I  was  one  of  the  attorneys  in  the  case  of  Henry  Qreve 
and  others  r.  Jason  Ham  and  James  G.  McNett,  in  the 
court  of  common  pleas  of  Wayne  county,  for  plaintiffs ; 
and,  on  appeal  to  the  Supreme  Court  of  said  cause,  I  ^iras 
attorney  for  the  appellees  m  the  court  last  named.  I  am 
acquainted  with  the  handwriting  of  Theo.  W.  McCoy. 
He  was  acting  as  clerk  of  the  Supreme  Court  of  Indiana 
on  the  4th  day  of  August,  1869,  and  the  endorsement  on 
exhibit  ^  B,'  showing  the  filing  thereof,  is  in  his  hand- 
writing. And  I  know,  that  exhibit '  B '  was  the  record 
taken  from  the  Wayne  court  of  common  pleas,  and  used 
as  such  in  the  case  of  Henry  Oreve  and  others  t*.  Jason 
Ham  and  James  G.  McNett.  No.  8336.'^ 

And,  on  cross-examination,  Mr.  Julian  further  testified : 

^  I  found  exhibit  ^  B '  in  the  clerk's  office  of  the  Supreme 
Copxt,  and  it  was  handed  to  me  by  the  derk  thereof  on 
last  Monday." 

Elsewhere,  in  the  record,  it  appears  that  the  appellant 
objected  elaborately  and  at  length  to  each  sentence  of 
the  evidence  of  said  J.  B.  Julian,  and  that  each  of  his 
objections  was  overruled  by  the  court  below,  and  the  en- 
tire evidence  of  the  witness,  as  we  have  set  it  out,  was 
admitted.  But  the  record  wholly  fails  to  show,  that  the 
appellant  excepted  to  any  of  these  decisions,  in  regard 
to  the  admission  of  Mr.  Julian's  evidence.  ^^  It  is  firmly 
settled  that  unless  an  exception  is  taken  and  entered  up- 
on  the  record  in  the  manner  prescribed  by  statute,  at  the 
time  the  decision  is  made  in  the  court  below,  the  objec- 
iiaa  is  waived,  and  the  record  presents  nothing  for  the 
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deten&inatioQ  of  the  Bnpreme  Ckmrt."  Baskirk  Prac- 
tice, p.  289,  and  aatharities  there  cited. 

It  also  appears  from  the  record,  that  certain  writings, 
called  exhibits,  were  ottered  by  the  appellees,  and  admit- 
ted by  the  coort  below,  in  evidence,  over  the  appellant's 
objections  and  exceptions.  These  writings,  called  exhib- 
its, were  not  set  out  in  appellant's  bill  of  exceptions,  and 
are  not  in  the  record.  In  the  absence  of  these  exhibits, 
the  questions  raised  and  diseassed  by  appellant's  counsel, 
in  regard  to  their  admission  in  evidence,  are  not  properly 
presented  for  our  decision.  And  so,  also,  with  regard  to 
another  question,  which  is  discussed  very  elaborately  by 
appellant's  learned  attorney  in  this  court,  and  that  is,  that 
the  finding  of  the  court  below,  in  this  case,  was  not  sus- 
tained by  sufficient  legal  evidence.  Where,  as  in  this 
case,  it  is  apparent  on  the  face  of  the  bill  of  exceptions, 
that  it  does  not  contain  all  the  evidence  adduced  on  the 
trial,  this  court  will  not,  and  ought  not  to,  reverse  the 
judgment  of  the  court  below  on  any  question  as  to  the 
weight  or  sufficiency  of  the  evidence.  Buskirk  Practice, 
p.  149,  and  authorities  cited. 

In  conclusion,  we  hold  that  the  court  below  did  not  err, 
in  overruling  the  appellant's  motion  for  a  new  triaU 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


Tbslbr,  Anii'it,  V.  S»P80N  n  At. 

YiiLL.-^B^trm»  to  Deed  to  Ddmnhie  Edate  DevML-^A.  and  his  wife 
signed  a  deed  of  oonvejanoe  of  certain  real  estate,  and  acknowledged  its 
ezecntion  before  a  proper  officer,  to  his  son  W.  S.  and  his  children,  to 
have  and  to  hold  said  premises,  with  the  appnrtenaooes,  to  the  said  W.  8. 
dmii^  hb  nstinra^  Ufc,  and  at  his  death  to  his  chUdirett  in  fee  simple. 
On  the  same  day,  A.  executed  his  will,  in  one  daose  of  which  he  gave  to 
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W.  S.  and  his  children  "the  tract  of  land  described  in  a  deed  to  him 
made  by  me  and  mj  wife,"  giwng  the  date  of  said  deed,  being  the  same 
as  the  date  of  *said  will,  '*to  be  held  as  therein  provided."    And  by  said 
will  the  testator  gave  to  his  two  other  sons  each  ''a  tract  of  land  de- 
scribed in"  deeds  made  to  them  in  like  manner;  and  he  directed  that 
after  his  death  his  ezecntor  should  deliver  said  deeds  "to  my  children 
to  whom  said  land  is  conveyed,  it  being  my  intention  to  retain  said  deeds 
until  my  death."    And  said  deed  to  W.  8.  and  his  children  was  not  de* 
livered  by  the  grantor,  but  was  retained  by  him  till  his  death,  after 
-    which  it  was  delivered  by  the  executor  of  A.  to  said  W.  8. 
Held,  that,  without  r^ard  to  the  question  whether  there  was  a  sujfficient 
•   delivery  of  said  deed,  W.  8.  took,  under  said  will,  only  a  life-estate  in 
.   said  land,  and  he  left  at  his  death  no  estate  therein  which  could  be 
subjected  to  the  payment  of  his  debts. 

From  the  Johnson  Circuit  Court. 

T.  W.  Woolleriy  for  appellant. 

6r.  M.  Overstreet  and  A>  B.  Hunter ,  for  appellees. 

WoRDEN,  J.— This  was  a  petition  by  the  appellant, 
against  the  appellees,  for  an  order  for  the  sale  of  certain 
land  to  pay  debts  of  the  deceased. 

The  petition  alleges  that  the  deceased  was  the  owner  of 
one-third  of  the  land  described.  • 

The  defendants,  who  are  the  children  and  only  heirs  of 
"Walter  Simpson,  answered  by  general  denial,  and  a  spe- 
cial paragraph,  in  which  they  alleged  title  in  themselves  to 
the  whole  of  the  land,  not  derived  by  descent  from  their 
father.  Demurrer  by  plaintiff  to  the  special  paragraph, 
for  want  of  sufficient  facts,  overruled,  and  exception. 
Trial  by  the  court,  finding  and  judgment  for  the  defend- 
ants. The  question*  properly  raised  in  the  record  are, 
whether  the  demurrer  to  the  answer  was  properly  over- 
ruled, and  whether  the  finding  was  sustained  by  the  evi- 
dence. As  the  same  question  is  presented  by  the  plead- 
ings and  the  evidence,  we  will  proceed  directly  to  the 
latter. 

The  following  are  the  material  facts  in  the  case,  ios 
shown  by  the  evidence : 

On  July  7th,  1856,  Josiah  Simpson,  the  father  of  Wal- 
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ter  Simpson,  together  with  his  wife,  signed  and  acknowl- 
edged before  a  proper  officer  the  execution  of  a  deed  for 
the  land  in  controversy,  to  Walter  Simpson  and  his  chil- 
dren, with  the  following  habendum :  ^^  To  have  and  to  hold 
said  premises,  with  the  appurtenances,  to  the  said  Walter 
Simpson  during  his  natural  life,  and  at  his  death  to  his 
children  in  fee  simple." 

This  deed  was  not  delivered  to  the  grantees  in  the  life- 
time of  the  grantor,  but  was  retained  by  the  grantor  until 
his  death,  soon  after  which  it  was  delivered  by  his  execu- 
tor to  Walter  Simpson,  who  caused  it  to  be  recorded. 
This  deed  seems  to  have  been  lost,  and  the  record  of  it  de- 
stroyed ;  but  the  parol  evidence  sufficiently  established  its 
contents.  On  the  day  of  the  execution  of  the  deed,  save 
its  delivery,  the  said  Josiah  Simpson  executed  a  will,  the 
foq;rth  clause  of  which,  the  only  part  necessary  to  be  here 
considered,  is  as  follows : 

<^  Fourth.  I  give  and  bequeath  to  my  son  Jesse  Simpson 
the  tract  of  land  described  in  a  deed  executed  by  me  and 
my  wife  to  him,  dated  June  80th,  1855 ;  and  to  my  son 
David  Simpson,  I  give  and  bequeath  the  land  described  in 
a  deed  to  him,  executed  by  me  and  my  wife  June  30th, 
1855 ;  and  to  my  son  Walter  Simpson  and  his  children^  I 
give  and  bequeaJth  the  tract  of  land  descried  in  a  deed  to  him 
made  by  me  and  my  wife  July  Ith^  1856,  to  be  hdd  as 
therein  provided;  and  it  is  my  will,  and  I  hereby  direct  my 
executor  after  my  death,  to  deliver  said  deeds  to  my  said 
children,  to  whom  the  said  land  is  conveyed,  it  being  my 
intention  to  retain  said  deeds  until  my  death." 

Josiah  Simpson  died  in  1856,  and  his  will  was  after- 
ward duly  proved. 

The  deed  which  was  shown  to  have  been  executed  by 
Josiah  Simpson  to  his  son  Walter  and  his  children,  save 
its  delivery,  was,  as  we  think,  sufficiently  identified  as  the 
one  to  which  the  testator  had  reference  in  his  will,  it  not 
appearing  that  the  testator  executed  any  other  to  him,  of 
that  or  any  other  date. 
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If  the  delivery  of  the  deed  by  the  executor,  in  pnrsa* 
ance  of  the  terms  of  the  will,  was  a  sufficient  delivery  to 
give  effect  to  it  as  a  deed,  then  the  case  need  be  pursued 
no  farther,  for  the  deed  only  gave  Walter  Simpson  a  life- 
estate  in  the  premises ;  and,  of  course,  he  left  at  his  death, 
no  interest  therein  that  could  be  subjected  to  the  payment 
of  his  debts. 

From  the  view  which  we  take  of  another  question  in  the 
cause,  we  think  it  unnecessary  to  express  any  opinion  on  the 
subject  of  the  delivery  of  the  deed.  We  may  observe,  how- 
ever, that  the  case  of  Bunn  v«  Winihrop,  1  Johns.  Ch.  329, 
goes  far  in  upholding  deeds  of  voluntary  settlement,  though 
never  delivered  by  the  grantor,  but  retained  by  him  un- 
til his  death.  We  cite  the  following  other  cases  as  having 
some  bearing  on  the  point :  Stilwdl  v.Hvhbardy  20  Wend. 
44 ;  Gooddl  v. Pierce,  2  Hill,  659 ;  Tooley  Y.DMU,  2  Hill,  ^41; 
Foster  v.  Mansjieldj  8  Met.  412 ;  Hatch  v.  Hatchj  9  Mass, 
807.  Deeds  never  delivered,  but  retained  by  the  grantor 
until  his  death,  have  sometimes  been  upheld  as  testamen- 
tary in  their  operation.  See  note  to  case  last  above  cited. 
It  would  seem,  however,  that  in  such  case  the  deed  should 
be  executed  with  the  formality  required  for  the  execution 
of  wills. 

We  come  to  another  point :  What  interest  did  Walter 
Simpson  take  under  the  will  ?  We  think  it  clear  that  he 
took  such  interest,  and  only  such,  as  he  would  have  taken 
under  the  deed  had  it  been  properly  delivered.  The  will, 
as  we  have  seen,  devises  to  Walter  Simpson  and  his  chil- 
dren the  land  described  in  the  deed,  ^<  to  be  held  as  there- 
in provided." 

It  is  claimed  by  counsel  for  the  appellant,  that,  as  the 
will  gives  the  land  to  Walter  Simpson  and  his  children, 
they  take  as  tenants  in  common,  each  one-third  of  the 
land  in  fee,  there  being  but  two  children,  and  that  the 
deed  cannot  be  looked  to  in  order  to  ascertain  how  the 
devisees  were  to  hold.  It  is  conceded  by  counsel  for  the 
appellant,  that  the  deed  may  be  looked  to.  for  the  purpose 
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of  ascertaining  the  subject-matter  of  the  devise — ^theland; 
but  it  is  clfumed  that  it  cannot  be  for  the  purpose  of  de- 
termining the  interest  deyised,  the  deed  specifying  a  dif- 
ferent  interest  from  that  implied  by  the  terms  of  the  will, 
when  c6nsidered  by  itself,  unconnected  with  the  deed. 
The  counsel  ask,  ^^  What  words  are  we  to  incorporate  into  the 
will  ?"  We  think  this  question  may  be  answered  by  say- 
ing that  at  least  all  parts  of  the  deed  to  which  reference  is 
made  in  the  will,  if  not  the  whole  deed,  must  be  regarded 
as  incorporated  in  the  will.  As  was  said  in  the  case  of 
Tonnele  v.  Hall,  4  K  Y.  140, 144,  '<  The  contents  of  the 
paper  so  feir  as  referred  to  in  the  instrument  executed,  be- 
come constructively  a  part  of  the  latter,  and  in  that  re- 
spect they  make  together  one  instrument." 

The  will  refers  to  the  deed,  for  the  purpose  of  ascer- 
taining the  land  devised,  and  also  for  the  purpose  of  de- 
termining how  the  devisees  shall  hold  it.  If  the  will 
might  refer  to  the  deed  for  the  one  purpose,  we  are  unable 
to  see  why  it  might  not  for  the  other. 

That  the  will  might  refer  to  the  deed  so  as  to  make  the 
latter  a  part  of  the  former  instrument,  we  think,  is  estab- 
lished by  the  authorities. 

Thus,  Mr.  Redfield  says :  "Any  paper  may  be  so  refer- 
red to  as  to  become  a  part  of  the  will,  and  make  it  neces- 
sary to  refer  to  the  paper,  in  order  to  ascertain  the  real  in- 
tention of  the  testator  in  the  disposition  of  his  estate."  1 
Redfield  Wills,  p.  261,  sec.  14*  See  Tonnele  v.  HaU,  supra ; 
Jackson  v*  Babcocky  12  Johns.  389 ;  Loving  v.  Sumner ,  23 
Pick.  98.  We  are  referred  by  counsel  for  the  appellant, 
to  the  case  of  Thonvpson  f .  Quimbyy  2  Brad.  449,  which 
seems  to  decide  the  proposition,  that  reference  in  a  will  to 
another  document  can  be  made  only  for  the  purpose  of 
description.  Thus,  the  Surrogate  says,  p.  458 :  "Refer- 
ence may  be  made  in  a  will  to  another  document,  for  pur- 
poses of  description,  but  there  can  be  no  valid  testamenta- 
ry dispositions  unless  contained  in  the  will ;  and  the  tes- 
tator cannot  in  his  will  reserve  the  power  of  giving,  or 
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declare  that  he  does  give,  by  an  instrument  not  formally 
executed  according  to  the  provisions  of  the  statute." 
Judge  Redfield,  in  his  work  on  Wills,  vol.  1,  pp.  265-6,  note 
38,  evidently  disapproves  of  the  case  in  Bradford,  and  sug« 
gests  that  it  is  in  conflict  with  Tonnele  v.  HaUj  supra. 

As  before  stated,  we  see  no  satisfactory  reason  why  the 
will  might  not  refer  to  the  deed,  for  the  purpose  of  de- 
termining the  kind  and  quantity  of  estate  to  be  taken  by 
the  devisees,  as  well  as  for  ascertaining  the  land  devised. 

And,  reading  the  habendum  of  the  deed  in  connection 
with  the  will,  and  as  a  part  thereof,  as  we  must,  since  the 
will  refers  to  the  deed  to  determine  how  the  devisees 
are  to  hold,  it  is  clear  that  Walter  Simpson  took  the  whole 
premises  for  life,  and  only  for  life.  He  left,  therefore,  at 
his  death,  no  estate  in  the  premises  which  could  be  sub- 
jected to  the  payment  of  hia  debts. 

The  judgment  below  is  affirmed,  with  costs,  to  be  levied 
of  the  goods  and  chattels  of  the  intestate. 


McKiKSET  V.  Bowman. 

BrrcHEB  AND  DRAXXfB.—AeU  of  1B67  and  1875.— iZepeo/  (^  SuUiUc—SuUiUeB 
Cbfuemed.— The  act  of  March  9th,  1S75, 1  B.  &  1876,  p.  428,  to  enable 
the  owners  of  wet  lands  to  drain  the  same,  etc.,  does  not  repeal,  but,  by 
its  own  terms,  is  in  addition  to,  the  act  of  March  11th,  1867, 3  Ind.  Stat., 
p.  228,  on  the  same  subject ;  but,  wherever  the  provisions  of  such  acta 
oonflict  with  each  other,  those  of  the  former  must  control. 

SiJHE. — PetUian. — ^The  petition  for  the  construction  of  a  drain  pursuant  to 
either  of  such  acts  must  allege,  and  the  proof  .thereunder  show,  that 
such  drain  will  be  conducive  to  the  public  health,  convenience  or  wel- 
fare, or  of  public  benefit  or  utility. 

Samb. — Evidenee, — Report  of  Appraiaen. — ^The  report  of  the  appraisers  of 
a  proposed  drain  is,  on  appeal  to  the  circuit  court,  one  of  the  papers 
in  the  case,  is  not  proper  evidence  to  sustain  itself,  and  raises  no  prima 
fade  presumption  of  the  correctness  of  the  action  of  such  appraisers. 
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Same. — iVoefioe.'-^uch  proceedingi  on  appeal  to  the  circttit  ooort,  stands  for 
trial  de  novo. 

SuTBEME  CouBT. — Bill  </  JSvoepCiofu. — A  bill  of  exceptions,  purporting  to 
contain  the  evidence  given  on  the  trial  of  a  cause  appealed  to  the  Su* 
preme  Court,  should  affirmatively  show  that  it  contains  all  the  evidence. 

.   From  the  Clinton  Circuit  Court. 

J.  Claybaagh  and Campbell^  for  appellant. 

Morrison  ^  Morrison  and  J.  N.  Sims,  for  appellee. 

BiBDUB,  C.  J.' — Petition  by  the  appellee,  to  the  board  of 
commissioners  of  Clinton  county,  filed  at  their  special 
term,  March,  1875,  to  establish  a  drain.  From  the  date 
when  the  proceedings  were  commenced,  they  must  have 
been  based  upon  the  act  of  March  11th,  1867,  3  Ind.  Stat., 
p.  228.  By  the  act  of  March  9th,  1875, 1 B.  S.  1876,  p.  428, 
the  whole  sul]ject  was  reenacted.  The  later  act,  how- 
ever, does  not  repeal  the  former,  but  enacts,  that  ^'  The 
provisions  of  this  act  shall  not  be  so  construed  as  to  re- 
peal any  law  of  this  State  now  in  force  to  encourage  the 
construction  of  levees,  dikes  and  drains,  and  to  enable  the 
owners  of  wet  lands  to  drain  and  redrain  [reclaim  ?]  the 
same,  but  such  shall  be  in  addition  thereto."  It  is  plain, 
therefore,  that  the  two  acts  must  be  construed  together. 
Wherein  they  conflict,  the  latter  act  must  prevail,  and  by 
the  latter  act  such  a  proceeding  can  not  be  maintained, 
unless  the  petition  and  proof  show  that  such  a  ditch  or 
drain  will  be  "  conducive  to  the  public  health,  conveni- 
ence or  welfare,  or  when  the  same  will  be  of  public  bene- 
fit or  utility." 

In  pursuance  of  the  petition,  the  board  appointed  three 
appraisers  to  make  the  assessments  of  benefits  and  dam- 
ages connected  with  the  drain.  Two  of  the  appraisers 
made  report  of  their  assessments,  from  which  the  appel- 
lant appealed  to  the  circuit  court,  wherein  a  trial  by  j  ury 
was  had,  and  the  assessments  affirmed.  A  motion  for  a 
new  trial  was  made  and  ten  causes  filed  in  its  support. 
The  motion  was  overruled,  exception  reserved,  and  appeal 
taken  to  this  court. 
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There  are  two  bills  of  exceptions  in  the  record.  One 
properly .  presents  several  questions  of  law  arising  upon 
evidence  admitted  and  rejected,  and  upon  instructions 
given  and  refused.  The  other  bill  of  exceptions  attempts 
to  present  questions  of  fact;  but,  as  it  does  not  show  that  it 
contains  all  the  evidence,  it  is  therefore  not  properly  in 
the  record. 

At  the  trial,  the  appellee  offered  to  the  jury  the  report 
of  the  appraisers,  and  the  assessments  they  had  made,  as 
evidence  in  their  own  support;  and  the  court,  over  the 
exceptions  of  the  appellant,  allowed  them  to  go.  This 
ruling  was  erroneous.  The  appeal  opened  the  case  for  a 
trial  de  novo.  The  report  of  the  appraisers  was  one  of 
the  papers  in  the  case  upon  which  the  trial  was  founded ; 
it  was  not  an  instrument  of  evidence  in  its  own  support 
Kellogg  v.  Price,  42  Ind.  860 ;  Bate  v.  Sheets,  60  Ind.  829 ; 
Baker  v.  The  Arctic  Ditchers,  54  Ind.  810. 

At  the  request  of  the  appellee,  and  over  the  objections 
and  exceptions  of  the  appellant,  the  court  instructed  the 
jury  as  follows: 

"  2.  In  order  to  set  aside  the  report  of  the  appraisers, 
there  must  be  something  more  than  the  opinions  of  wit- 
nesses against  the  judgment  of  the  appraisers  as  expressed 
in  their  report  of  assessment.  There  must  be  some? 
thing  like  demonstration,  that  the  appraisers  have  fallen 
into  error." 

And  the  court,  upon  its  own  motion,  gave  the  following 
instruction  to  the  jury,  to  which  the  appellant  objected 
and  excepted : 

^^5.  The  papers  introduced  in  evidence  in  this  case 
make  a  prima  fade  case  for  the  appellee,  and  would  enti- 
tle him  to  the  same  assessment  as  that  made  by  the  ap- 
praisers, were  that  all  the  evidence  given  in  the  case. 
This  prima  facie  case  may,  however,  be  rebutted  by  evi- 
dence, and  if  the  evidence  in  the  case  prove  that  assess- 
ment to  be  wrong,  you  should  rectify  it  by  your  finding." 

These  instructions   are  erroneous.    The    assessments 
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can  not  be  held  as  prima  faeiey  when  appealed  from. 
They  are  ex  parte.  The  persons  assessed  knew  nothing 
of  the  proceedinf^.  It  would  be  a  very  unwise  and  un- 
safe doctrine  to  hold  that  a  man's  land  may  be  assessed 
at  a  time  when  he  can  not  contest  the  proceedings,  and 
then,  after  he  appeals,  make  him  disprove  the  assessment, 
or  bear  the  burden. 

For  these  errors,  the  judgment  is  reversed,  with  costs, 
and  the  cause  remanded  for  further  proceedings* 


MiLLBR  V.  Wade. 

LiquoR  Law. — AppUeaHon  for  lAeetue* — Bemotuirameej-^Whert  lUed, — Ji 
remonstranoe  against  the  granting  of  a  petition  for  a  license  to  seU  in- 
tozieating  liquors  must  be  filed  before  the  board  of  commissioners  where 
sach  petition  is  pending. 

Same. — Appecd  (o  Circuit  OouH, — BtrHa, — Nmo  EemauabwU. — BraetUer-^Oa 
appeal  to  the  circuit  coart  from  the  action  of  a  board  of  commissioners 
on  a  petition  for  snch  license,  that  court  has  no  power,  on  the  withdraw- 
al of  a  remonstrance  made  before  such  board,  to  allow  a  new  party 
to  appear  and  file  a  remonstrance. 

Saxk. —  VerdicL — InUrroffotoriea  to  Jury, — Quoi^ioatuma  qf  itppKootnl.— Om« 
dugion  nf  Law, — On  the  trial,  in  the  circuit  court,  of  an  application  for 
license  to  sell  intoxicating  liquors,  made  under  the  act  of  March  ITth, 
1875, 1 B.  8. 1876,  p.  869,  the  jury  trying  the  cause  returned,  with  their  gen- 
eral Terdict  refusing  such  license,  answers  to  interrogatories  propounded 
to  them,  finding  the  applicant  to  be  a  sober  and  moral  man,  and  that  he 
was,  at  the  time  of  giying  notice  di  his  application,  a  temperate,  moral 
man,  of  the  age  of  twenty-one  years,  and  a  resident  of  the  township, 
county  and  State  where  he  had  made  his  application.  They  also  found 
that  he  Was  not  '^  a  fit  man  to  sell  intoxicating  liquors,"  etc. 

HMj  that  the  applicant  was  entitled  to  a  license  on  the  answers  to  inter* 
rogatories,  notwithstanding  the  general  verdict. 

HMj  also,  that  the  finding,  that  the  applicant  was  unfit  to  be  trusted  with 
the  sale  of  intoxicating  liquors,  was,  m  Tiew  of  the  other  findings,  a  mere 
oonclusion  of  law. 
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From  the  LaGrange  Circuit  Court, 
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A  Ellison  and  T.  E.  Ellison^  for  appellant. 
C.  U.  WacUj  for  appellee. 

BiDDLB,  C.  J. — ^Petition  by  Solomon  C.  Miller,  to  the 
board  of  commissioners  of  LaGrauge  county,  to  obtain 
license  to  sell  intoxicating  liquors,  under  sections  3  and  4 
of  the  act  of  March  17th,  1875, 1  R.  S.  1876,  p.  869. 

A  remonstrance  was  filed  against  the  petition,  the  cause 
heard,  and  the  license  denied.  Miller  appealed  to  the  cir- 
cuit court.  During  the  proceedings  in  the  circuit  court, 
the  remonstrants  withdrew  their  names  from  the  case,  from 
time  to  time,  until "  there  was  no  remonstrant  left  in 
said  cause."  / 

At  this  point,  Cyrus  U.  Wade,  who  had  not  before  been 
a  remonstrant,  filed  his  remonstrance  against  the  petition, 
which  the  court  allowed  him  to  do,  over  the  objections 
and  exceptions  of  the  appellant.  A  trial  by  jury  was  had, 
and  the  following  verdict  returned : 

"We,  the  jury,  find  for  the  remonstrant,  and  that  the 
applicant  is  not  entitled  to  said  license." 

With  the  general  verdict,  the  jury  also  returned  certain 
special  interrogatories,  and  answers  to  them,  as  follows : 

"1.   Was,  and  is,  said  Miller,  a  sober  and  moral  man  ? 

"Answer.    Yes. 

"2.  Was  said  Miller,  at  the  time  of  giving  notice 
and  the  filing  of  the  petition  in  this  case,  and  now,  a  male 
inhabitant  of  the  town  of  LaGrange,  county  of  LaGrange, 
and  State  of  Indiana,  over  twenty-one  years  of  age,  and  a 
moral  and  temperate  man? 

"Answer.    Yes. 

"  8.  Is  said  Miller  a  fit  man  to  sell  intoxicating  liq- 
uors in  less  quantity  than  a  quart,  to  be  drunk  on  the 
premises?  . 

"  Answer.    No. " 

The  appellant  moved  the  court  to  render  judgment  in 
hts  favor,  upon  the  special  interrogatories  and  the  answers 
thereto,  and  grant  him  a  license  as  prayed.  This  motion 
was  overruled,  exception  reserved,  and  the  license  denied. 
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Appeal. 

Assignments  of  error  are  properly  made,  presenting 
the  questions  reserved  in  the  record. 

We  think  the  court  erred  in  permitting  the  appellee  to 
become  a  party,  as  a  remonstrant,  after  the  case  was  ap- 
pealed to  the  circuit  court,  and  while  pending  therein. 
The  act  does  not  contemplate  any  such  practice ;  indeed, 
there  is  no  law  to  authorize  it.  The  remonstrance  nmst 
be  filed  before  the  board  of  commissioners. 

m 

But  the  appellant  insists  mainly  upon  his  right  to  the 
license,  as  petitioned  and  prayed  for,  under  the  special  in- 
terrogatories and  answers ;  and  we  think  he  was  entitled 
to  it.  The  first  and  second  interrogatories,  with  their  an- 
swers, find  all  the  facts  afiirmatively,  which  are  necessary, 
as  to  the  character  of  the  applicant,  to  entitle  him  to  a  li- 
cense under  the  law,  and  they  must  control  the  general 
verdict. 

The  third  interrogatory  and  its  answer  find  no  fact,  but 
merely  a  conclusion  without  facts — indeed,  contrary  to  the 
facts — and  when  the  facts  are  found  from  which  the  law 
draws  a  difierent  conclusion  from  that  of  the  jury,  the  law 
must  prevail.  The  jury  in  civil  cases  are  judges  of  the 
facts,  and  not  of  the  law  arising  from  them.  Any  other 
rule  would  give  the  jury  legislative  power,  and  allow 
them  to  override  the  law,  in  obedience  to  the  temporary 
sentiment  of  some  particular  locality,  and  disregard  set- 
tled rights.  The  law  is  general ;  it  comes  up  to  the  stand- 
ard of  the  average  honest,  moral,  just  man.  It  governs 
all,  upon  principles  which  are  just  to  all,  but  favors  none. 
It  does  not  attempt  to  accommodate  itself  to  angels,  and 
yet  protects  even  brutes.  It  will  not  bend  to  fulfil  the 
zealous  hopes  of  a  "  temperance  crusade,"  nor  to  gratify 
the  ardent  wishes  of  an  anti-temperance  saturnalia;  but 
it  does  equal  and  exact  justice  to  all,  according  to  the  same 
standard. 

We  have  thought  these  remarks  necessary,  on  account 
of  the  unwarrantable  paper  filed  by  the  appellee  as  a  re- 
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monstrance,  and  the  extraordinary  facts  surrounding  the 
case,  as  shown  by  the  record. 

Other  questions  made  need  not  be  decided. 

From  the  record,  it  appears  that  the  appellant  had  com- 
plied with  the  statute,  that  he  was  an  inhabitant  of  the 
place,  over  the  age  of  twenty-one  years,  not  unfit  on  ac- 
count of  immorality,  and  not  in  the  habit  of  becommg  in- 
toxicated. 

There  was  no  unfitness,  in  this  case,  alleged  against  the 
applicant,  but  what  is  negatived  by  the  verdict,  and  we 
think  he  is  entitled  to  his  license. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded  with  instructions  to  sustain  the 
appellant's  motion  for  judgment  in  his  favor,  and  to  grant 
him  license  according  to  law. 


Matbs  v.  Goldsmith  et  al. 

PLKAX>nro«-— Gmipfcu)i<.*~An  averment  in  the  complaint  in  an  action  on 
an  account,  that  the  defendant  **  is  indebted/'  etc.,  in  a  certain  sum,  is 
equivalent  to  an  averment  that  such  amount  is  due  and  unpaid. 

Venue,  Change  of. — JusUee  of  tht  BBoee, — Where  a  change  of  venue  is 
taken  in  a  cause  from  one  justice  of  the  peace  to  another,  of  the  same 
township,  the  latter  may,  in  certain  cases,  on  a  change  being  taken  from 
him,  send  the  cause  to  a  justice  of  the  peace  of  another  township. 

Same. — Appearance, — Juriadiction, — ^Where  a  party  to  such  action  procures 
two  or  more  changes  of  venue,  he  can  not,  after  voluntarily  appearing 
to  such  action,  be  heard  to  complain  that  one  of  such  changes  was  im« 
properly  taken. 

Same. — Supreme  Court — Record, — iVencmpKon. — ^Where,  in  such  case,  on 
appeal  to  the  Supreme  Court,  the  record  does  not  disclose  the  ground 
upon  which  a  change  of  venue  was  asked  and  granted,  it  will  be  pre* 
Bumed  that  the  facts  were  snch  as  to  anthoriae  such  change. 

Prom  the  Knox  Circuit  Court. 

J7.  S.  CatUhorn  and  J.  M.  Bcyle^  for  appellant. 
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TT.  H.  De  Wolf  find  SL  N.  Chambers^  for  af^pellees. 

WoBDBN,  J. — ^Action  by  the  appellees  ftgainst  the  appel- 
lant,  on  an  accoant,  before  a  justice  of  the  peace.  Ap- 
peal to  circuit  court,  where  there  was  a  trial  by  the  court, 
resulting  in  a  finding  and  judgment  for  the  plaintifis. 

The  action  was  commenced  before  Justice  Coflinan,  of 
Yincennes  township,  and  the  complaint,  after  entitling 
the  cause,  was  as  follows : 

**  Samuel  Goldsmith  and  Abraham  fTewburgh,  plain- 
tiffs, complain  of  John  L.  Mayes,  defendant,  and  say,  de- 
fendant is  indebted  to  them  in  the  sum  of  one  hundred 
and  twenty  dollars  and  fifty  cents,  on  an  account  of  goods, 
wares  and  merchandise  sold  and  delivered  by  the  plain- 
tifls,  partners  under  the  name  and  style  of  Goldsmith  k 
Newburgh,  bill  of  particulars  of  which  is  herewith  filed 
and  made  a  part  hereof,  marked  ^  Exhibit  A/  Wherefore 
plaintifis  ask  judgment  for  one  hundred  and  fifty  dol- 
lars." 

A  bill  of  particulars  accompanied  the  complaint. 

On  application  of  the  defendant,  the  venue  was  changed, 
and  the  cause  sent  for  trial  before  Justice  Somes,  of  the 
same  township.  The  parties  appeared  before  Esquire 
Somes,  and  the  defendant  filed  a  demurrer  to  the  com- 
plaint for  want  of  sufiicient  facts,  but  it  was  overruled. 

Again,  on  the  application  of  the  defendant,  but  upon 
what  ground  does  not  appear,  the  venue  was  changed,  and 
the  cause  was  sent  for  trial  before  Justice  Humphreys,  of 
Johnson  township,  in  the  same  county.  The  record  of 
Esquire  Somes  is  silent  as  to  the  cause  of  sending  the  case 
out  of  his  township  for  trial. 

The  parties  appeared  before  Esquire  Humphreys,  and 
it  seems  that  the  defendant  refiled  a  demurrer  to  the 
complaint  for  want  of  sufiicient  facts,  but  it  was  again 
overruled.  The  defendant  applied  for  a  continuance,  and 
by  agreement  the  cause  was  continued  until  August  9th, 
1875,  at  which  time  the  parties  again  appeared,  and  by 
agreement  the  cause  was  again  continued  until  the  28d 
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of  the  same  jnonth,  at  which  time  the  parties  again  ap- 
peared, and  the  defendant  filed  an  answer  of  general 
denial,  and  a  second  paragraph,  as  follows : 

"And,  for  further  answer  herein,  the  said  defendant  says, 
that  this  court  has  not  legal  jurisdiction  to  hear  and  de- 
termine this  cause,  for  that,  whereas  this  cause  was  orig- 
inally instituted  before  one  Joseph  H.  Coffman,  a  justice 
of  the  peace  of  Vincennes  township,  in  said  county,  and 
a  change  of  venue  herein  was  taken  from  him,  owing  to 
his  bias  and  prejudice,  and  the  cause  was  sent  for  trial  be- 
fore Henry  V.  Somes,  another  justice  of  the  peace  of  said 
township,  and  the  venue  herein  again  changed  from  said 
Somes,  owing  to  his  bias  and  prejudice,  and  the  cause,  by 
said  Somes,  sent,  without  authority  of  law,  without  said 
township,  before  Uriah  Humphreys,  a  justice  of  the  peace 
of  Johnson  township,  without  his  transcript  showing  the 
necessity  for  changing  the  venue  from  Vincennes  town- 
ship, where  the  defendant  resides,  and  where  the  action 
was  originally  brought,  when  in  truth  and  in  fact  there 
was  another  justice  in  said  township  of  Vincennes,  as 
well  as  the  mayor  of  the  city  of  Vincennes,  who  had 
jurisdiction  and  authority  to  hear  and  determine  this 
cause.    Wherefore,"  etc 

This  paragraph  was  duly  verified,  but  a  demurrer  to  it 
for  want  of  facts  was  sustained  by  the  justice. 

On  trial  before  the  justice,  there  was  judgment  for  the 
plaintiffi.  On  the  appeal  of  the  cause  to  the  circuit  court, 
the  defendant  again  filed  a  demurrer  to  the  complaint  for 
want  of  sufficient  facts,  but  it  was  overruled,  and  excep- 
tion taken.  We  think  there  was  no  error  in  this  rulings 
It  is  objected  to  the  complaint  that  it  does  not  appear 
therefrom  that  the  amount  daimed  was  due,  that  is,  that 
the  demand  was  a  matured  one.  The  language  of  the 
complaint  is,  that  the  defendant  "  is  indebted,"  etc.  We 
think  this  implies  a  present  indebtedness ;  in  other  words, 
that  the  claim  was  mature. 

The  defendant  then  moved  to  dismiss  the  action  foe 
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want  of  juriBdictioQ  in  the  jaslice  from  whom  tho  appeal 
was  taken,  but  this  motion  was  overmled,  and  the  defend- 
ant excepted.  In  this  also,  we  think  the  court  commit- 
ted no  error.  The  defendant  cannot  be  heard  to  com- 
plain that  he  himself  procured  two  changes  of  venue. 
The  statute  permitted  Justice  Somes,  on  a  change  of 
venue  being  taken  from  him,  to  send  the  case  out  of  his 
township  in  ceitain  cases.  2  B.  S.  1876,  pp.  611,  612, 
sees.  27,  28.  As  before  stated,  the  transcript  of  Esquire 
Somes  does  not  show  the  ground  upon  which  the  change 
was  taken  from  him,  or  that  upon  which  he  sent  the  case 
out  of  his  township,  to  Esquire  Humphreys ;  and  we  may 
presume,  in  the  absence  of  any  thing  appearing  to  the 
contrary,  that  the  facts  were  such  as  authorized  the  jus- 
tice to  send  the  case  out  of  the  township.  Besides  this, 
the  defendant  fully  recognized  the  jurisdiction  of  Esquire 
Humphreys  over  his  person,  by  appearing  before  him  to 
the  action,  demurring  to  the  complaint,  and  obtaining  a 
continuance  of  the  cause,  before  making  any  question  as 
to  the  jurisdiction  of  the  justice.  The  justice  had  juris- 
diction of  the  subject-matter,  an  indebtedness  on  account, 
and  the  appearance  by  the  defendant  to  the  action  and 
taking  steps  in  defence,  without  objection,  were  a  consent 
to  his  jurisdiction  over  the  person  of  the  defendant,  even 
if  it  had  not  been  otherwise  acquired.  After  this,  the 
defendant  cannot  be  heard  to  say  that  the  justice  had  no 
jurisdiction  over  his  person.  Nesbit  y.  Longy  87  Ind.  800, 
and  cases  there  cited ;  Shirts  v.  Irons^  47  Ind.  445. 

The  plaintiffs,  in  the  circuit  court,  refiled  their  de- 
murrer to  the  second  paragraph  of  answer,  above  set  out, 
and  it  was  sustained,  and  the  defendant  excepted. 

In  this  ruling  there  was  no  error.  The  record  shows, 
that,  before  filing  the  paragraph,  the  defendant  had  ap^ 
peared  to  the  action  and  submitted  to  the  jurisdiction  of 
the  justice,  and  he  could  not  afterward  controvert  it. 
Nesbit  V.  Long^  supra ;  CoUins  v.  Nichols^  7  IifS.  407. 
Vol.  LVm.— 7 
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What  we  have  said  disposes  of  all  the  questions  arising 
in  the  record. 

The  judgment  below  is  affirmed,  with  costs  and  ten  per 
cent,  damages. 


The  Statb  v.  Timmoks  et  al. 

CannsAJL  Law. — Fcdse  Breteneea, — IndidmenL — ^An  indictment  for  obtain- 
ing goods  under  false  pretences  alleged,  that  the  defendant  had  induced 
the  party  defrauded  to  exchange  a  certain  valuable  chattel  for  a  prom- 
iBsorj  note,  executed  to  the  defendant  by  a  person  whom  the  defendant 
falsely  represented  to  the  party  defrauded,  to  be  good  for  his  contracts, 
the  owner  of  a  certain  chattel  of  a  specified  value,  and  the  owner  of 
valuable  real  estate,  all  of  which  representations  were  false. 

Hddj  on  motion  to  quash,  that  such  representations  were  concerning  material 
matters,  and  such  as  might  tend  to  induce  such  party  to  part  with  such 
chattel. 

From  the  Montgomery  Circuit  Court. 

U.  C.  Snyder  and  C.  A.  Buskirk^  Attorney  General,  for 
the  State. 

NiBLAOK,  J. — The  appellees  were  indicted  in  the  court 
below,  for  obtaining  property  under  false  pretences. 

On  their  motion,  the  indictment  was  quashed,  and  the 
State  has  appealed  to  this  Court. 

The  indictment  charges,  ^^  that  one  John  B.  Timmons 
and  one  John  W.  Patrick,  late,"  etc.,  "  on  the  21st  day  of 
July,  A.  D.  1876,  at,''  etc.,  ^'  did  then  and  there,  with  intent 
to  defraud  one  Bazil  Tracy,  feloniously  and  designedly 
represent  and  pretend  to  the  said  Bazil  Tracy,  that  said 
John  B.  Timmons  was  the  owner  of  a  certain  promissory 
note,  executed  to  the  said  John  B.  Timmons  by  one  Jack- 
son Kewkirk,  which  said  note  is  in  the  words  and  figures 
fallowing,  to  wit : 

" « $200.00.        Crawfordsvillb,  Ind.,  May  22d,  1876. 

^  <  Seven  months  after  date,  I  promise  to  pay  to  the  order 
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of  John  B.  Timmona  two  hundred  dollars^  value  received, 
without  any  relief  from  valuation  and  appraisement  laws 
of  the  State  of  Indiana,  with  interest  at  ten  per  cent,  per 
annum  from  date  until  paid,  and  the  reasonable  fee  for 
plaintiff's  attorney.  Jackson  Nswkirk.' 

^*  That  the  said  John  B.  Timmons  and  said  Jolin  W.  Pat- 
rick did  then  and  there  propose  and  offer  to  trade  said 
note  to  s^d  Bazil  Tracy,  for  a  certain  brown  mare  which 
he,  the  said  Bazil  Tracy,  owned,  and  which  said  mare  the 
sidd  Bazil  Tracy  then  and  there  offered  to  sell  to  the  said 
John  B.  Timmons  and  the  said  John  W.  Patrick,  for  one 
hundred  and  twenty-five  dollars,  upon  the  condition  that 
the  said  Bazil  Tracy  would,  when  said  note  should  be  by 
him,  the  said  Bazil  Tracy,  collected,  pay  to  the  said  John 
B.  Timmons  seventy-five  dollars  out  of  said  note. 

<<That  the  said  John  B.  Timmons  and  the  said  John  W. 
Patrick  did  then  and  there,  in  order  to  induce  said  Ba- 
sil Tracy  to  make  said  trade,  feloniously,  designedly  and 
with  the  intent  to  defraud  said  Bazil  Tracy,  falsely  pre- 
tend to  the  said  Bazil  Tracy,  that  said  note  was  a  good 
cash  note ;  that  the  said  Jackson  Newkirk  was  good  for 
his  contracts;  that  said  note  was  drawn  up  by  Mike 
White,  a  lawyer  of  Crawfordsville,  Montgomery  county, 
Indiana ;  that  said  Jackson  Newkirk  was  then  and  there 
the  owner  of  a  horse  of  the  value  of  three  hundred  dollars, 
which  he,  the  said  Jackson  Kewkirk,  had  at  his  house  in 
Montgomery  county,  Indiana ;  that  the  said  Jackson  New- 
kirk would  have  taken  up  and  paid  said  note,  but  that  he, 
the  said  Jackson  Newkirk,  wanted  one  hundred  dollars 
boot  money  between  said  horse  and  said  note,  apd  that 
the  said  John  B.  Timmons  did  not  have  the  money  where- 
with to  pay  said  boot  money,  and  that  the  said  Jackson 
Newkirk  was  the  owner  of  two  good  farms  in  Montgom- 
ery county,  Indiana ;  that  one  of  said  farms  v^as  situated 
near  Shannondale,  and  the  other  near  Crawfordsville. 

^^That,  by  means  of  which  said  false  pretences,  the  said 
John  B.  Timmons  and  John  W.  Patrick  did  ^en  and 
I 
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there  indace  said  Bazil  Tracy  to  make  said  trade,  and  did 
then  and  there  feloniously ,  by  means  of  said  false  pretences, 
he,  the  said  Bazil  Tracy,  relying  on  the  same  and  believ« 
ing  them  to  be  true,  obtain  from  him,  the  said  Bazil  Tra- 
cy, his  said  brown  mare,  which  said  brown  mare  was  then 
and  there  of  the  value  of  one  hundred  and  twenty-five  dol- 
lars, with  intent  then  and  there  and  thereby  him,  the  said 
Bazil  Tracy,  feloniously  and  designedly  to  cheat  and  de- 
fraud. 

^^Whereas,  in  truth  and  in  fact,  said  note  was  not  then 
and  there  a  good  cash  note ;  the  said  Jackson  Newkirk 
was  not  then  and  there  good  for  his  contracts ;  said  note 
was  not  then  and  there  drawn  up  by  Mike  White,  a  law- 
yer of  Crawfordsville,  Montgomery  county,  Indiana ;  said 
Jackson  Newkirk  was  not  then  and  there  the  owner  of  a 
horse  of  the  value  of  three  hundred  dollars,  which  he,  the 
said  Jackson  Newkirk,  had  at  his  home  in  Montgomery 
county,  Indiana ;  said  Jackson  Newkirk  would  not  have 
taken  up  and  paid  said  note ;  that  the  said  Jackson  New- 
kirk  did  not  want  one  hundred  dollars  boot  money  be- 
tween said  horse  and  said  note,  and  said  Jackson  New- 
kirk  was  not  then  and  there  the  owner  of  two  good  farms 
in  Montgomery  county,  Indiana,  one  of  which  said  farms 
was  situated  near  Shannondale,  and  th§  other  near  Craw- 
fordsville, as  the  said  John  B.  Timmons  and  the  said  John 
W.  Patrick  then  and  there  well  knew." 

The  appellees  have  not  favored  us  with  a  brief  in  the 
cause,  and  hence  no  formal  objections  are  urged  against 
the  indictment  here. 

At  least  three  representations  are  alleged  to  have  been 
made  by  the  appellees,  which  we  think  were  fairly  calcu- 
lated to  have  a  material  influence  on  the  mind  of  Tfucy, 
in  inducing  him  to  part  with  his  property: 

First.    That  Newkirk  was  good  for  his  contracts ; 

Second.  That  Newkirk  was  the  owner  of  a  horse  of 
the  value  of  three  hundred  dollars ;  and, 
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Third.  That  Newkirk  was  the  owner  of  two  good  farms 
in  Montgomery  coanty,  Indiana. 

These  representations  are  negatived  in  the  indictment 
They  are  not,  perhaps,  negatived  as  broadly  and  as  com- 
prehensively as  they  might  have  been,  but  still  they  are 
technically  and  substantially  negatived,  and  we  think  snffi- 
ciently  so  under  the  rules  of  pleading  in  criminal  causes. 
2R.  8. 1876,  pp.  385,  886,  sees.  60,  61. 

We  see  no  valid  objection  to  the  indictment,  and  are  of 
the  opinion  that  the  court  erred  in  sustaining  the  motion 
to  quash  it. 

The  judgment  is  reversed,  at  the  costs  of  the.appellees. 


1    58    ipi 

Bale,  Adii'b  bb  bonis  hon,  etc.,  v.  Babtlbt  et  al.  i7i  3^ 

Will.— JDeaooite.— JEIeeeum  hy  Widow.-^LegaBy.-SkauU  Cbfutrueci.— AtHioJ 
hialaejf.Sak  qf  Loand  by  Eteeutor.—A  testator,  leaving  no  parrat  or 
child,  died,  beqaeathing  to  his  widow,  absolutely,  all  of  his  penonalt^i 
and  also  certain  real  estate  during  her  life.  His  will  provided,  that, 
«fter  her  death,  his  ex^utor  should  sell  such  realty,  and  divide  the 
proceeds  thereof  in  specified  portions,  among  certain  legatees  named. 
The  widow  having  elected  to  take  under  the  law,  instead  of  under  the 
will,  the  executor,  during  her  lifetime,  petition^  the  proper  court  for 
an  order  to  sell  suc^y  realty  for  the  payment  of  such  legacies,  alleging 
the  personalty  to  be  insufficient  to  realise  the  required  amount. 

JBM,  on  demurrer  to  the  petition,  that,  at  least  as  far  as  relates  to  the 
realty,  the  widow  must  be  held  to  have  rejected  the  will  entirely. 

JEW,  also,  that  she  takes  one-third  of  the  land  in  fee. 

Hdd,  also,  that,  as  to  the  title  to  the  remaining  two-thirds  during  her  life, 
the  testator  died  intestate,  leaving  it  undisposed  of,  and  that,  under 
section  26  of  the  statute  of  descents,  she  is  entitled  to  such  two-thirds 
durmgher  life. 

Edd,  also,  that,  during  her  lifetime,  no  part  of  such  realty  can  be  sold  by 
the  executor  for  the  payment  of  such  legacies. 

From  the  White  Circuit  Court* 
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A.  W.  Reynolds^  R.  C.  Ghregory  and  W.  B.  Gfregory^  for 
appellant. 
-H.  Gregory,  for  appellees. 

WoRDEN,  J. — This  was  a  petition  filed  by  John  Christy, 
executor  of  the  last  will  of  the  deceased,  asking  for  an  or- 
der for  the  sale  of  certain  lands  described,  of  which  the 
deceased  died  seized,  to  pay  certain  legacies  provided  for 
by  the  will  of  the  deceased,  there  being  an  insufficiency  of 
personalty  for  that  purpose. 

It  is  alleged,  that  the  deceased  died  leaving  surviving 
him  his  widow  Catharine,  but  no  children  by  her,  and  cer- 
tain brothers  and  sisters,  who  are  named. 

It  is  also  alleged,  that  the  widow  had  elected  to  reject 
the  provisions  made  for  her  by  the  will,  and  to  take  under 
the  law. 

The  widow,  Catharine,  filed  a  demurrer  to  the  petition, 
for  want  of  sufficient  facts,  which  was  sustained  by  the 
court,  and  the  petitioner  excepted. 

Judgment  dismissing  the  petitioh. 

The  following  is  the  will  of  the  deceased : 

^^  In  the  name  of  the  Ruler  of  all  things,  I,  George  R. 
Bartley,  do  make  and  publish  this  my  last  will  and  testa- 
ment. ^ 

"1st.  I  will  and  bequeath  to  my  beloved  wife,  Catha- 
rine Bartley,  all  my  personal  estate,  to  be  held  and  own- 
ed by  her  in  her  own  right. 

"2d.  I  will  and  bequeath  to  my  beloved  wife,  Catha- 
rine Bartley,  all  my  real  estate,  except  as  hereinafter  pro- 
vided, to  be  held  and  used  by  her,  for  her  benefit  and  sup- 
port, during  her  natural  life. 

"3d.  At  the  death  of  my  wife,  Catharine  Bartley,  I  de- 
sire my  executors,  hereinafter  named,  to  take  charge  of 
my  real  estate  and  dispose  of  the  same  to  the  best  advan- 
tage as  soon  thereafter  as  practicable,  and,  out  of  the  pro- 
ceeds of  such  sale,  I  desire  my  said  executors  to  pay  the 
following  named  persons,  to  wit : 

"George  Bartley,  son  of  William  M.  Bartley,  Catharine 
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Bardej,  daughter  of  William  M.  Bartley,  George 
eon,  son  of  William  and  Mary  Parkison,  George  McOoIloch, 
son  of  Solomon  McOoUoch,  George  Dodge,  son  of  Charles 
Dodge,  deceased,  Catharine  Eenton,  daughter  of  William 
M.  and  Mary  Ann  Eenton,  and  Catharine  Hinkle,  daugh- 
ter of  €korge  McCoUoch,  and  George  Bartley,  son  of  Rob- 
ert and  Margaret  Bartley,  the  sum  of  two  hundred  dol- 
lars each. 

<'4th.  It  is  my  desire,  that  if  any  of  the  parties  last  above 
named  should  not  survive  me,  or  should  not  be  living  at 
the  time  provided  for  the  payment  of  the  legacies  above 
set  out,  then  I  desire  that  the  amount  hereby  bequeath- 
edtb  any  who  did  not  survive,  together  with  any  balance 
that  may  remain  of  the  proceeds  of  my  said  real  estate  af- 
ter the  payment  of  my  funeral  expenses  and  the  expenses 
of  the  trust  hereby  created,  be  equally  divided  between 
my  brothers  and  sisters  now  living. 

''5th.  I  will  and  bequeath  to  my  nephew,  William  L 
McEwen,  all  that  part  of  the  souHi-east  quarter  of  the 
south-west  quarter  of  section  thirty-three  (S8)  in  town 
twenty-seven  (27)  north,  range  three  (3)  west,  lying  north 
of  a  line  to  be  formed  by  extending  the  north  line  of  Ohio 
street  across  said  forty-acre  tract,  said  Ohio  street  being 
in  the  town  of  Mpnticello,  White  county,  Indiana,  on  the 
following  conditions,  to  wit :  that  is  to  say,  provided  he 
shall  pay  to  my  wife,  Catharine  Bartley,  the  sum  of  fifty 
dollars  annually  during  her  life. 

''6th.  I  hereby  nominate  and  appoint  my  esteemed 
firiends,  Jonathan  Harbalt  and  John  Christy,  executors  of 
this  my  last  will  and  testament." 

We  will  consider  the  case  on  the  theory  assumed  by 
counsel  on  both  sides,  viz. :  l^at  the  testator  died  leaving 
no  child  or  children,  and  no  father  or  mother,  though  we 
do  not  find  in  the  petition  any  statement  that  the  deceas- 
ed left  no  father  or  mother.  Perhaps  the  statements  of  the 
petition  are  sufficient  to  show  that  the  testator  left  no  lin- 
eal heirs. 
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It  will  be  seen,  that,  by  the  second  clause  of  the  will,  the 
testator  bequeathed  to  his  wife,  for  life,  all  his  real  estate 
except  as  therein  provided.  We  suppose  the  exception 
had  reference  to  the  tract  of  land  bequeathed,  by  the  fifth 
clause,  to  his  nephew. 

By  the  third  clause,  the  executors  were,  after  the 
death'of  the  testator's  wife,  to  take  charge  of  the  real  es- 
tate, and  dispose  of  the  same  to  the  best  advantage,  as 
soon  as  practicable,  and  out  of  the  proceeds  to  pay  the 
legacies  provided  for. 

The  fourth  clause  provides,  that  if  any  of  the  legatees 
should  not  survive  the  testator,  ^^or  shotdd  not  be  living  at  the 
time  provided  for  the  payment  of  the  legacies  above  set  out" 
then  the  amount  bequeathed  to  any  who  did  not  survive, 
together  with  any  residue  of  the  proceeds  of  the  real  es- 
tate, after  paying  the  expenses  mentioned,  should  go  to 
the  brothers  and  sisters  of  the  testator. 

The  widow  elected  to  take  under  the  law  instead  of  the 
will.  She  was  thus  entitled  to  one-third  of  the  land  in 
fee,  Under  sections  17  and  27  of  the  act  regulating  descents. 
1 B.  S.  1876,  p.  408.  Of  this  one-third,  the  testator  coiQd 
not  deprive  her  by  any  will  which  he  could  make. 

The  widow  having  thus,  upon  the  death  of  her  husband^ 
become  invested  with  the  title  to  one-third  of  the  land  in 
fee,  the  question  arises,  in  whom  was  the  title  to  the  oth- 
er two-thirds  vested?  The  widow,  having  rejected  the 
will,  must  be  deemed  to  have  rejected  it  entirely,  at  least 
so  far  as  the  land  is  concerned ;  hence  no  title  to  any  part 
of  the  land  vested  in  her  by  the  will.  The  title  to  the 
two-thirds,  at  least  during  the  life  of  the  widow,  was  not 
disposed  of  by  the  will,  for  the  executors  were  not  author- 
ized to  sell  it  during  her  life.  The  title  to  the  two-thirds 
not  being  disposed  of  by  the  will,  or  at  least  during  the 
life  of  the  widow,  it  follows  that  it  went  wherever  the  law 
of  descent  would  cast  it.  Section  26  of  the  act  on  the  sub- 
ject of  descents  provides,  that  <<If  a  husband  or  wife  die, 
intestate,  leaving  no  child,  and  no  father  or  mother,  the 
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whole  of  his  or  her  property,  real  and  personal,  shall  go 
to  the  survivor."  As  to  property  undisposed  of  by  the 
will,  the  testator  is  regarded  as  having  died  intestate. 
Armstrong  v.  BerremaUj  18  Ind.  422 ;  Busing  v.  Ruaingy 
25  Ind.  68 ;  Lindsay  v.  Lindsay^  47  Ind.  288. 

The  widow,  therefore,  became  entitled,  by  descent,  to  the 
other  two-thirds  of  the  property  until  such  time  as  the  ex- 
ecutors were  authorized  to  take  charge  and  dispose  of  it; 
and  this,  we  have  seen,  was  not  to  be  done,  by  the  terms 
of  the  will,  until  after  her  death. 

The  rejection  by  the  widow  of  the  provisions  made  for 
her  in  the  will,  and  her  election  to  take  under  the  law, 
will,  doubtless,  in  some  measure,  thwart  the  purposes  and 
intention  of  the  testator ;  and  we  have  examined  the  will 
with  some  care,  to  see  if  it  could  be  so  construed  as  to 
authorize  the  executors  to  make  the  sale  before  her  death, ! 
upon  her  election  to  reject  the  will  and  take  under  the  1 
law,  but  we  have  not  been  able  to  bring  our  minds  to  such  \ 
conclusion. 

The  terms  of  the  third  clause  of  the  will  are  veiy  ex* 
plicit  as  to  the  event,  the  death  of  the  testator's  wife, 
upon  the  happening  of  which  the  executors  were  author- 
ized to  take  charge  and  dispose  of  the  property. 

Then  the  time  fixed  for  the  payment  of  tiie  several 
legacies  was  clearly  not  until  after   the  death  of  the 
widow,  for  they  were  not  to  be  paid  until  the  prop- 
erty was  disposed  of.    But,  if  any  of  the  legatees  were  to  \ 
die  before  the  time  fixed  for  payment,  his  or  her  legacy 
was  to  go  to  the  brothers  and  sisters  of  the  testator.  ■ 
There  could  be  no  distribution  under  the  fourth  clause  of 
the  will  until  the  time  specified  arrived ;  for,  until  that  j 
time,  it  could  not  be  told  what  legatees  would  survive,  t 
and,  therefore,  be  entitled  to  the  legacy.    Finally,  it  might 
be  detrimental  to  the  interests  of  the  brothers  and  sisters 
of  the  testator,  who  were  to  have  the  overplus,  to  have 
the  sale  made  before  the  time  fixed  by  the  testator. 
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We  are  of  opinion,  that  the  court  committed  no  error 
in  its  ruling. 
The  judgment  is  affirmed,  with  costs. 


COMPTON  BT  AL.  t;.  CrONB. 

ATrxcBxmT,-'~JudffnunL---I)rfaulL-—Appecd,--Sttpr€m^  Onni.— The  fact, 
that,  in  an  attachment  proceeding  to  which  the  defendant  fails  to  appear, 
a  creditor  filing  under  the  original  attachment  obtains  a  judgment  for  the 
amount  of  hiA  claim  without  defaulting  the  defendant,  is  not  ground  for 
reyeraing  such  judgment,  on  appeal  therefrom  to  the  Supreme  Court  by 
the  original  attachment  creditor. 

Sams.— The  judgment  against  the  defendant  in  such  proceeding  should 
direct  that  the  proceeds  of  such  sale,  lees  the  costs  of  the  action, 
be  distributed  pro  rata  among  the  attachment  creditors  whose  daima 
ave  been  allowed. 

SOFBXBOE  Comr.'-'EvideMc—Nev}  OMaL-^AmgnmeiU  qf  Errorr^Bradioe,'^, 
The  sufficiency  of  the  evidence  to  support  the  finding  or  verdict  can  be 
questioned,  on  appeal  to  the  Supreme  Court,  only  by  an  assignment  of 
error  on  the  overruling  of  a  motion  for  a  new  triaL 

From  the  Hendricks  Circuit  Court. 

O.  G.  Nave  and  C.  A.  Nave^  for  appellants. 
E.  G-.  Hogate  and  22.  jB.  BlakCy  for  appellee. 

WoRDBN,  J. — The  Comptons  brought  an  action  against 
Samuel  Owen,  and  attached  certain  property. 

Crone,  the  appellee  herein,  filed  a  claim  against  Owen 
under  and  pending  the  proceedings  in  attachment,  and 
asked  to  be  allowed  to  share  pro  rata  the  proceeds  of  the 
attached  property,  after  paying  costs  and  expenses. 

The  Comptons  got  leave  to  contest  the  claim  of  Crone 
against  Owen,  which  they  did;  but  upon  trial  by  the 
court  it  was  allowed. 

The  Comptons  moved  for  a  new  trial  of  the  issue  in 
that  behalf,  but  the  motion  was  overruled,  and  exception 
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taken.  Crone's  claim  was  ordered  to  be  paid  pro  rata 
out  of  the  attached  property. 

The  Comptons  alone  appeal,  Owen  declining  to  join 
therein. 

The  first  error  assigned  is  as  follows : 

^  The  court  erred  in  rendering  judgment  in  the  above 
entitled  cause,  agai^  Samuel  Owen,  in  favor  of  the  appel- 
lee, without  defaulting  him ;  and,  on  the  evidence  given 
on  the  trial  of  said  cause,  the  judgment  ought  to  have 
been  given  against  appellee  for  costs.'' 

This  assignment  relates  to  two  separate  matters :  first, 
as  to  defaulting  Owen ;  and,  secoi^id,  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  finding.  As  to  the  first,  it 
does  not  appear  how  the  Comptons  were  injured,  if  Owen 
was  not  regularly  defaulted.  There  is  nothing  in  the 
second.  The  question  sought  to  be  raised  by  it  can  only 
be  raised  by  an  assignment  of  error  on  the  overruling  of 
the  motion  for  a  new  trial. 

The  second  assignment  is  the  following : 

"The  court  erred  by  giving  judgment  in  favor  of 
appellee,  that  he  should  recover  of  Samuel  Owen  three 
hundred  and  thirty-seven  dollars  and  sixty  cents,  and 
costs  of  suit;  and  in  ordering,  adjudging  and  decreeing, 
that,  after  full  payment  of  costs  in  the  attachment  suits,  in 
&vor  of  Jonathan'  Compton  and  Stephen  Compton, 
against  Samuel  Owen,  in  said  court,  and  of  all  the  causes 
filed  under  said  attachment  suit,  that  the  residue  of  the 
money  arising  from  the  sale  of  the  attached  property 
should  be  distributed  pro  rata  on  all  of  said  judgments.'' 

The  appellants  cannot  complain  of  the  rendition  of 
judgment  in  favor  of  Crone  against  Owen ;  and,  as  for 
the  judgment  for  a  pro  rata  payment,  that  was  in  accord- 
ance with  the  statute.    2  R.  S.  1876,  p.  118,  sec.  192. 

The  third  assignment  is,  that  "  the  court  erred  in  re- 
fusing appellants  a  new  trial  in  said  cause."  We  have 
looked  into  the  evidence,  and  are  satisfied  that  no  error 
was  committed  in  that  respect. 
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The  fourth  aud  last  assignment  is,  ^^  that  the  jadgment 
of  the  court  below  is  contrary  to  law,  and  is  not  sustained 
by  the  evidence  given  on  the  trial  of  said  cause." 

The  judgment,  as  before  stated,  was  in  accordance  with 
the  law,  and  was  properly  based  on  the  finding  of  the 
court.^  Whether  the  finding  was  sustained  by  the  evi- 
dence, is  a  question  not  raised  by  thenlast  assignment. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed  with  costs. 


Whit98ell  v.  Heiniet. 

haying  purchased  a  certain  tract  of  real  estate  belonging  to  B^  at  a 
fiheriflTs  sale  thereof  and  it  having  been  then  sold  to  C^  at  a  Bheriti[*8 
sale  thereof  to  satisfy  an  execution  against  A.,  and  B.  haying  institated 
an  action  against  A.  to  redeem  the  same  from  the  former  s^e,  C.  yer- 
bally  agreed  with  A^  that,  in  consideration  that  A.  would  resist  and  defeat 
B.'s  action  to  redeem,  he,  C^  would  pay  off  a  certain  judgment  held  bj  D. 
against  A.,  who  thereupon,  in  pursuance  of  such  agreement,  resisted 
and  defeated  B.'s  action  to  redeem,  and  thus  perfected  his  title. 

Hddf  in  an  action  bj  D.,  against  C,  to  reooyer  the  amount  of  his  judg- 
ment against  A.,  that  C's  agreement  irith  A^  to  pay  off  such  judgment, 
was  supported  bj  a  sufficient  consideration; 

Sdd,  aUo,  that  such  agreement  was  not  within  the  statute  of  frauds. 

Evidence. — Admisdom  </  Baity. — ImpeaehmenL — ^Froof  hj  the  plaintiff^  in 
his  evidence  in  chief,  of  admissions  bj  the  defendant  of  the  plain* 
tifTs  cause  of  action,  though  denied  bj  the  defendant  when  testifying  as 
a  witness  in  his  own  behalf,  is  not  an  impeachment  of  the  latter,  author- 
king  him  to  give  evidence  of  his  own  declarations,  out  of  court,  in 
accord  with  his  testimony  in  court  as  a  witness. 

Prom  the  Hamilton  Circuit  Court. 

A.  F.  Shirts  and  Q.  Skirts^  for  appellant. 

J.  W.  Evans  and  JR.  M.  Stepfiensonj  for  appellee. 

NiBLAOK,  J. — This  was  a  suit  by  Benjamin  Heiney 
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against  Philip  P.  Whitesell  and  Henry  Pressor,  in  the 
conrt  below. 

The  fieu^ts  alleged  in  the  complaint,  so  far  as  it  is  neces- 
sary that  we  should  recite  them,  are,  in  substance,  that  on 
or  about  the  24th  day  of  May,  1872,  one  Cyrus  J.  McCole 
recovered  a  judgment  in  the  court  of  common  pleas  of 
Hamilton  county,  against  the  said  Heiney  and  one  Henry 
P.  CruU,  for  the  sum  of  two  hundred  and  eighty-six  dol- 
lars and  seventy-three  cents,  and  costs  of  suit  taxed  at 
fifty  dollars;  that  this  judgment  was  rendered  on  a 
promissory  note  executed  by  one  John  Miller^  payable  to 
the  said  CruU,  and  endorsed  by  the  said  Heiney  as  an  ac- 
commodation endorser  merely,  to  enable  the  said  CruU  to 
negotiate  the  same;  that,  on  account  of  the  insolvency  of 
said  Miller,  the  said  Heiney  was  compelled  to,  and  did,  on 
the  Ist  day  of  November,  1878,  pay  off  said  judgment, 
which  amounted  at  that  time  to  the  sum  of  three  hundred 
and  forty  doUars  and  fifty-five  cents ;  that,  by  reason  of 
such  payment,  the  said  Heiney  acquired  a  valid  claim 
against  the  said  CruU  for  the  sum  of  money  thus .  paid ; 
that,  at  the  time  of  such  payment,  the  said  CruU  was 
heavily  in  debt,  and  sundry  Judgments  had  already  been 
rendered  against  him.  On  Que  of  these  judgments,  which 
was  in  favor  of  one  Sanford  Fortner,  an  execution  had 
already  been  issued  and  levied  on  certain  real  estate  of 
the  said  CruU,  and  the  said  real  estate  had  been  sold  on 
said  execution  to  the  said  Fortner,  to  satisfy  his  said 
judgment. 

That,  at  the  time  of  the  sale  of  said  real  estate,  the  said 
CruU  was  the  owner  thereof  by  purchase  at  a  sheriff's 
sale  previously  made  on  a  decree  of  foreclosure  in  his 
favor,  against  one  James  Brandom. 

That,  soon  after  the  purchase  of  said  real  estate  by 
Fortner,  he  sold  the  same  to  the  said  Whitesell  and  one 
Ritchie,  and  assigned  and  transferred  to  them  his  certifi- 
cate of  the  purchase  thereof. 

That,  at  the  time  said  WhiteseU  became  the  purchaser 
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of  an  interest  in  said  real  estate,  and  for  more  than  a  year 
preceding,  the  said  Brandom  had  been  prosecuting  an 
action  in  the  said  Hamilton  Circuit  Court,  against  the 
said  CruU,  in  the  attempted  assertion  of  his  right  to  re- 
deem said  real  estate  from  the  sheriff's  sale  to  the  said 
CruU,  above  referred  to — ^the  decree  of  foreclosure  against 
the  said  Brandom  being  in  date  older,  and  for  a  sum  of 
money  much  larger,  than  the  judgment  of  said  Fortner 
against  the  said  CrulL 

That,  at  the  time  last  above  named,  the  said  Crull, 
being  financially  embarrassed  and  in  a  failing  condition, 
and  being  anxious  to  have  said  real  estate  realize  its  full 
value  to  his  creditors,  was  willing  to  allow  said  Brandom 
to  redeem  the  same  by  the  payment  of  the  sum  of  one 
thousand  three  hundred  dollars,  that  being  the  alleged 
amount  required  by  law  for  the  redemption  thereof,  but 
that  the  said  Whitesell,  well  knowing  the  premises,  and 
to  prevent  the  said  CruU  from  consenting  to  such  redemp- 
tion, and  to  prevail  on  him  to  resist  the  claim  of  said 
Brandom  to  redeem  said  lands,  agreed  with  and  promised 
said  CruU,  that,  in  consideration  that  the  said  CruU  would 
continue  to  resist,  and  should  ultimately  defeat,  the  claim 
of  the  said  Brandom,  he,  the  said  Whitesell,  would  pay 
to  the  said  Heiney  the  full  amount  due  him  on  account 
of  his  payment  of  the  McCole  judgment  against  him  and 
the  said  CruU  as  above  stated. 

That,  in  consideration  of  the  premises,  and  in  pursuance 
of  said  agreement  with  the  said  Whitesell,  the  said  CruU 
refused  to  permit  said  Brandom  to  redeem  said  lands, 
and  continued  to  defend  the  action  of  the  said  Brandoni 
against  him  for  the  redemption  of  the  same,  and  ulti-^ 
mately  defeated  said  action. 

That,  in  defending  said  action,  he,  the  said  CruU,  ex- 
pended large  sums  of  money,  and  was  at  great  labor  and 
inconvenience,  involving  much  loss  of  time,  amounting 
in  all  to  the  value  of  five  hundred  dollars. 

That,  by  the  defeat  of  the  said  action  of  the  said  Bran-; 
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dom,  the  title  of  the  said  Whitesell  to  siud  land  was 
quieted,  and,  in  legal  efiect,  confirmed  to  him. 

That,  after  the  defeat  of  said  action,  the  said  Whitesell, 
although  requested,  refused  to  pay  to  the  said  Heiney  said 
sum  of  money  so  due  to  him  from  the  said  CruU,  or  any 
part  thereof.  Wherefore  the  said  Heiney  demanded  judg- 
ment against  the  said  Whitesell. 

Presser  was  summoned  to  answer  as  to  his  interest,  if 
any,  in  the  McCole  judgment,  and,  having  made  default, 
no  further  proceedings  weretaken  against  him. 

Whitesell  answered  in  general  denial. 

A  trial  resulted  in  a  verdict  for  the  plainti^  and,  over 
motions  for  a  new  trial  and  in  arrest,  there  was  judgment 
on  the  verdict. 

The  assignment  of  errors  raises  but  two  questions : 

1st.  Whether  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

2d.  Whether  the  court  erred  in  refusing  to  arrest  the 
judgment. 

As  the  motion  in  arrest  of  the  judgment  went  to  the 
sufficiency  of  the  complaint,  we  will  first  consider  wheth- 
er that  motion  ought  to  have  been  sustained. 

Two  principal  objections  are  urged  to  the  complaint. 

The  first  is,  that  the  alleged  promise  of  Whitesell  to 
CruU,  to  pay  Heiney,  appears  to  have  been  without  any 
sufficient  consideration. 

The  second  is,  that  said  promise,  as  it  is  alleged  to  have 
been  made,  is  within  the  statute  of  frauds,  and  therefore 
void. 

As  we  construe  the  averments  in  the  complaint,  it 
seems  quite'  clear,  that,  after  Whitesell  had  purchased  an 
interest  in  the  real  estate  in  controversy,  it  was  optional 
with  CruU  whether  he  should  permit  Brandom  to  redeem, 
or  whether  he  should  persist  in  denying  Brandom's  right  to 
do  so,  with  fair  prospects  of  ultimate  success. 

It  seems  equally  clear  that  it  was  greatly  to  the  interest 
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of  Whitesell  to  have  him  persist  in  the  defence  of  Bran- 
dom's  claim. 

We  think  the  fair  inference  is,  that  the  defence  to  Bran- 
dom's  action,  after  the  alleged  agreement  between  White- 
sell  and  Crull  was  made,  was  conducted  really  in  White* 
sell's  interest. 

We  are  of  the  impression,  that  a  sufficient  consideration 
is  shown  to  support  the  alleged  contract. 

Had  the  alleged  promise  of  Whitesell  to  Crull  been 
made  directly  to  Heiney,  that  is  to  say,  had  Whitesell 
promised  Heiney  to  pay  him  what  Crull  owed  him,  with- 
out reducing  his  promise  to  writing,  it  would  have  been 
within  the  statute  of  frauds ;  but  it  has  been  decided  that 
where  A.  promises  B^  to  pay  C.  a  debt  which  B.  owes  to 
C,  such  a  promise  is  not  within  the  statute  of  frauds,  be- 
cause A.  does  not  thereby  promise  to  pay  B.  the  debt  of 
another,  but  only  to  pay  his,  B.'s,  debt  to  another.  East- 
wood v.  KenyoTij  11  A.  &  E.  488 ;  Smith  Contracts,  5th  Am. 
ed.,  p.  108 ;     CoUer  v.  Frese^  46  Ind.  96. 

It  has,  also,  been  decided,  that  where  A.  makes  a  con- 
tract with  B.  for  the  benefit  of  C,  C.  may  maintain  an  ac- 
tion against  A.  to  enforce  the  contract.  Hdms  v.  KeamSy 
40  Ind.  124;  Davis  v.  Calloway,  80  Ind.  112. 

In  the  light  of  these  authorities,  which  we  regard  as 
well  supported  and  as  applicable  to  the  case  before  us,  we 
are  of  the  opinion,  that  the  complaint  is  substantially  suffi- 
cient, and  that  the  court  did  not  err  in  overruling  the  mo- 
tion in  arrest  of  judgment. 

Exceptions  were  reserved  on  the  trial  by  Whitesell  to  the 
admission  of  certain  testimony  and  to  the  rejection  of  cer- 
tain other  proposed  testimony,  and  the  questions  thus  aris- 
ing upon  these  exceptions  were  presented  as  causes  for  a 
new  trial. 

The  view  we  have  taken  of  the  sufficiency  of  the  com- 
plaint practically  disposes  of  some  of  these  exceptions. 

The  objection  to  the  admissibility  of  certain  records  in- 
troduced on  the  trial  were  not  well  taken,  in  our  opinion, 
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as  they  tended  to  prove  some  of  the  allegations  in  the 
complaint. 

Heiney,  in  his  evidence  in  <diief,  introduced  proof  of 
certain  alleged  admissions  of  Whitesell,  tending  to  sup- 
port some  of  the  material  averments  in  the  complaint. 

Whiteselly  in  his  testimony  in  his  own  behalf,  denied 
these  admissions,  and  then,  to  sustain  his  testimony,  offer- 
ed to  prove  by  another  witness  former  declarations  of  his 
in  accordance  with  it.  The  testimony  thus  offered  was 
rejected,  of  which  Whitesell  complains. 

We  know  of  no  principle,  however,  on  which  the  pro- 
posed testimony  could  have  been  properly  admitted.  Proof 
of  the  alleged  admission  of  Whitesell  was  not  made  by  way 
of  impeachment,  as  he  had  not  yet  testified,  but  only  as 
admissions  of  a  defendant  apparently  against  his  interests, 
in  support  of  the  plaintifi*'s  claim.  Ko  foundation  had 
been  laid  for  the  introduction  of  corroborating  testimony 
against  impeachment. 

We  are  unable  to  see  any  error  in  the  refusal  of  the 
court  to  grant  a  new  trial. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Hoffman  v.  Bisk  et  ux. 

YXHDOB  AKD  PcTBOKASEB. — Subrogaiion, — Midake, — EMumhrance  by  Vendor. 
— OofUradi^  Vendee, — Mortgage, — Bromunry  Nate, — ^Wbereeachof  seTeral 
8nooe«iTe  grantees  of  a  tract  of  land  hav  aflanmed,  as  part  of  the  pur- 
chase-money  therefor,  an  encombrance  placed  thereon  bj  the  original 
grantor,  consisting  of  a  mortgage  seonriog  a  promissory  note,  the  latter 
may,  on  his  payment  of  the  same  to  a  subsequent  grantee,  without  knowl- 
edge that  the  latter  reoeiTed  a  oonveyanoe  of  the  land,  and  assumed  the 
payment  of  such  encumbrance,  recover  the  same  back  as  money  paid 
Qndar  a  mistake  of  fact,  and  be  subrogated  to  the  rights  of  the  mortgagee. 

VoL.LVin.— 8 
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From  the  Ripley  Circuit  Court. 

W.  D.  WtOson  and  T.  E.  WiUsony  for  appellant. 
E.  P.  Ferris  and  TF.  W.  Spencer^  for  appellees. 

HowKy  J. — ^The  appellant,  as  plaintiff,  sued  the  appel- 
lees, as  defendants,  in  this  action,  in  the  court  below. 

In  his  complaint,  the  appellant  alleged,  in  substance,  that 
the  appellee  Charlotte  Risk  was  the  wife  of  her  co-appel- 
lee, James  M.  Risk;  that  on  the  20th  day  of  September, 
1861,  the  appellant  was  the  owner  of  certain  real  estate, 
particularly  described,  in  Ripley  county,  Indiana ;  that  on 
said  day  the  appellant  executed  a  mortgage  on  said  real 
estate  to  one  Stephen  C.  Fribble,  to  secure  the  indebted- 
ness therein  set  out,  a  copy  of  which  mortgage  was  made 
part  of  said  complaint;  that  on  the  20th  day  of  April, 
1864,  the  appellant  and  his  wife  conveyed  said  real  estate 
to  one  Henry  H.  Wise,  who,  as  a  part  of  the  purchase- 
money  for  said  real  estate,  assumed  the  payment  of  said 
indebtedness  set  out  in  said  mortgage,  the  agreement  to 
pay  said  indebtedness  being  set  out  in  the  conveyance  to 
said  Wise  as  part  thereof,  a  copy  of  which  conveyance 
was  made  part  of  said  complaint ;  that  said  Wise,  on  the 
Slst  day  of  August,  1864,  conveyed  said  real  estate  to 
Joshua  Buchanan,  who  also  assumed,  as  a  part  of  the 
purchase-money,  to  pay  said  mortgage  indebtedness,  and 
his  agreement  to  pay  the  same  was  contained  in  the  con- 
veyance to  him,  a  copy  of  which  conveyance  to  him  was 
made  part  of  said  complaint;  that  said  Joshua  Buchanan, 
on  the  15th  day  of  December,  1866,  by  deed  conveyed  said 
real  estate  to  the  appellee  James  M.  Risk,  who  agreed,  as 
a  part  of  the  consideration  for  said  deed,  to  pay  off  and 
satisfy  said  mortgage  indebtedness,  which  agreement  was 
inserted  in  said  deed  to  him,  a  copy  of  which  deed  was 
made  part  of  said  complaint;  that  on  the  ISth  day  of 
May,  1867,  the  appellee  James  M.  Risk  purchased  or 
paid  ofi,  and  presented  to  the  appellant,  the  note,  a  copy 
of  which  was  made  part  of  said  complaint,  and  which 
was  one  of  the  notes  secured  by  said  mortgage,  and  fraud- 
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ulently  represented  to  the  appellant,  that  he  was  the  owner 
thereof;  that  the  said  note  then  and  since  had  the  written 
assignments  thereon,  copies  of  which  were  made  part  of 
said  complaint ;  that  said  James  M.  Risk  represented  to 
appellant,  that  said  note  had  never  heen  paid,  and  de- 
manded payment  thereof,  and  the  appellant,  in  ignorance 
of  said  conveyance  to  said  Kisk,  and  of  his  said  agree- 
ment to  pay  said  indebtedness,  paid  off  said  note  to  said 
Risk,  and  said  note,  with  the  interest  thereon,  was  then 
dne  the  appellant  from  said  James  M.  Risk,  and  wholly 
unpaid.  Wherefore  the  appellant  demanded  judgment 
for  eight  hundred  dollars ;  that  he  be  subrogated  to  the 
rights  of  said  Pribble  under -said  mortgage  against  the 
appellees  and  said  real  estate,  and  for  the  foreclosure  of 
said  mortgage,  and  for  general  relief. 

To  this  complaint,  the  appellees  demurred  for  the  want 
of  sufficient  facts  therein  to  constitute  a  cause  of  action ; 
which  demurrer  was  sustained  by  the  court  below,  and  to 
this  decision  the  appellant  excepted.  And  judgment  was 
rendered  on  the  demurrer,  by  the  court  below,  in  favor  of 
the  appellees  and  against  the  appellant,  for  their  costs. 

The  appellant  has  assigned,  as  error,  in  this  court,  the 
decision  of  the  court  below,  in  sustaining  the  appellees' 
demurrer  to  his  complaint.  We  are  very  clearly  of  the 
opinion,  that  this  error  is  well  assigned.  It  seems  to  us, 
that,  on  every  principle  of  equity,  good  conscience  and 
fair  dealing,  the  appellant  is  ehtitled,  under  the  aver- 
ments of  his  complaint,  to  recover  back  the  moneys  paid 
by  him,  under  a  mistake  of  fact,  to  the  appellee  James 
M.  Risk. 

In  the  conveyance  of  the  real  estate,  described  in  the 
complaint,  to  the  appellee  James  M.  Risk,  it  was  ex- 
pressly stipulated  that  the  said  Risk  assumed  the  pay- 
ment of  two  mortgages  then  on  said  real  estate ;  and  it 
was  alleged  in  appellant's  complaint,  that  the  mortgage 
described  therein  was  one  of  the  mortgages  which  the 
appellee  Risk  thus  assumed  to  pay.    The  note  secured 
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by  said  mortgage,  though  executed  by  the  appellant,  be- 
came an  evidence  of  the  debt  of  the  appellee  James  M. 
Risk,  under  the  stipulation  in  the  conveyance  to  him  of 
said  real  estate. 

The  case  at  bar  does  not  differ  materially,  in  its  facts 
and  circumstances,  from  the  case  of  Joasdyn  v.  EdwardSj 
57  Ind.  212,  decided  by  this  court  at  its  last  term.  In  the 
case  cited,  Edwards  was  the  maker  of  a  promissory  note, 
secured  by  mortgage  on  real  estate  then  owned  by  him, 
which  real  estate  he  subsequently  conveyed  to  Josselyn, 
with  a  stipulation  in  his  deed  to  the  effect  that  Josselyn 
assumed  the  payment  of  said  note  and  mortgage,  as  a 
part  of  the  consideration  for  said  deed.  Josselyn  having 
failed  to  pay  the  note  when  due,  Edwards  paid  tke  same, 
and  brought  suit  against  Josselyn  and  others,  on  said  note 
and  mortgage,  and  obtained  a  judgment  for  the  amount 
due  on  the  note  and  for  the  foreclosure  of  said  mortgage. 
On  appeal  to  this  court,  the  judgment  was  affirmed ;  and 
it  was  there  held,  that  "  The  Josselyns  having  failed  to 
pay  the  note,  and  Edwards  having  paid  and  taken  it  up, 
the  latter  became  subrogated  to  all  the  rights"  of  the 
mortgagee  ^'  in  the  debt  of  which  the  note  furnished  the 
evidence,  and  in  whatever  security  existed  for  the  pay- 
ment of  the  note,  and  became  in  equity  entitled  to  what- 
ever judgment  against  the  Josselyns,"  the  mortgagee 
would  have  been  entitled  to,  '^  if  Edwards  had  not  paid 
the  note." 

The  doctrine  of  the  case  cited  is  decisive  of  the  case 
now  before  us. 

In  our  opinion,  the  court  below  erred,  in  sustaining  the 
appellees'  demurrer  to  the  appellant's  complaint. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings. 
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Galb  v.  Parks. 

Bedemftioh.— Cbfufitetioiua  Law.-Shenfs  Sak.— Action  for  BeftL-^That 
daase  of  section  2  of  the  redemption  act  of  June  4th,  1861,  2  B.  8. 
1876,  p.  220,  note  a,  making  a  judgment  debtor  liable  to  a  porchaaer 
of  his  land  at  aherifTt  aale  for  the  rent  of  the  aame  if  not  redeemed, 
is  not  nnconstitntional. 

Same. — TUU  of  Purckaaer. — Conveyance. — ^The  title  of  a  purchaser  of  real 
estate  sold  at  sheriff's  sale  and  not  redeemed,  when  perfected,  relates 
back  to  the  date  of  sach  sale. 

SUucB. — Statue  Oominud, — Common  Law. — Action. — Such  purchaser,  on  the 
failnre  of  the  debtor  to  redeem,  may,  either  at  common  law,  or  under 
section  14^  2  B.  8.  1876,  p.  342,  maintain  an  action  against  the  latter, 
for  his  use  and  occupation  of  such  premises  during  such  year. 

Same. — Evidence, — Judgment. — I\vcete. — Notice  6y  PMication, — Jurisdielion. 
— On  the  trial  of  an  action  by  the  purchaser  of  real  estate  sold  under 
a  decree  of  foreclosure  of  a  mortgage  against  the  judgment  debtor, 
to  reooYer  for  the  rent  of  such  real  estate  for  the  year  succeeding 
such  sale,  the  record  of  such  decree,  reciting  that  notice  of  the  suit  for 
foredosure  had  been  duly  given  to  the  defendant  by  publication,  is 
competent  eridenoe  on  behalf  of  the  plaintiff,  even  though  he  be  the 
judgment  plaintifl^  and  even  though  such  notice  might  not  have  been 
snfficient  if  attacked  directly  on  appeal  from  such  decree. 

Saice. — Exempl^ieation  of  Beeord. — Defective  Certifieate. — On  the  trial  of  such 
action,  the  plaintiff  introduced  a  transcript  of  the  complaint,  decree, 
execution  imd  sheriff's  return  thereon,  duly  authenticated  as  such  by 
the  clerk  of  the  proper  court 

Held,  that  the  evidence  was  admissible,  and  the  certificate  sufficient, 
though  it  did  not  purport  that  the  transcript  contained  a  copy  of  all 
the  pleadings  and  proceedings  in  such  action. 

BuFBEifB  Ck>UBT.— .EMdeass. — Record, — Bill  if  EiDceptione. — ^Where,  on  ap- 
peal to  the  Supreme  Court,  the  record  does  not  affirmatively  show  that 
it  contains  all  the  evidence  given  on  the  trial,  no  question  is  presented 
as  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict  or  finding. 

From  the  Noble  Circuit  Court. 

J7.  S*  Tovsley  and  H.  G.  Zimmerman^  for  appellant. 
L  E.  Knisdyy  for  appellee. 

BmDLB,  J. — ^Complaint  by  appellee  against  the  appel- 
lant, in  two  paragraphs. 

The  first  paragraph  is  generally  for  the  use  and  occupa- 
tion of  certain  lands. 

The  second  paragraph  avers  a  decree  of  foreclosure  of  a 


68    117' 
140440 

1  58  in 

\]h\    682 

58    117 

166    288 


118  SUPREME  COURT  OF  INDIANA. 

Gale  v:  Parks. 

mortgage,  in  favor  of  the  appellee  and  against  the  appel- 
lant, upon  the  lands  alleged  to  have  been  occupied,  a  sale 
under  the  decree  to  the  appellee,  certificate  of  purchase, 
failure  by  the  appellant  to  redeem,  and  a  sherifi*'s  deed 
to  the  appellee. 

A  demurrer,  alleging  the  insufficiency  of  the  facts  stated, 
was  overruled  to  the  second  paragraph  of  the  complaint, 
and  exception  reserved. 

Answer  in  general  denial ;  trial  by  the  court ;  finding  for 
the  appellee ;  motion  for  a  new  trial  overruled ;  exception ; 
judgment;  appeal. 

The  appellant  discusses  two  points  in  his  brief: 

1.  The  overruling  of  the  demurrer  to  the  second  para- 
graph of  complaint,  which  he  insists  is  error ;  and, 

2.  The  admission  of  the  decree  on  the  foreclosure  of 
the  mortgage,  which  he  insists  was  incompetent  evidence. 

1.  The  only  point  he  makes  on  the  demurrer  is  the 
unconstitutionality  of  the  last  clause  of  section  2  of  the  re- 
demption act  of  June  4th,  1861,  2  R.  S.  1876,  p.  220,  sec.  2, 
enacting  that  if  the  premises  are  sold  and  not  redeemed  at 
the  end  of  the  year  by  the  judgment  debtor,  as  provided  in 
the  act,  he  shall  be  liable  to  the  purchaser  for  their  reason- 
able rents  and  profits.  The  ground  taken  is,  that  this  pro- 
vision is  not  included  in  the  title  of  the  act.  We  think 
the  clause  is  constitutional,  but  we  need  not  pause  to  set- 
tle the  constitutional  question,  as  we  think  the  appellee 
might  have  recovered  without  the  enactment  complained 
of.  It  does  not  create  or  grant  a  new  right.  An  action 
to  recover  rent  for  use  and  occupation  would  lie  at  com- 
mon law ;  besides,  we  have  another  statute  still  more  lib- 
eral than  the  clause  we  are  considering,  in  the  act  of  1861, 
namely :  "The  occupant  without  special  contract,  of  any 
lands,  shall  be  liable  for  the  rent,  to  any  person  entitled 
thereto."  2  R.  8. 1876,  p.  342,  sec.  14.  After  the  year  ex- 
pired, and  the  purchaser  under  the  decree  of  foreclosure 
had  received  the  sheriff's  deed,  his  title  related  back  to 
the  time  of  the  sale ;  and  we  think  he  is,  and  would  have 
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been  without  the  first  clause  in  the  act  of  1861,  entitled 
to  recover  for  rent  during  that  period. 

If  this  view  is  correct,  the  demurrer  was  properly  over- 
ruled. 

2.  It  is  alleged  that  the  record  of  the  decree  offered 
in  evidence  does  not  show  that  the  court  rendering  it 
had  jurisdiction  over  the  person  of  the  defendant  there- 
in, because  it  does  not  show  any  process  or  service  upon 
it,  against  him.  The  language  of  the  transcript  is  as  fol- 
lows :  ^^And  also  files  the  following  proof  of  publication 
in  this  behalf  in  these  words  (h.  i.),  and  it  appearing  to  the 
satisfaction  of  the  court  upon  said  proof  of  publication, 
tiiat  the  defendants,  George  H.  Gale  and  Ellen  B.  Gale, 
have  each  been  duly  and  legally  notified  of  the  pendency 
of  this  action,  for  three  weeks,  more  than  thirty  days  pri- 
or to  the  first  day  of  the  present  term  of  this  court,  by  pub- 
lication as  the  law  directs,  in  the  LaGrange  Standard,  a 
weekly  newspaper  printed  and  published  in  said  county, 
and  of  general  circulation  therein.  Thereupon  said  de- 
fendants are  each  three  times  called,  come  not,  but  here- 
in wholly  make  default. 

^^And  this  cause  for  trial,"  etc. 

We  need  not  decide  that  this  process  and  service  would 
have  been  held  sufficient,  on  a  direct  appeal  from  the  decree 
to  this  court,  but  we  think  it  is  good  when  the  record  is 
offered  in  a  collateral  proceeding,  though  offered  in  favor 
of  the  plaintiff  in  the  judgment. 

The  distinction  between  proceedings  when  attacked  on 
direct  appeal,  and  when  attacked  collaterally  as  evidence, 
must  be  kept  in  mind. 

It  does  not  appear  to  us,  that  the  authorities  cited  by  the 
appellant  bear  him  out  in  his  propositions.  We  need  not 
cite  them ;  the  principle  is  familiar. 

The  appellant  insists,  that  the  certificate  of  the  clerk  of 
the  court  to  the  transcript  is  not  sufficient,  because  it  does 
*^  not  purport  to  be  a  full  and  complete  transcript  of  all 
the  proceedings  in  said  court  in  the  action  therein  referred 
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to."  It  is  true,  that  it  does  not  purport  to  be  a  full  and 
complete  transcript  of  aU  the  proceedings  in  the  case,  bat 
it  purports  to  be  "  a  true  and  complete  copy  of  the  com- 
plaint on  file,  and  of  the  judgment  and  decree  of  record, 
and  of  the  execution  issued  and  on  file  in  said  ofiEice,  and 
of  the  return  thereon,  made  and  recorded  in  the  proper 
record  in  said  office,  in  the  foregoing  cause  of  William 
Parks  against  George  H.  Gale,"  etc. 

In  our  opinion,  this  certificate  is  sufficient  to  authenti- 
cate all  the  parts  of  the  record  which  its  terms  cover,  and 
that  those  parts  were  properly  admitted  for  whatever  they 
were  worth  as  evidence.  There  are  many  cases  wherein  a 
party  desires  to  use  only  apart  of  a  record,  and  if  such  part 
is  properly  exemplified,  we  think  it  may  be  introduced  as 
evidence  without  requiring  the  party  to  obtain  the  exem- 
plification of  the  entire  record.  Indeed,  if  the  original 
papers  were  present  and  ofiTered  as  evidence,  they  would 
have  to  be  introduced  separately,  as,  in  that  condition, 
thay  are  not  written  on  a  single  roll.  The  cases  cited  by 
the  appellant  to  support  this  part  of  his  case  go  to  certifi- 
cates held  imperfect  for  any  purpose ;  not  imperfect  be- 
cause they  exemplified  only  a  part  of  the  record. 

Let  it  be  kept  in  mind,  that,  as  to  this  record,  we  are 
deciding  only  a  question  of  the  competency  of  evidence, 
not  a  question  of  the  sufficiency  of  evidence  to  maintain 
the  title  to  the  land  in  the  appellee. 

There  is  no  question  of  the  sufficiency  of  evidence  be- 
fore us ;  the  bill  of  exceptions  does  not  purport  to  contain 
all  the  evidence.  It  may  be  that  the  appellant  introduced 
other  evidence  in  support  of  his  title,  a  complete  record, 
or  a  deed,  for  anything  that  we  can  say  as  the  case  is  pre- 
sented here.  Nor  do  we  decide  that  the  record  as  offered 
was  not  sufficient  of  itself  to  maintain  the  appellee's  title. 

We  have  thus  disposed  of  all  the  points  discussed  by 
the  appellant,  and  are  not  able  to  discover  any  error  be- 
low. 
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The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  May  Term,  1877. 

Petition  for  a  rehearing  overruled  at  November  term,  1877. 
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Evidence.—  TFttoess. — Expert — A  witness  called  to  testify  aa  an  expert,  con- 
cerning an  occupation  requiring  a  particular  kind  of  skill  and  experience, 
must,  to  be  competent,  show  himself  to  be  poasessed  of  such  skill  and 
expenenoe. 

Same. — Matter  and  Servant, — NegHgmoej-^AcUion  by  a  Servant  agavut  kU 
MaMer  ani  a  Co-Servant, — ^In  an  action  by  an  employee,  against  his  em- 
ployer and  another  employee,  to  recover  damages  for  personal  injuries 
received  by  the  plaintiff  while  performing  a  particnlar  service  for 
the  employer,  alleged  to  have  resulted  from  the  negligence  of  the 
defendant  employee  in  perfprming  a  different  service  for  the  em- 
ployer, and  in  superintending  the  service  being  performed  by  the 
plainti£^  the  defendant  employee  may  give  in  evidence  the  terms  of  his 
contract  with  the  employer  for  the  performance  of  such  service,  to  de- 
termine which,  if  either,  of  the  defendants  is  liable  to  the  plaintUT. 

Inbibuction  to  Jubt. — Amui^iion  qf  (hmtr-'Admaeione  cf  JFbrfies. — 
Supreme  Court. — Breeumption, — A  statement  of  the  court  to  the  juty  try- 
ing a  cause,  made  in  its  instructions  to  them,  that  certain  specified 
matters  have  been  admitted  by  the  parties  to  the  action  to  be  true,  will, 
on  appeal  to  the  Snpreme  Ck>urt,  be  presumed  to  be  tme,  in  the  absence 
of  any  thing  in  the  record  to  the  contrary. 

Sajcs. — An  instruction  to  the  jury  trying  a  cause,  that^  if  a  person  once  knows 
a  particular  thing,  he  will  be  presumed  to  retain  it  indefinitely  there- 
after, in  his  memory,  is  erroneous. 

MAiwint  AMD  Seevaht.— J^eyggewfle.  ■  -Servanft  LiMHiy  to  Co-ServanL-^An 
employee  is  liable  to  a  co-employee,  engaged  in  the  same  general  busi- 
ness for  a  common  employer,  for  injuries  resulting  to  the  latter  from  the 
negligence  of  the  former  in  the  discharge  of  his  duties. 

Prom  the  St.  Joseph  Circuit  Court. 
A.  Anderson^  W.  G.  George^  and  Jl  Broumfiddy  Jr.,  for 
Appellant. 
L.  Hubbard^  for  appellee. 
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Perkins,  J. — This  is  an  action  bronght  by  Harboa 
against  the  appellant,  Hugh  L.  Hinds,  and  the  Studeba- 
ker  Brothers  Manufacturing  Company,  to  recover  for 
injuries  suffered  by  Harbou,  which  he  claims  were  occa- 
sioned by  the  negligence  of  the  appellant  and  of  the  said 
corporation.    The  complaint  is  in  three  paragraphs : 

In  the  first  paragraph,  the  appellee  charges,  that  he  was 
a  carpenter,  and  was  employed  in  his  trade  by  the  Stude- 
baker  Brothers  Manufacturing  Company,  to  labor  in  and 
about  the  constructing  of  a  building,  which  the  com- 
pany was  then  erecting,  to  be  used  by  them  as  a  wagon 
and  carriage  factory ;  that  the  appellee  was,  by  the  direc- 
tion of  the  said  company,  placed  under  charge  of  the 
appellant.  Hinds,  who  was  then  in  the  employment  of  the 
company  as  their  general  superintendent  of  buildings, 
and  of  the  men  engaged  on  tiie  said  building ;  that,  on 
the  2l8t  day  of  November,  1874,  while  so  laboring  on  the 
second  story  of  the  building  in  question,  the  defendants' 
carelessly  and  negligently  caused  a  trench,  or  ditch,  to  be 
dug  along  the  side  of  a  brick  wall  forming  a  part  of  said 
building,  to  such  a  depth,  and  so  close  to  the  wall,  that 
the  wall  fell,  carrying  down  with  it  the  second  story,  on 
which  the  appellee  was  laboring,  and  thereby  threw  down 
and  greatly  injured  the  appellee. 

The  charge  in  the  second  paragraph  is,  that  the  ditch 
was  dug  by,  and  under  the  direction  of,  one  Levi  Drisco ; 
that  Drisco  was  an  incompetent  person  to  have  charge  of 
such  work,  and  that,  at  the  time,  the  defendants  knew 
him  to  be  incompetent;  that,  with  the  knowledge  and 
consent  of  the  defendants,  Drisco  carelessly  and  negli- 
gently dug  a  ditch  to  such  depth,  and  so  close  to  the  wall, 
that  the  wall  was  caused  to  fall,  and  thereby  injured  the 
appellee. 

The  third  paragraph  is  substantially  the  same  as  tilie 
first,  except  the  further  averment  is  made,  that  the  ditch 
was  being  excavated  for  the  purpose  of  having  sewer  pipe' 
laid  therein,  and  that  the  sewer  pipe,  and  the  connections 
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of  the  Bame,  were  so  low,  that  the  digging  of  the  ditch 
deep  enough  to  receive  it,  and  make  the  connectfons, 
would  necessarily  endanger  the  wall  and  cause  it  to  falL 

Hinds  demurred  to  each  paragraph  of  the  complaint, 
for  the  reason  that  the  same  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  him.  The  demur- 
rer was  overruled. 

The  defendants  answered  by  a  general  denial.  Trial, 
verdict  against  Hinds,  and  in  favor  of  the  Btudebaker 
Brothers,  and  judgment  on  the  verdict,  over  a  motion  for 
a  new  trial  by  Hinds. 

The  grounds  on  which  the  moUon  for  a  new  trial  was 
based  were : 

1.  That  the  verdict  was  not  supported  by  the  evidence; 

2.  That  it  was  not  supported  by  any  evidence ; 
8.  That  the  damages  were  excessive ;  and, 

4.  Errors  of  law  occurring  at  the  trial. 

The  errors  of  lew  occurring  at  the  trial  consisted  in  the 
admission  and  rejection  of  testimony,  and  in  the  giving 
and  refusing  of  instructions  to  the  jury. 

The  error  assigned  in  this  court  is  the  overruling  of  a 
motion  for  a  new  trial. 

One  of  the  grounds  stated  in  the  motion  for  a  new  trial 
was  the  admission  in  evidence  of  the  opinion  of  one 
Greenawalt,  as  an  expert 

John  Greenawalt,  being  duly  sworn,  testified,  among 
other  things,  as  follows : 

<*  I  have  superintended  the  laying  of  some  sewer  pipe, 
and  have  laid  some  sewer  pipe  along  the  sides  of  walls.  I 
have  noticed  some  little  such  work  being  done,  but  ha^ 
not  specially  noticed  such  work.  I  have  put  in  sewers 
here  in  streets,  and  have  seen  some  such  work  as  this 
done,  in  Indianapolis." 

This  was  all  that  this  witness  stated  as  to  his  experi- 
ence. The  appellee  then  inquired  of  the  witness :  ^^  What 
was  the  customary  mode  of  putting  in  sewer  pipes  along- 
nde  of  walls,  when  it  was  desired  to  put  the  pipes  from 
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six  to  ten  inches  below  the  walls,  with  reference  to  the 
amount  of  excavation  that  could  be  safely  made  at  one 
time?"  The  appellant  objected  to  this  question,  on  the 
ground  that  the  witness  was  not  shown  to  have  been  an 
expert.  The  objection  was  overruled,  and,  in  reply  there- 
to, the  witness  testified:  "The  custom,  so  far  as  I  under- 
stand it,  is  to  excavate  but  a  short  distance  at  a  time,  fill- 
ing  up  the  excavation  as  you  proceed." 

In  the  case  before  us,  an  expert  would  be  one  having 
skill  and  experience  in  the  construction  of  sewers  along 
the  walls  of  buildings,  that  would  enable  him,  on  hearing 
a  description  of  the  manner  in  which  that  involved  in 
this  case  was  constructed,  to  state  whether  it  was  done 
according  to  the  rules  prescribed  by  science  and  skill  in 
that  branch  of  business. 

The  witness,  in  this  case,  was  not  shown  to  have  pos- 
sessed the  knowledge  and  experience  which  rendered  him 
competent  to  testify  as  an  expert. 

The  next  error  to  which  counsel  call  attention  is  the 
refusal  of  the  court  below,  to  permit  Mr.  Hinds  to  testify 
as  to  the  terms  of  his  contract  with  the  Studebaker  Broth- 
ers Manufacturing  Company,  by  which  he  had  engaged 
in  their  service. 

The  question  put  to  Mr.  Hinds,  by  his  counsel,  was  as 
follows :  **  State  the  terms  of  the  contract,  by  which  you 
assumed  control  of  mason  work  and  other  outside  work 
just  mentioned  by  you,  and  the  terms  of  the  contract  un- 
der which  you  had  control  of  such  work,  at  the  time  of 
the  injury  to  the  plaintiflF."  This  question  was  not  allowed 
to  be  answered,  "  except  as  to  the  terms  of  the  contract 
for  the  doing  of  this  work." 

The  defendant  Hinds  then  ofiered  to  prove :  "  That  he 
was  engaged  to,  and  did,  superintend  the  manufacture 
of  the  iron  work,  and  purchase  of  iron,  and,  in  so  doing, 
did  superintend  some  two  hundred  men."  This  testi- 
mony was  rejected. 

It  was  proper  to  show  the  powers  and  duties  of  Hinds, 
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under  his  employment  by  the  Btudebaker  Brothers,  with 
a  view  to  the  question  of  their  liability,  and  of  the  non- 
liability of  Hiuds,  to  the  plaiutift*,  for  the  injury  of  which 
he  complained  in  this  suit. 

But  we  rhiuk  the  evidence  which  was  permitted  to  go 
to  the  jury  fully  disclosed  the  relations  between  these 
two  parties,  and  that  the  defendant  Hinds  was  not  injured 
by  the  ruling  of  the  court  now  being  considered. 

The  court,  among  others,  gave  the  following  instruc- 
tions to  the  jury,  viz. : 

*^  There  seems  to  be  no  controversy  in  regard  to  the  fol- 
lowing facts,  to  wit :  That,  on  the  21st  day  of  November, 
1874,  the  plaintifi'  was  engaged  by  the  defendant  The 
Studebaker  Brothers  Manufacturing  Company,  as  a  car- 
penter, and  was  at  work  on  the  second  story  of  the  build- 
ing, near  the  wall  which  fell,  and  that  he  knew  nothing 
of  the  character  of  the  work  going  on  in  the  excavation 
at  the  foot  of  the  wall,  endangering  his  safety  while  it 
was  going  on ;  that,  on  that  day,  the  defendant  Hinds 
directed  the  ditch  to  be  dug  along  the  side  of  said  wall, 
it  being  a  brick  wall,  sixteen  inches  thick,  two  stories 
high,  set  upon  a  cobble-stone  foundation  thirty  inches 
wide  at  its  base,  drawn  in  to  twenty  inches  wide  at  the 
top,  and  that  the  ditch  w^as  dug  for  the  purpose  of  laying 
down  a  sewer  pipe,  to  be  connected  at  each  end  with 
guide  sewer  pipes  already  laid  in  or  under  walls  at  each 
end  of  the  ditch.  It  is  further  taken  as  admitted,  that, 
when  the  ditch  was  about  completed,  the  wall  fell,  carry- 
ing down  the  timber  on  which  the  plaintifi*  was  at  work, 
throwing  him  violently  on  a  floor,  breaking  his  leg  and 
otherwise  injuring  him.  It  is  further  admitted,  that  the 
buildings  being  erected,  and  the  ditch  dug,  were  for  the 
company,  and  that  defendant  Hinds  had  charge  of  the 
mason  work,  and  the  excavation  of  the  ditch.  It  is  also 
admitted,  that  Drisco  was  the  foreman  in  charge  of  the 
excavation  of  the  ditch,  and  that  he  was  directed  by 
Hinds,  as  the  agent  of  the  Studebaker  Brothers  Manu- 
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facturing  Company^  to  dig  the  ditch  along  the  wall,  to  a 
depth  safficient  to  lay  sewer  pipe  on  a  level  with  the  guide 
pipes  at  each  end,  in  connection  with  that  already  placed 
at  each  end  of  the  ditch. 

^^If  Hinds  directidd  the  ditch  to  be  dug  to  a  certain 
depth,  as,  for  instance,  to  the  guide  pipe,  at  the  time 
knowing  the  depth  of  the  wall,  or  knew  it  when  it  was 
built  (and  he  is  presumed  to  remember  it),  and  such  depth 
was  so  far  below  the  foundation  of  the  wall,  as,  in  the 
judgment  of  a  man  of  ordinary  prudence,  would  endan- 
ger the  fall  of  the  wall,  Hinds  is  liable.'' 

Nothing  appears  in  the  record,  showing  that  the  ad- 
missions recited  in  the  first  of  the  above  instructions, 
were  not  made.  The  presumption  is,  in  the  absence  of 
anything  in  the  record  showing  the  contrary,  that  the 
statement  of  the  court  was  true. 

In  the  state  of  the  record,  the  instruction  cannot  be 
held  erroneous. 

The  second  of  the  above  instructions  asserts,  as  a  legal 
proposition,  that  if  a  person  once  knew  a  thing,  he  is  pre- 
sumed to  retain  it  in  his  memory,  and  thus  to  know  it  in- 
definitely afterward.  We  doubt  if  general  human  ex- 
perience justifies  such  a  presumption,  as  one  of  fact.  We 
are  not  aware  that  there  is  such  a  presumption  of  law. 

We  think  the  question  of  memory  should  have  been  left 
to  the  jury. 

The  point  is  made,  that  this  action  will  not  lie ;  that  a 
servant  is  not  liable  for  injuries  happening  through  his  neg- 
ligence, to  a  fellow  servant,  in  the  employ  of  the  same  mas- 
ter, in  the  same  general  business ;  and  Albro  v.  JaquUh^  4 
Gray,  99,  and  Souihcote  v.  StanUyy  1 H.  &  N.  247,  are  cited. 

Elementary  writers.doubt  or  deny  the  authority  of  these 
cases.  Addison  Torts,  245;  note  ^,  by  Green  to  Story 
Agency,  sec.  458 ;  Sherman  &  Bedfield  Negligence,  144. 

We  do  not  clearly  perceive  how  it  can  well  be,  that  in  the 
little  community  of  employees  of  the  same  employer,  upon 
the  same  general  undertaking,  the  common  duties  of  man 
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to  man,  in  society  generally,  should  cease  to  exist,  and,  as 
a  consequence,  liability  for  breaches  of  them. 

We  think  the  action  may  be  maintained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, etc 


Ballard  v.  Tubnibb. 

PuBAimiG.-— B^MMt— fibnN<esf  JSVror.— Where  the  defendant  in  an  action 
pleads  payment  in  full  to  the  plaintiff,  evidence  of  a  partial  payment 
by  him  to  a  third  person,  at  the  request  of  the  plaintiff,  is  admissible 
therennder,  and  the  sustaining  of  a  demurrer  to  a  special  paragraph  al- 
leging snch  partial  payment  is  harmless. 

BAMK.—  Want  cf  OamMaraiu)n,'^Br(mimory  NoiAr—An  answer  to  an  action 
by  the  payee,  upon  a  promissory  note,  admitting  its  execution  upon  the 
promise  by  the  payee  to  loan  the  amount  of  the  same  to  the  defendant, 
and  aTerripg  that  the  payee  had  faUed  to  make  such  loan,  amounts  to 
a  plea  of  want  of  consideration,  and  is  sofficient  on  demurrer. 

From  the  Boone  Circuit  Court 

J.  W.  CUmeniB  and  H.  C.  TTiib,  for  appellant. 
(7.  C.  Galvin  and  C  S.  Wesner,  for  appellee. 

HowK,  J. — ^The  appeUee,  as  plaintiff^  sued  the  appellant, 
as  defendant,  in.  the  court  below,  to  recover  a  balance  al- 
leged to  be  due  and  unpaid  on  a  promissory  note,  the  ap- 
pellant being  the  maker,  and  the  appellee  being  the  payee, 
of  said  note. 

To  appellee's  complaint,  the  appellant  answered  in  seven 
paragraphs,  of  which  the  first  was  a  general  denial,  the 
second  was  a  plea  of  payment  in  full,  and  the  fourth  was 
an  answer  of  set-off. 

To  the  second  and  fourth  paragraphs  olf  answer,  the  ap- 
pellee replied  by  general  denial ;  and  to  the  third,  fifth, 
sixth  and  seventh  paragraphs  of  answer,  the  appellee's 
demurrers  for  the  alleged  want  of  sufficient  facts  therein 
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were  severally  sustained  by  the  court  below,  and  to  these 
decisions  the  appellant  excepted. 

The  issues  joined  were  tried  by  a  jury,  in  the  court  be- 
low, and  a  verdict  was  returned  for  the  appellee,  for  the 
balance  due  on  the  note.  And  the  appellant's  written 
motion  for  a  new  trial  having  been  overruled,  and  his  ex- 
ception saved  to  such  ruling,  judgment  was  rendered  by 
the  court  below,  on  the  verdict. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
decisions  of  the  court  below,  in  sustaining  the  appellee's 
demurrers  to  the  third,  fifth,  sixth  and  seventh  paragraphs 
of  his  answer,  and  in  overruling  his  motion  for  a  new  trial 
of  this  cause. 

We  will  consider  and  decide  the  questions  presented  by 
these  several  alleged  errors,  in  the  order  of  their  assign- 
ment. 

1.  In  the  third  paragraph  of  his  answer,  the  appellant 
alleged,  in  substance,  by  way  of  counter-claim,  that  he 
executed  the  note  in  suit,  and  that,  after  its  execution  and 
before  the  commencement  of  this  suit,  he  entered  into  a 
contract  with  the  appellee,  through  her  agent,  Samuel  Tur- 
ner, whereby  the  appellant  was  to  pay  one  Isaac  Egbert 
the  sum  of  eighty-one  dollars,  due  him  from  the  appellant 
and  one  Samuel  Turner ;  that  the  same  was  to  be,  by  said 
agreement,  applied  on  said  note ;  that  appellant  fulfilled 
his  part  of  said  agreement,  and  paid  said  sum  to  said  Isaac 
Egbert,  at  the  appellee's  special  request ;  and,  therefore, 
he  asked  that  said  sum  of  money,  so  pind  to  said  Egbert, 
might  be  recouped  out  of  appellee's  claim. 

Regarded  in  its  most  favorable  light  for  the- appellant, 
this  paragraph  of  answer  is  only  a  special  plea  of  pay- 
ment. For,  if  the  payment  to  Egbert  was  made  to  him 
at  the  appellee's  request,  then  it  was,  in  legal  efiect,  a  pay- 
ment to  appellee.  The  fsu^ts  alleged  in  this  paragraph 
were  therefore  admissible  in  evidence  under  the  general 
plea  of  payment;  and  the  error  of  the  court,  in  sustain- 
ing a  demurrer  to  this  paragraph,  if  it  was  an  error,  was 
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a  harmless  one,  and  would  not  be  available  to  the  appel- 
lant for  any  parpose.  Straugh  v.  GeoTy  48  Ind.  100 ;  Cool 
V.  Coolj  54  Ind.  225 ;  and  Baker  v.  The  Arctic  Ditchers^  54 
Ind.  810, 

2.  In  the  fifth  paragraph  of  his  answer,  the  appellant 
admitted  the  execution  of  the  note  in  suit,  but  said  that 
the  same  was  given  in  consideration  that  the  appellee 
would  loan  to  him  the  sum  of  money  in  said  note  men- 
tioned ;  that,  at  the  time  of  the  execution  of  said  note, 
the  appellee  represented  to  the  appellant,  that  she  had 
coming  to  her  from  an  insurance  company  the  sum  of  six 
hundred  and  thirty-five  dollars,  and  that  the  appellee  was 
then  indebted  to  the  appellant,  in  a  sum  of  money  equal 
to  the  aforesaid  sum,  less  the  amount  of  the  note  sued  on ; 
and  that  the  appellee,  by  her  agent,  represented  to  the 
appeUant,  that,  in  the  event  of  his  execution  of  said  note, 
he  might  have  the  favor  of  said  excess  of  money  above 
his  debt;  that  appellant  accordingly  executed  said  note; 
that  the  appellee  had  at  all  times  failed  and  refused  to  let 
the  appellant  have  said  money ;  and  that  said  note  was 
given  for  no  other  or  difierent  consideration  whatever. 
Wherefore,  etc. 

The  substance  of  this  paragraph  is,  that  the  appellant 
executed  the  note  in  suit  to  the  appellee,  for  the  loan  by 
her  to  him  of  the  amount  of  the  note  in  money ;  and  that, 
when  she  got  the  note,  she  had  at  all  times  refused  to 
loan  him  the  money. 

If  the  facts  alleged  are  true,  and,  as  they  are  well  plead- 
ed, the  appellee's  demurrer  thereto  admits  their  truth, 
surely  they  ought  to  constitute  a  complete  defence  to  any 
action  on  the  note,  by  the  payee,  against  the  maker 
thereof. 

We  are  very  clearly  of  the  opinion,  that  the  court  be- 
low erred,  in  sustaining  the  appellee's  demurrer  to  this 
fifth  paragraph  of  answer.  As  between  the  payee  and 
maker  of  a  promissory  note,  the  want  of  consideration 

Vol..  Lvin.. 
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therefor  always  has  been,  and,  in  our  opinion,  always  will 
be,  a  good  defence  to  an  action  on  the  note. 

We  need  not  especially  notice  the  sixth  and  seventh 
paragraphs  of  the  appellant's  answer.  In  each  of  these 
paragraphs,  the  appellant  sought  to  obtain  the  benefit  of 
the  eighty-one  dollars  paid  to  Egbert,  mentioned  in  the 
third  paragraph  of  answer  before  set  out,  either  by  way 
of  set-off  or  payment.  Even  if  the  coui*t  below  erred,  in 
sustaining  demurrers  to  these  paragraphs,  we  are  satis- 
fied, from  the  appellant's  own  evidence,  that  the  errors 
were  harmless,  as  he  showed  by  his  own  testimony  that 
he  was  not  entitled  to  any  credit  on  the  note  in  suit,  on 
account  of  the  payment  to  Egbert. 

The  judgment  of  the  court  below  is  reversed^  at  the 
appellee's  costs,  and  the  cause  is  remanded,  with  instrac- 
tions  to  overrule  the  demurrer  to  the  fifth  paragraph  of 
the  answer,  and  for  further  proceedings. 


Conklin  bt  al.  v.  The  Town  of  Cambridge  City  et  al. 

CITIB9  Aim  Towns.— Towik^IhtMi^  Foam  Lamd  Jw  MwMful  JS/rpom.'- 
By  the  act  of  June  18th,  1852, 1  G.  A IL,  p.  610,  relative  ''to  the  taxa- 
tion of  lands  in  towns  and  cities,"  a  tract  of  land  exceeding  twentj  , 
acres,  of  which  less  than  that  area  is  used  exclusively  for  farming  purposes, 
lying  within  the  limits  of  a  town  or  city  containing  less  than  ^Ye  thou- 
sand inhabitants,  is  subject  to  taxation  for  moiiieipal  putpoaes. 

From  the  Wayne  Circuit  Court. 

G.  Holland  and  C.  C.  Binkley,  for  appellants. 
H.  C.  Fox^  for  appellees. 

HowK|  J. — ^In  this  action,  the  appellants  were  plaintiffs, 
and  the  appellees  were  defendants,  in  the  court  below. 

The  action  was  brought  under  the  provisions  of  an  act 
of  the  General  Assembly  of  this  State,  entitled  ^^  An  act 


NOVEMBER  TERM,  1877.  181 

Goaklin  HaLv.  The  Town  of  Cambridge  CAtj  et  aL 

in  relation  to  ihe  taxation  of  lands  in  towns  and  cities/' 
approved  Jane  18th,  1862.  1  G.  &  H.,  p.  610.  This  act 
contains  bat  a  single  section,  and,  omitting  its  enacting 
clause,  it  reads  as  follows : 

^  That  any  lands  embraced  within  the  corporate  limits 
of  any  town  or  city,  which  are  used  exclusively  for  farm- 
ing  purposes,  shall  not  be  liable  to  any  tax  or  assessment 
for  town  or  city  purposes:  Provided,  however,  That  the  pro* 
visions  of  this  act  shall  not  apply  to  parcels  of  land  ap- 
plied  to  the  purposes  aforesaid,  containing  less  than  twen- 
ty acres,  nor  to  any  in  or  out  lots  laid  off  and  lying  with- 
in the  corporate  limits  of  any  town  or  city  This  act  shall 
not.  apply  to  any  town  or  city  containing  more  than  five 
thousand  hihabitants." 

In  their  complaint,  the  appellants  alleged,  in  substance, 
that  the  appellee  Cambridge  City  was  an  incorporated 
town,  in  this  State,  containing  much  less  than  five  thou- 
sand inhabitants ;  that  the  appellant  Harriet  E.  Conklin 
owned  certain  real  estate  within  the  corporate  limits  of 
said  town,  and  that  the  other  appellant,  Benjamin  Conk- 
lin, owned  no  real  estate  therein ;  that,  for  the  year^l878, 
the  appellee  Cambridge  City  had  assessed  the  said  real 
estate  for  taxation,  partly  in  the  name  of  said  Benjamin 
Conklin,  and  partly  in  the  name  of  said  Harriet  E.  Conklin, 
particularly  describing  the  real  estate  assessed  in  the  name 
of  each  of  them,  although  no  part  of  said  real  estate  had 
been  owned  by  said  Bei^jamin  Conklin,  at  any  time  with- 
in eight  years ;  that  no  part  of  said  real  estate  had  been 
given  in  or  listed  by  said  Benjamin  Conklin ;  that  all  the 
real  estate  in  said  town,  belonging  to  said  Harriet  E. 
Conklin,  had  been  in  her  possession  for  more  than  eight 
years ;  that  said  real  estate,  described  as  twenty  acres  as^ 
sessed  to  Harriet  E.  Conklin,  with  its  improvements, 
valued  at  six  thousand  dollars,  was  and  constituted  but  a 
single  tract;  that,  at  the  time  of  said  assessment,  and  con- 
tinuously for  many  years  before  that  time,  and  still,  the 
said  tract  was  used  exclusively  for  farming  purposes,  and 
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had  never  been  laid  out  in  lots,  and  therefore  was  not  lia- 
ble to  said  tax  or  assessment  for  town  purposes;  that  not- 
withstanding all  these  facts,  the  appellees  persisted  in  col- 
lecting the  said  taxes;  that  the  appeUee  Pritchard,  as 
Marshal  of  said  town,  by  virtue  of  the  town  duplicate  for 
taxes,  had  seized  and  levied  on  certain  described  personal 
property  of  said  Benjamin  Conklin,  to  pay  and  satisfy 
said  taxes,  had  advertised  the  same  for  sale,  and  would  sell 
the  same,  if  not  restrained  by  the  court  below. 

The  prayer  of  said  complaint  was  for  a  temporary  re- 
straining order,  and,  on  final  hearing,  for  a  perpetual 
injunction.  The  complaint  was  duly  verified,  and  the 
proper  undertaking  was  therewith. filed. 

The  appellees  answered  the  appellants'  complaint,  by  a 
general  denial,  and  the  cause  was  tried  by  the  court  be- 
low, and  a  finding  made  for  the  appellees;  and  the  appel- 
lants' written  motion  for  a  new  trial  having  been  over- 
ruled, and  their  exception  saved  to  such  ruling,  judgment 
was  rendered  on  the  finding,  for  the  appellees. 

The  only  alleged  error  of  the  court  below,  assigned  by 
the  appellants  in  this  court,  was  the  overruling  of  their  mo- 
tion for  a  new  trial ;  and  the  only  alleged  causes  for  such 
new  trial  were,  that  the  finding  of  the  court  was  not  sus- 
tained by  sufficient  evidence,  and  was  contrary  to  law. 

The  question,  therefore,  for  our  consideration,  is  a  mix- 
ed question  of  law  and  fact.  All  the  other  facts  in  issue 
between  the  parties,  except  the  fact  as  to  whether  the  ap- 
pellants' lands,  to  the  amount  of  twenty  acres,  were  ^^used 
exclusively  for  farming  purposes,"  were  admitted  on  the 
trial. 

The  evidence  of  the  county  surveyor,  on  the  one  dis- 
puted question  of  fact,  was  the  controlling  evidence  in  te- 
gard  to  the  quantity  of  appellants'  land,  within  the  corpo- 
rate limits  of  the  town,  and  the  quantity  used  exclusively 
for  farming  purposes.  This  witness  testified,  m  substance, 
that  the  appellant  Harriet  E.  Conklin  owned  a  tract  of 
land  within  the  corporate  limits  of  Cambridge  City,  con- 
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taining  twenty-one  and  one  hundred  and  fifty  one  hun- 
dred and  sixtieths  acres;  that,  of  this  tract,  two  and 
eleven  hundredths  acres  were  not  used  for  farming 
purposes ;  and  therefore  it  followed  that,  of  said  tract  of 
land,  less  than  twenty  acres  were  ^^  used  exclusively  for 
farming  purposes."  Of  course,  as  the  appellants  failed,  by 
their  evidence,  to  bring  their  case  within  the  strict  letter 
of  the  statute,  they  failed  in  the  court  below,  and  they 
must  also  fail  in  this  court,  to  obtain  the  relief  sought  for. 

Exemptions  from  taxation  are  not,  and  ought  not  to  be, 
especially  favored  by  the  courts ;  and  where  such  an  ex- 
emption is  claimed,  the  party  claiming  the  same  must 
show  a  case,  by  sufficient  evidence,  which  is  clearly  with- 
in the  exact  letter  of  the  law. 

This  was  not  done  in  the  case  now  before  us ;  and,  there- 
fore, we  hold  that  the  court  below  did  not  err,  in  overrul- 
ing the  appellants'  motion  for  a  new  trial.  The  Common 
Council  of  Indianapolis  v.  McLean^  8  Ind.  828. 

The  judgment  of  the  court  below  is  affirmed,  at  the  costs 
of  the  appellants. 


CABBaXBL  BT  UX.  V.  CoX. 

FoBXEB  KravmcKTKfS.—Roal  E^taU,  Aetim  to  Beeoverj-^Dinmmtd  cf  Otim 
Afier  ft  has  Chne  to  Jury. — Waicer, — In  an  action  for  the  reooyery  of  real 
estate,  the  defendant  answered  former  adjudication,  alleging,  that,  in  a 
former  action,  between  the  same  parties,  for  the  recovery  of  the  same 
real  estate,  wherein  the  defendant  had  obtained  a  verdict  and  judgment 
in  his  favor,  the  plaintiff,  having  obtained  a  new  trial  as  a  matter  of 
right,  dnring  the  second  trial  and  after  the  jury  trying  the  same  had  re- 
tired to  deliberate  on  their  verdict,  had,  by  leave  of  court  and  without 
objection  by  the  defendant,  dismissed  the  cause  without  prejudice,  and 
judgment  was  rendered  accordingly,  with  costs,  for  the  defendant. 

Hdi^  on  demurrer,  that,  such  dismissal  having  been  made  without  objec- 
tion by  the  defendant,  the  answer  is  insufficient. 


58    133 
139    604 
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From  the  Hendricks  Circuit  Court. 

L.  M.  CampbeUj  for  appellants. 

E.  F.  Sitter^  L.  C.  Walker  and  L.  BitteTj  for  appellee. 

HowK,  J. — ^This  was  an  action  by  the  appellants,  as 
plaintiffs,  against  the  appellee,  as  defendant,  in  the  court 
below,  for  the  recovery  of  certain  real  estate,  in  Hen- 
dricks  county,  Indiana. 

The  appellants'  original  complaint  contained  two  para- 
graphs : 

The  first  paragraph  was  in  the  ordinary  statutory  form 
in  such  cases,  and  in  it  the  appellants  alleged  that  the  ap- 
pellant Rebecca  H.  Carmikel,  the  wife  of  her  co-appel- 
lant, was  the  owner,  in  fee  simple,  of  said  real  estate,  and 
entitled  to  the  possession  thereof,  and  that  the  appellee 
unlawfully  held  possession  of  said  real  estate,  and  for 
three  years  last  past  had  unlawfully  kept  the  appellants 
out  of  the  possession  thereof,  to  their  damage  in  the  sum 
of  five  hundred  dollars. 

The  second  paragraph  of  the  complaint  does  not  differ 
materially  from  the  first  paragraph,  except  that  in  the 
former  the  appellants  have  stated,  more  fully  than  in  the 
first  paragraph,  the  title  of  the  appellant  Rebecca  H.  Car- 
mikel to  the  real  estate  in  controversy. 

To  appellants'  complaint,  the  appellee  answered  in  two 
paragraphs,  as  follows : 

1.  A  general  denial ; 

2.  And,  in  the  second  paragraph,  the  appellee  alleged, 
in  substance,  that,  on  the  2d  day  of  December,  1872,  the 
appellants  commenced  an  action  against  the  appellee,  in 
the  court  below,  for  the  recovery  of  the  same  real  estate, 
and  seeking  the  same  relief,  as  in  this  action ;  that  the 
appellee  appeared  in  said  prior  action,  and  filed  his  an- 
swer to  the  complaint  therein,  and  the  issues  joined  were 
duly  tried  by  the  court  below,  on  the  28th  day  of  Novem- 
ber, 1873,  resulting  in  a  finding  and  judgment  in  favor  of 
the  appellee  and  against  the  appellants ;  that  afterward,  on 
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the  27th  day  of  Aprils  1874,  the  ^^pellanta  having  paid 
all  coets  in  said  prior  action,  the  judgment  of  the  court 
below  ther^,  on  their  written  motion,  was  vacated  and 
set  aside,  and  they  were  granted  a  new  trial  as  a  matter 
of  right  under  tiie  statute,  by  the  order  of  said  court ; 
that  afterward,  at  the  September  term,  1874,  of  the  court 
below,  the  parties  appeared  in  said  prior  action  and  sub- 
mitted the  same  to  a  jury  for  trial,  and,  .on  the  11th  day 
of  September,  1874,  tiie  following  order  and  judgment 
were  entered,  in  said  cause,  on  the  proper  order  book  of 
said  coort,  to  wit: 

''Come  the  parties  herein,  by  their  attorneys;  also, 
come  the  jurors  of  the  jury,  empanelled  for  the  trial  of 
this  cause,  and,  after  hearing  the  arguments  of  counsel 
and  charge  of  the  court,  the  jury  retire  in  care  of  a  sworn 
bailiff  to  deliberate,  and  before  verdict  the  plaintiffs  dis- 
miss this  cause,  without  prejudice  to  their  rights,  on  leave 
of  the  court  first  obtained*  It  is  therefore  considered  by 
the  court,  that  said  defendant  recover  of  said  plaintiffs  his 
costs.faerein  laid  out  and  expended,  taxed  at «— —  dollars 
and  —  cents." 

Wherefore  the  appellee  said,  that  the  appellants  ought 
not  to  have  and  maintain  this  suit,  because  the  same  sub- 
jeet^matter,  being  the  same  real  estate,  herein  sought  to 
be  recovered,  was  decided  and  adjudicated  in  the  afore- 
said former  suit,  and  that,  by  reason  of  the  facts  in  said 
paragraph  contained,  the  appellants  were  estopped  from 
maintaining  and  prosecuting  this  action  ;  and,  therefore, 
the  i^pellee  prayed  judgment  for  costs. 

The  appellants  demurred  to  the  second  paragraph  of 
appellee's  answer,  for  the  alleged  want  of  sufficient  facts 
ther^n  to  constitute  a  defence  to  their  action,  which  de- 
mnrrer  was  overruled  by  the  court  below,  and  to  this 
decision  the  appellants  excepted. 

The  appellants  then  filed  an  additional  third  paragraph 
of  complaint,  conUdning  substantially  the  same  averments 
as  were  contained  in  the  second  paragraph  of  their  com- 
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plaint,  m  regard  to  the  ownership,  and  right  to  the  pOB- 
eession,  of  said  real  estate,  the  unlawful  possession  thereof 
by  the  appellee,  and  the  damages  sustained  by  appellanta  by 
reason  of  the  appellee's  possession.  The  appellants  then  set 
out,  in  this  third  paragraph,  their  version  of  the  facts  in  rela- 
tion to  their  first  suit  for  the  recovery  of  said  real  estate, 
the  proceedings  had  therein,  and  their  dismissal  thereof, 
which  version  did  not  differ  materially  from  the  appel- 
lee's statement  of  the  same  matters,  in  tiie  second  para- 
graph of  his  answer,  the  substance  of  which  we  have  al- 
ready given ;  and  the  appellants  also  stated  the  reasons 
for  their  dismissal  of  their  first  suit;  but  these  reasons 
are  not  material  in  the  consideration  of  this  cause,  and 
therefore  we  need  not  set  them  out . 

To  this  third  paragraph  of  complaint,  the  appellee  de- 
murred upon  two  grounds  of  objection :  1.  The  want  of 
sufficient  facts  therein  to  constitute  a  cause  of  action; 
2.  That  the  court  below  had  no  jurisdiction  over  the 
subject-matter  complained  of.  This  demurrer  was  sus- 
tained by  the  court  below,  and  the  appellants  excepted  to 
this  decision,  and,  refusing  to  plead  further,  judgment  was 
rendered  on  the  demurrers,  in  favor  of  the  appellee  and 
against  the  appellants,  for  the  costs  of  this  action. 

In  this  court,  the  appellants  have  assigned,  as  errors, 
the  overruling  by  the  court  below  of  their  demurrer  to 
the  second  paragraph  of  the  appellee's  answer,  and  the 
sustaining  by  said  court  of  appellee's  demurrer  to  the  ad- 
ditional third  paragraph  of  the  appellants'  complaint. 

These  alleged  errors  may  well  be  considered  together, 
for  it  will  readily  be  seen  that  they  present  the  same 
question,  namely,  the  legal  effect  of  the  proceedings  and 
judgment  of  the  court  below,  in  the  appellants'  first  ac- 
tion against  the  appellee  for  the  recovery  of  the  real  es- 
tate in  controversy.  The  record  of  said  proceedings  and 
judgment,  as  set  out  in  the  pleadings  in  this  cause,  con- 
clusively establishes  these  facts :    That  the  parties  were 
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present  in  court ;  that  the  jury  had  retired  to  consider  of 
their  verdict;  that,  before  verdict,  the  appellants  moved 
for  and  obtuned  leave  of  the  court  to,  and  did,  dismiss 
said  cause,  without  prejudice  to  their  rights ;  and  that  the 
appellee,  thoygh  present  in  court,  neither  asked  for  a 
verdict  nor  objected  to  such  dismissal,  as  he  had  the 
right  to  do  and  might  have  done.  Under  these  facts,  it 
seems  to  us  a  fair  conclusion,  that  the  appellee  acquiesced 
in  and  consented  to  the  appellants'  dismissal  of  said 
cause,  as  he  had  the  right  to  do ;  and  that,  having  so 
done,  he  cannot  now  complain  of  such  dismissal  as  ille- 
gal.  We  readily  concede,  that,  if  the  appellee  had  ob- 
jected to  the  appellants'  dismissal  of  said  cause,  after  the 
retirement  of  the  jury  and  before  verdict,  and  the  court 
below  had  overruled  the  objection  and  permitted  Buch 
dismissal,  such  decision  would  have  been  error  for  which 
the  judgment  of  the  court,  on  such  dismissal,  would 
probably  have  been  reversed,  on  appeal.  Holland  v. 
Johnsofiy  51  Ind.  S46.  Whether  the  appellants'  dismissal 
of  their  first  suit  was  right  or  wrong,  or  whether  the  ap- 
pellee IS  or  is  not  in  any  condition  to  complain  of  such 
dismissal,  it  seems  to  us  that  these  questions  are  immate- 
rial in  this  case.  The  only  question,  in  connection  with 
the  proceedings  and  judgment  in  the  first  suit,  worthy  of 
a  moment's  consideration  in  this  case,  is  this :  Was  there 
any  adjudication,  in  said  first  suit,  of  the  matters  in  issue 
therein?  Of  course,  this  question  must  be  answered  in 
the  negative,  as  there  was  neither  verdict  nor  finding  on 
the  issues,  on  which  any  such  adyudication  could  be 
founded. 

In  our  opinion,  the  court  below  erred  in  overruling  the 
appellants'  demurrer  to  the  second  paragraph  of  the  ap- 
pellee's answer,  and  also  in  sustaining  the  appellee's  de- 
murrer to  the  third  paragraph  of  the  appellants'  com- 
plaint. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
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the  caase  is  remanded,  with  iDBtroctions  to  sostain  the  de- 
murrer  to  the  second  paragmph  of  answer,  and  to  over- 
rale  the  demurrer  to  the  third  paragraph  of  the  oom- 
plaint,  and  for  farther  proceedings. 


BoTD  i;.  Wadb. 

SUPBEME  GoTTBT. — IfulrvcUon  to  Jury, — Evidence,— ^I^rt9umpii(m. — IVoeiiee.— 
On  appeal  to  the  Supreme  Court,  where  the  evidence  la  not  in  the  record, 
instructions  to  the  jur^r,  which  are  not,  in  themselyes,  ineonsistent  with 
the  pleadings  ia  the  eanae  or  contrary  to  law,  will  be  pcesamed  to  have 
been  proper. 

Same. — Exdwion  <^  Evidence, — ^Where,  on  such  appeal,  it  does  not  appear 
from  the  pleadings,  that  evidence  which  was  excluded  should  have  been 
admitted,  the  ezdnsion  Irill  be  presumed  to  have  been  right. 

From  the  LaGrange  Circuit  Court 

A.  Mliwn  and  T.  E.  JEUisan^,  for  appellant. 

A.  Zollars^  F.  T.  ZoUars  and  J.  B.  Wade^  for  appellee. 

BiDDLE,  C.  J.— Complaint  by  the  appellant^  against  the 
appellee,  for  breach  of  contract  in  not  asmgning  and  trans- 
ferring certain  notes  and  mortgages.  The  first  and  sec- 
ond paragraphs  are  for  the  breach  of  the  contract,  and 
the  third  alleges  fraud,  committed  in  making  the  contract 
and  refusing  to  perform  it.  Answer,  issue,  trial,  verdict 
for  appellee,  motion  for  a  new  trial  overruled,  exception, 
judgment,  appeal. 

The  causes  assigned  for  a  new  trial  are  as  follows : 

*^  1.  Because  the  court  erred  in  giving  each  of  the  in- 
structions numbered  from  one  to  twenty,  inclusive. 

^^  2.  Because  the  court  erred  in  refusing  to  give  the  in- 
structions, one  and  two,  asked  by  the  plaintiff. 

'*  3.  Because  the  court  erred  in  refusing  to  permit  the 
plaintiff  to  prove  by  William  Dixon,  a  competent  wit- 
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ne68,  that  the  said  property  in  Rome  City  was  not,  in 
1878,  worth  four  hundred  dollars,  and  hecaose  the  coart 
refhsed  to  allow  the  plaintift*  to  prove  the  value  of  said 
property  after  1872. 

<'4.  The  court  erred  in  giving  instruction  numhered 
one,  of  its  own  motion/' 

The  instructions,  and  the  exceptions  to  them,  are  prop- 
erly in  the  record.  We  have  examined  them,  but  can 
see  no  objections  to  them,  or  to  any  of  them,  as  proposi* 
tions  of  law ;  and  as  there  is  no  part  of  the  evidence  be- 
fore us,  and  as  they  are  not  inconsistent  with  the  basis  of 
the  case  presented  by  the  pleadings  and  issues,  it  is  im- 
possible for  us  to  say  that  any  of  them  are  erroneous  or 
inapplicable  to  the  case. 

And  there  being  nothing  in  the  pleadings  to  show  us 
that  the  rulings  of  the  court  upon  the  evidence  were  wrong, 
and  as  there  is  no  evidence  before  us,  there  is  nothing  to 
show  us  that  they  were  erroneous  as  to  other  evidence* 
We  must,  therefore,  presume  that  they  are  right.  If  any 
error  intervened  in  the  case,  it  has  not  been  shown  to  this 
court  These  rules  of  prai^ce  are  familiar  and  undis- 
puted. 

The  judgment  is  affirmed,  with  costs. 


Greensbobo  Township,  Hsnbt  County,  v.  Cook. 
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a  civil  towDfthipy  as  anch,  has  no  anthoritj  to  employ  a  teacher  of  m 
common  school  of  his  townihipi  and  an  action  brought  against  sach        155  206 
township,  for  services  rendered  under  soch  employment,  can  not  be 
maintained. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  E.  H.  Bvudyy  for  appellant. 
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BiDDLE,  C.  J. — ^David  K.  Cook  sued  Greensboro  Town- 
ship, in  Henry  county,  Indiana,  for  "  twenty  days  teach- 
ing school  at  Prairie  school-house,  and  for  said  township, 
at  the  request  and  upon  the  employment  of  Stephen 
Ditch,  trustee  of  said  township,  in  the  Fall  of  1873,  at  two 
dollars  per  day,'*  which  he  alleges  is  due  and  unpaid. 
The  suit  was  commenced  before  a  justice  of  the  peace, 
and  was  appealed  to  the  circuit  court,  wherein  the  appel- 
lee recovered  judgment  against  the  appellant,  over  a 
motion  for  a  new  trial  and  exception.  The  appellant 
brought  the  case  here  on  appeal 

Greensboro  Township  is  the  name  of  the  corporation  of 
the  civil  township.  The  trustee  of  Greensboro  Township 
has  no  authority  to  employ  school-teachers,  and  the 
township  cannot  be  made  liable  to  them,  if  so  employed. 
Greensboro  School  Township  is  the  name  of  the  school 
township,  and  is  the  only  authority,  which,  by  its  trustee, 
can  employ  a  school-teacher.  The  two  corporations,  both 
created  by  law,  although  they  occupy  the  same  territory^ 
and  have  the  same  trustee,  are  as  distinct  in  their  rights 
and  liabilities  as  are  two  individuals  of  difierent  names. 
They  cannot  perform  each  other's  functions,  nor  be  made 
liable  for  each  other's  duties.  This  case,  therefore,  cannot 
be  sustained.  The  appellee  has  sued  one  corporation  for 
the  liability  of  another.  He  must  fail  in  his  suit.  This 
question  has  been  several  times  decided  by  this  court. 
See  Jackson  Township  v.  The  Home  Insurance  Co.^  etc.^  54 
Ind.  184,  and  the  cases  there  cited. 

There  is  another  question  made  in  the  case,  upon  an 
amendment  to  the  summons,  but  it  is  useless  to  decide  it, 
as  we  hold  that  the  appellant  cannot  be  held  liable  even 
when  **  in  court." 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
etc. 
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AffbaIi. — Supreme  Court, — Notke, — Where  part  only  of  eerenil  co-parties 
to  an  action  appeal  to  the  Supreme  Court,  without  serving  notice  thereof 
on  those  not  joining  in  the  appeal,  it  will  be  dismissed. 

From  the  Boone  Circuit  Court. 

6r.  J7.  Goodwirij  for  appellants. 

B.  C.  Gregory,  W.  B.  Gregory  and  i?.  W.  SarrtsoHy  for 
appellee. 

NiBLACE,  J. — This  cause  was  first  a  proceeding  by 
Amanda  E.  Darnall,  against  her  husband,  Nathan  F.  Dar- 
nall,  to  correct  an  alleged  mistake  in  the  execution  of  a 
deed  of  conveyance.  William  Emmert,  Gilbert  H.  Good- 
win and  William  T.  Hart  were  afterward  made  co- 
defendants.  There  was  a  trial,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff,  against  all  the  defendants. 

Emmert  and  Goodwin  have  appealed  to  this  court,  with- 
out joining  their  co-defendants  in  the  appeal,  and  without 
serving  any  notice  of  the  appeal  upon  them. 

For  these  omissions' the  appellee  moves  to  dismiss  the 
appeaL 

Our  code  provides,  that  "  A  part  of  several  co-parties 
may  appeal,  but  in  such  case  they  must  serve  notice  of 
the  appeal  upon  all  the  other  co-parties,  and  file  the 
proof  thereof  with  the  clerk  of  the  Supreme  Court.'*  2 
R.  8. 1876,  p.  289,  sec.  551. 

This  provision  of  the  code  not  having  been  complied 
with,  the  cause  is  not  properly  before  us,  and  the  appeal 
will  have  to  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  apf^ellants. 


Pbathxr  v.  Prather. 

YflLU— Death  cf  Device  During  Life  cf  TeekUor.—Husband  and  Wtfe,—' 
Deacendant, — Statute  Cowtrwd. — Where  a  wife,  to  whom  real  estate  has 
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been  devised,  diee  doriog  the  lile  of  the  testator,  of  whom  she  is  a  de- 
scendant, her  widower  takes  no  interest  therein,  he  not  being  her  descend- 
ant, within  the  meaning  of  section  18  of  the  statute  of  wills,  2  R.  S.  187d, 
p.  570. 

Prom  the  Marion  Circuit  Court. 

• 

G.  W.  Spahfj  H.  Dailey  and  W.  N.  PiekeriUj  for  appel- 
lant. 

A.  Q.  JoneSj  Jr.^  and  W.  8.  Rycm^  for  appellee. 

PERKmSy  J. — Suit  for  partition.  Partition  denied* 
The  facts  of  the  case  are  these : 

Nathan  B.  Palmer  died  in  April,  1875,  leaving  a  will 
which  was  duly  probated.  That  will  contained  a  clause 
devising  to  Mary  Prather,  a  grandchild  of  said  Palmer, 
lots  twelve,  thirteen  and  fourteen  in  Nathan  B.  Palmer's 
addition  to  the  city  of  Indianapolis.  Said  Mary  Prather, 
the  devisee,  departed  this  life  in  February,  1875,  two 
months  prior  to  the  death  of  the  devisor,  leaving  surviv- 
ing her  Austin  B.  Prather,  her  husband,  who  is  the  plain- 
tiff in  this  suit,  and  Henry  B.  Prather,  her  only  child^ 
who  is  the  defendant  in  this  suit.*  The  plaintiff  claims 
one-third  of  the  real  estate. 

Section  IS  of  the  statute  of  wills,  2  R.  8.  1876,  p.  578, 
enacts,  that  ^*  Whenever  any  estate,  real  or  personal,  shall 
be  devised  to  any  decedent  [descendant]  of  the  testator, 
and  such  devisee  shall  die  during  the  lifetime  of  the 
testator,  leaving  a  descendant  who  shall  survive  such 
testator,  such  devise  shall  not  lapse,  but  the  property 
so  devised  shall  vest  in  the  surviving  descendant  of  the 
devisee,  as  if  such  devisee  had  survived  the  testator,  and 
died  intestate." 

Section  22  of  the  statute  of  descents,  1 R.  S.  1876,  p.  412, 
enacts,  that  ^^If  a  wife  die,  testate  or  intestate,  leaving  a 
widower,  one-third  of  her  real  estate  shall  descend  to 
him ;  subject,  however,  to  its  proper  proportion  of  the 
debts  of  the  wife  contracted  before  marriage." 

The  real  estate  in  question  never  vested  in  Mary 
Prather.    It  never  became  hers.    It  remained  Nathan  B. 
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Pdmei^B  till  his  death.  After  his  death  it  passed,  by  vir- 
tue of  the  will,  to  the  descendants  of  Mary  Prather.  As 
the  title,  legal  or  equitable,  to  the  property  never  was  in 
Mary  Prather,  her  husband  could  not  take  any  part  of 
the  property  as  her  heir,  or  husband.  As  he  was  not  a 
descendant  from  her,  he  could  take  no  part  of  it  under 
the  will. 

The  plaintiff,  the  husband  of  Mary  Prather,  did  not 
show  title  in  himself  to  any  part  of  the  real  estate  devised 
to  her ;  the  title  to  all  of  it  was  in  the  defendant,  the  sod, 
the  descendant,  of  said  Mary.  The  court  did  not  err  in 
refusing  partition. 

The  judgment  is  affirmed,  with  costs. 


Sntber  bt  ux.  v.  Bbadbk. 

jyUBOA'^Eraiiid.'-'Bnmimry  N<4e.'^Mortgage.--FitndomBre,'^Th^  fact  that 
a  creditor,  by  meana  of  threata,  made  by  him  to  hia  debtor,  that  he  will 
leaort  to  l^^l  proceedinga  to  collect  a  valid  debt,  owing  from  the  latter 
to  the  former,  indacea  the  debtor  to  execute  to  him  a  promissory  note 
therefor,  and  a  mortgage  on  real  estate  to  secure  its  payment,  constitoiea 
neither  duress  nor  fraud. 

pRAcncB.— Jury. — I^romu9ory  NoU, — In  an  action  upon  a  promissory  note, 
the  court,  in  its  discretion,  may  permit  such  note  to  be  attached  to  the 
complaint  aa  an  exhibit,  and  allow  the  same  to  be  aent  to  the  jury,  after 
they  have  retired  to  consult  as  to  their  verdict 

8A]fX.-^Ferd»d. — ^The  court  may  allow  a  blank  form  of  a  verdict  to  be 
prepared  by  a  party  to  an  action,  and  aent  to  the  jury  for  their  use. 

EvmmcB. — ^iVniitiaory  Ffitj-^AdtrnmaiiM  cf  Pairty,-^Dure». — FVaud, — Mw- 
take, — ^In  an  action  upon  the  last  of  several  promiasory  notes,  given  in 
the  same  transaction,  where  the  defence  relied  upon  ia  duress,  fraud  or 
mistake  in  its  execution,  a  written  confession,  under  oath,  by  the  defend- 
ant, of  the  execution  and  justness  of  another  of  such  notes,  filed  by  him 
in  an  action  thereon  against  him,  is  admissible  in  evidence. 

LfnUBfr. — Ckmbraet  not  m  Writing, — Seeoupment, — StatuUi  Construed, — By 
secUon  5  of  the  act  of  March  7th,  1861,  2  G.  A  H.,  p.  656,  and  by  the 
act  of  March  9th,  1867, 1  R.  S.  1876,  p.  599,  concerning  intereist  on  money, 
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all  interefit  contracted  for  in  exoeas  of  six  per  cent  per  annum,  by  a 
contract  not  in  writipg,  may  be  recouped* 

Prom  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy^  W.  T.  Brushy  M.  D.  White  and  E.  C.  Sny- 
der^  for  appellants. 
L.  Wallace  and  G.  D.  Hurley^  for  appellee. 

Perkins,  J. — Complaint  to  foreclose  a  mortgage,  and  to 
recover  for  money  paid  for  the  defendant.  The  com- 
plaint is  against  Andrew  Snyder  and  Elizabeth,  his  wife. 
The  defendant  Andrew  answered  in  six  paragraphs,  and 
the  defendant  Elizabeth  in  two.  Demurrers  were  sus- 
tained to  the  fifth  and  sixth  paragraphs  of  Andrew's  an- 
swer, and  to  the  second  of  Elizabeth's. 

IssuBs  were  formed  on  the  remaining  paragraphs. 
Trial  by  jury.  Verdict  against  both  defendants,  on  the 
paragraph  of  complaint  for  the  foreclosure  of  the  mort- 
gage, and  against  the  defendant  Andrew,  on  the  second 
paragraph,  that  for  money  paid. 

Judgment,  over  a  motion  for  a  new  trial,  on  the  ver- 
dict. 

The  grounds  alleged  in  the  motion  for  a  new  trial 
were: 

"  1.  Verdict  unsustained  by  evidence,  and  contrary  to 
law. 

"2.  Excessive  damages. 

"  3.  Errors  of  law,  occurring  at  the  trial  and  excepted 
to  at  the  time,  in  this:  that  the  court  permitted  the  notes 
sued  on  to  be  sent  to  the  jury,  and  permitted  the  plain- 
tiff's attorneys  to  mark  said  notes  as  exhibits  in  the 
cause,  after  the  jury  had  retired,  and  permitted  the  plain- 
tiff, over  the  defendants'  objection,  to  prepare  the  form  of 
a  verdict,  and  send  the  same  to  the  jury,  with  blanks  left 
for  the  jury  to  fill,  and  permitted  the  plaintiff  to  give  in 
evidence  the  cognovit  confessing  a  judgment  on  a  note  at 
the  April  term,  1875,  of  this  court;  said  note  having  been 
executed  at  the  same  time  as  the  notes  herein  sued  on." 
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The  assignment  of  errors  iu  this  coart  is  as  follows : 

1st.  In  overruling  the  motion  for  a  new  trial; 

2cL  In  sustaining  the  demurrer  to  the  second  para- 
graph of  the  answer  of  defendant  Elizabeth; 

3d.  In  sustaining  the  demurrer  to  the  fifth  paragraph 
of  the  answer  of  defendant  Andrew ;  and, 

4th.  In  sustaining  the  demurrer  to  the  sixth  paragraph 
of  the  answer  of  defendant  Andrew. 

We  will  consider  these  assignments  of  error,  but  not 
in  the  order  of  assignment. 

First,  of  the  third  assignment. 

"We  copy  the  material  portion  of  the  fifth  paragraph 
of  answer,  to  which  a  demurrer  was  sustained. 

It  is:  <^  That  long  before  and  at  the  time  of  the  execu- 
tion of  said  notes,  the  defendant  Andrew  J.  Snyder  was 
laboring  under  great  distress  and  anxiety  of  mind,  owing 
to  financial,  business  and  other  embarrassments,  and,  in 
consequence  thereof,  was  not  in  a  condition  to  properly 
attend  to  business ;  that  the  plaintiff  prepared  said  notes, 
and  for  several  weeks  before  their  execution,  and  at  vari- 
ous times,  urged  said  Snyder  to  sign  them ;  that  scdd  Sny- 
der as  often  refused^  but  that  said  plaintiff^  by  artifice  and 
cunning,  and  by  taking  an  undue  advantage  of  the  defend- 
ant's condition  and  situation,  in  this,  to  wit,  by  using  threats 
of  throwing  said  Snyder  into  bankruptcy,  by  falsely  and 
fraudulently  representing  that  all  of  his,  Snyderfs,  credit- 
ors were  anxious  that  proceed! ugs. in  bankruptcy  should 
be  instituted  against  him,  and  by  representing  that  a  pe- 
tition in  bankruptcy  was  already  drawn  up,  and  that  it 
would  be  filed  at  Indianapolis  unless  notes  and  mortgage 
were  signed  without  delay,  he  so  far  got  control  of  the 
wiU  and  judgment  of  said  Snyder,  that  he,  said  Snyder, 
at  the  time  of  signing  said  notes  and  mortgage,  was  not 
in  the  exercise  and  free  use  of  his  judgment  and  will,  but 
that  the  signing  aforesaid  was  the  consequence  of  the  im- 

VoL.  LVm.— 10. 
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proper  and  fraudulent  practice  resorted  to  by  said  plain- 
tifi'  to  obtain  bis  said  signature.    Wherefore/'  etc. 

The  sixth  paragraph  of  answer  of  said  Andrew  did  not 
differ  materially  from  the  fifth ;  and  the  second  paragraph 
of  the  answer  of  Mrs.  Elizabeth  Snyder  alleges  that  she 
signed  the  notes  and  mortgage  at  her  husband's  solicita- 
tion, for  fear  of  serious  eonsquences  resnlting  to  him  if 
she  did  not,  on  account  of  the  state  of  distraction  into 
which  his  pecuniary  embarrassments,  and  the  pressure 
upon  him  of  the  plaintiff  to  sign  the  notes  and  mortgage 
in  question,  had  driven  him. 

There  were  other  paragraphs  of  answer,  upon  which 
issues  were  formed  and  tried^  under  which  the  considera- 
tion of  the  notes  and  mortgage  could  be  and  was  inquired 
into. 

It  is  claimed  that  the  paragraphs  to  which  demurrers 
were  sustained  show  duress  and  fraud,  not  in  the  transac- 
tions out  of  which  the  indebtedness  arose,  but  in  the  ob- 
taining of  the  notes  and  mortgage  for  that  indebtedness. 

A  certain  degree  of  duress  may  excuse  what  would 
otherwise  be  a  criminal  act.    Bicknell  Crim.  Prac.  18. 

A  less  degree  may  be  cause  for  avoiding  a  contract 
But  the  difficult  question  in  the  case  is.  What  constitutes 
duress  of  either  degree  ?  What  is  claimed  to  be  such  in 
this  case  is  the  giving  by  a  creditor  to  his  debtor  in  dis- 
tress from  pecuniary  embarrassment,  the  alternative  of 
being  sued  in  a  legal  mode  for  the  debt,  or  giving  notes 
and  a  mortgage  upon  property  owned  by  him  to  secure  it. 
This  is  neither  legal  duress  of  either  degree,  nor  fraud. 
To  threaten  a  debtor  with  a  suit,  legally  commenced  and 
prosecuted,  to  recover  the  debt,  if  he  does  not  secure  it, 
is  neither  duress  nor  fraud,  and  this  is  all  that  was  done 
in  this  case.  We  need  not  extend  the  discussion  of  this 
topic.  The  law,  so  far  as  applicable  to  this  case,  is  well 
settled.  1  Parsons  Contracts,  892;  1  Cooley  Bl.  Com. 
181 ;  Richardson  v.  HittUj  31  Ind.  119 ;  Tht  Lafayette^  etCj 
B.  B.  Co.  V.  PaUison,  41  Ind.  812. 
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The  remaining  error  assigned  is  the  ovemiling  of  a 
motion  for  a  new  trial.  We  think  there  was  no  error  in 
overraling  the  motion,  so  far  as  it  rested  on  the  third 
ground  alleged.  It  was  in  the  discretion  of  the  court  to 
permit  the  jnfy  to  take  the  notes  sued  on  to  their  room, 
to  permit  the  attorney  to  mark  them  as  exhibits,  and  to 
furnish  the  jury  with  skeleton  forms  of  a  verdict.  And, 
as  to  the  admission  of  the  cognovit  in  evidence,  in  our 
opinion  it  was  not  error. 

The  pldntaff  and  defendant  had,  for  upwards  of  nine 
years,  been  doing  a  large  business  with  each  other.  They 
had  a  settlement  between  themselves  of  that  business, 
and,  on  that  settlement,  it  appeared  that  a  large  balance 
was  due  to  the  plaintiff,  Braden,  and  on  the  1st  day  of 
January,  1874,  the  defendant  Snyder  executed  notes  for 
the  balance  found  due  on  that  settlem&t,  three  in  num- 
b^,  each  for  six  thousand  dollars. 

On  tiie  26th  day  of  August,  1874,  about  eight  months 
after  said  notes  were  ^ven,  the  defendant  confessed  judg- 
ment on  the  one  of  those  three  notes  first  due^  by  a  cog- 
novit, with  an  oath  appended  that  the  note  was  just, 
while  in  the  present  suit  the  defendant  is  attempting  to 
impeach  that  settlement  as  erroneous. 

It  seems  to  us  that  the  verified  cognovit  was  an  item  of 
evidence  tending  to  prove  the  correctness'  of  the  settle- 
ment. 

The  evidence  is  in  the  record.  The  plaintiff  rested  his 
case  on  the  notes  and  mortgage.  The  defendant  rested 
his  defence  alone  upon  the  testimony  of  the  plaintiff,  Bra- 
den. 

One  of  the  issues  in  the  cause  presented  for  decision  is 
the  question  whether  the  facts  made  a  case  under  our 
statutes  for  the  recoupment  of  illegal  interest  paid.  The 
statute  of  1861  fixed  the  rate  of  interest  at  not  exceeding 
six  per  cent.    The  statute  contained  this  section : 

^Smo.  5.  If  a  greater  rate  of  interest  than  is  hereinbe- 
fore allowed  diall  be  contacted  for,  or  received  or  re- 
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served,  the  contract  shall  not  therefore  be  void,  bat  if  in 
any  action  on  such  contract,  proof  be  made  that  interest 
at  a  rate  exceeding  six  dollars  a  year  on  one  hundred  dol* 
lars  has  been  directly  or  indirectly  contracted  for,  or 
taken  or  reserved,  the  plaintiff  shall  recover  only  his 
principal  with  six  per  cent,  interest,  and  he  shall  also  re- 
cover costs,  and  if  *  a  greater  rate  of  interest  than  six 
dollars  a  year  for  one  hundred  dollars  shall  have  been 
paid  thereon,  whether  in  advance  or  not,  judgment  shall 
be  rendejied  only  for  the  amount  of  principal,  deducting 
the  excess  of  interest  thus  paid,  at  the  time  paid.' "  2  G. 
&  H.,  p.  657. 

In  1867  the  following  act  was  passed: 

"  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  interest  upon  the  loan  or  forbear- 
ance of  money,  goods  or  things  in  action,  shall  be  at  the 
rate  of  six  dollars  a  year  upon  one  hundred  dollars,  and 
no  greater  rate  of  interest  shall  be  taken,  directly  or  in- 
directly, unless  the  agreement  to  pay  a  higher  rate  of  in* 
terest  be  made  in  writing,  and  signed  by  the  party  to  be 
charged ;  but  such  rate  of  interest  shall  in  no  case  exceed 
the  rate  of  ten  dollars  a  year  on  one  hundred  dollars ; 
but  it  may  be  taken  yearly,  or  for  any  shorter  period,  in 
advance. 

<<  Sec.  2.  All  interest  exceeding  the  rate  of  ten  per 
centum  per  annum  shall  be  deemed  usurious  and  illegal, 
as  to  the  excess  only,  and  in  any  action  upon  a  contract 
affected  by  such  usury,  such  excess  may  be  recouped  by 
the  defendant  whenever  it  has  been  reserved  or  paid  be- 
fore the  bringing  of  the  suit:  Provided^  That  nothing 
herein  contained  shall  affect  the  loan  of  public  funds,  nor 
interest  on  purchase-money  of  canal,  college,  school  or 
saline  funds  Qands?]."    1  R.  S.  1876,  p.  599. 

Construing  these  two  statutes  together.  Is  the  excess 
over  six  per  cent,  recoverable  back  as  usury,  where  there 
is  no  contract  in  writing,  and  the  excess  over  ten  per 
cent,  where  there  is  such  contract,  or  is  the  excess  over 


NOVEMBER  TERM,  1877.  149 

Soyder  diiz.ii.  Bradeo. 

ten  per  cent,  only,  recoverable  back  in  all  cases  ?  Goansel 
for  appellee  concede  that  the  excess  over  six  per  cent*  is 
recoverable  back  on  loans^  where  the  contract  is  not  in 
writing.  We  quote  from  their  brief:  "  We  say  frarikly, 
if  the  interest  charged  by  the  appellee^  and  allowed  him 
in  settlement,  was  interest  upon  a  loan,  then  the  damages 
assessed  were  excessive  to  the  amount  of  such  unlawful 
interest.  On  the  other  hand,  if  the  ten  per  cent,  charged 
and  allowed  was  part  of  the  consideration,  in  the  way  of 
compensation  for  the  various  services  the  appellee  agreed 
to  and  did  render  appellant  upon  his  request,  and  as  per 
contract,  then  the  damages  assessed  were  not  excessive." 

We  turn  to  the  testimony  of  Braden  to  ascertain  the 
fiEK^ts.    It  follows : 

<<  I  agreed  to  take  his  "  [Snyder's]  ^^  business,  and  go  on 
with  him  as  with  the  old  firm.  The  terms  "  on  which  "  the 
business  was  carried  on  by  that  firm  were  these :  Snyder 
paid  them  interest  upon  money  advanced  him  by  them,  at 
the  rate  of  ten  per  cent.,  also  two  and  a  half  per  cent,  com- 
misrion  for  procuring  and  advancing  funds  before  de* 
livery  of  flour,  and  a  commission  of  ten  cents  per  barrel 
for  procuring  cars  and  getting  rates  of  transportation  on 
shipping  flour.  I  agreed  to  go  on  with  Snyder,  upon  the 
same  terms.  He  requested  me  to  do  so.  When  Mr. 
Snyder  came  to  me  with  this  request,  it  was  known  to 
him,  as  well  as  to  me,  that  I  didn't  have  capital  sufiicient 
to  carry  on  the  business  as  he  wished,  and  that  I  would 
have  to  borrow  the  money  for  the  purpose  of  making  his 
advances,  and  to  do  that  I  would  have  to  pay  the  rate^ 
usually  paid  for  money,  which  was  known  to  be  ten  per 
cent.  It  was  therefore  agreed  and  understood  between 
us,  that  I  would  have  to  charge  him  for  my  advances  to 
Jiim,  at  the  rale  of  ten  per  centum,  which  was  made  to  re* 
munerate  me  for  what  I  paid  for  the  money  advanced. 
These  advances,  as  understood  by  us,  were  not,  in  any 
sense,  loans,  but  were  furnished  to  Snyder  to  buy  wheat, 
which,  when  manufactured  into  flour,  he  was  to  deliver 
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to  me  to  sell  or  ship  for  him,  and  out  of  the  proceeds  of 
said  sales  or  shipments  I  was  to  be  paid  my  advances  and 
charges.  The  money  I  was  to  pay  him  personally  or  on 
his  order.  For  the  procuring  this  money  upon  my 
credit,  paying  it  out  in  advance  of  the  delivery  of  flour, 
out  of  which  I  was  to  be  reimbursed,  he  agreed  to  pay 
me  a  commission  of  two  and  a  half  per  cent.  Upon  sales 
of  flour  made  by  me  here  at  home,  he  was  to  pay  me  a 
commission  of  two  and  a  half  per  cent.  For  the  procur- 
ing of  cars  and  freight  rates,  and  attending  to  the  ship- 
ping of  the  flour  and  the  collection,  he  was  to  pay  me  ten 
cents  per  barrel.  I  had  about  |7,000  of  money  of  my 
own  when  our  business  commenced.  The  first  year  of 
the  business,  ending  July  Slst,  1865  (I  made  that  the  end 
of  the  year),  commenced  with  91,605.40  to  my  credit. 

<<  That  amount  was  made  up  of  such  items  as :  First,  the 
i^mount  paid  out  on  the  debit  side  for  Mr.  Snyder.  Sec- 
ond, the  commission  for  sales.  Third,  the  commission  for 
advances.  Fourth,  the  ten  cents  per  barrel  for  shipping. 
Fifth,  the  balance  of  interest  or  difference  between  the 
amount  paid  out  by  me  for  money  to  make  advances  with, 
and  the  interest  which  was  allowed  him  upon  proceeds  of 
sales  during  the  current  year. 

^'  To  make  an  explanation  of  this  balance  of  interest  ap- 
plicable to  all  the  years  the  business  lasted,  I  would  say : 
By  the  agreement  between  us,  while  I  was  to  have  and 
receive  ten  per  cent,  interest  upon  the  items  of  advances, 
he  was  to  have,  and  be  allowed,  a  credit  of  ten  per  cent, 
interest  upon  each  item  of  money  collected  as  proceeds  of 
sales.  The  interest  account,  for  and  against,  thus  kept, 
was  to  be  balanced  at  the  end  of  the  year,  and  the  ex- 
cess, according  to  the  side  it  fell  on,  was  to  be  a  charge, 
or  credit,  in  the  settlement.  On  my  side,  the  interest  was 
to  commence  running  from  the  date  of  each  advance ;  on 
his  side,  the  interest  was  to  commence  running  from  the 
date  of  the  receipt  of  each  item  of  the  proceeds  of  sales. 
The  excess  of  interest  due  me  at  the  end  of  the  first  year 
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(July  Slst,  1865),  in  excefis  of  the  amount  of  iuterest  due 
Snyder,  was  $229.90.  The  total  balance  due  me  on  ac- 
count,, at  the  end  of  the  first  year,  was  $3,764.88.  The 
conunission  on  sales  that  year,  $45.68.  The  commis- 
sion for  shipping,  $248.20.  The  difference  between  the 
amount  I  paid  out  to  Snyder  on  his  order,  and  the 
amount  I  received  from  sales  of  flour  he  delivered  to  me, 
went  to  make  up  the  total  balance  due  me  at  the  end  of 
the  first  year.  This  balance  was  carried  forward,  and 
constituted  the  first  item  on  the  debit  side  at  the  com- 
mencement of  the  next  year,  and  interest  was  charged 
thereon  to  the  end  of  the  year,  and  the  operation  was  re- 
peated at  the  end  of  each  year. 

^^  The  money  I  advanced  to  Snyder  under  the  agreement 
between  us,  I  procured  myself,  in  all  instances.  He  was 
not  known  in  the  transaction.  The  effect  was,  that  inter- 
est on  the  sums  advanced  were  paid  through  me. 

^^  All  the  shipping  done  in  the  business  was  in  my  name, 
not  Snyder's.  In  every  instance  I  advanced  him  money 
before  I  got  the  flour,  and  sometimes  I  drew  against  the 
bills  of  lading.  Snyder  had  nothing  to  do  with  money 
advanced  on  bills  of  lading.  They  were  moneys  received 
by  me.  I  gave  him  credit  for  the  proceeds,  and  I  didn't 
charge  him  interest  on  those  amounts,  but  credited  him 
with  interest  at  the  rate  stated.  At  the  end  of  the  sec- 
ond year  the  balance  of  interest  due  me  was  $464.12.  At 
the  end  of  each  year  the  balance  found  due  me,  not  being 
paid,  was  carried  forward  on  the  account  for  the  ensuing 
year.  Total  balance  due  me  for  the  second  year,  ending 
July  31st,  1866,  was  $6,735.82.  Balance  of  interest  due  me 
at  the  end  of  the  third  year  was  $960.20.  Total  balance, 
$13,486.41.  This  third  year  I  borrowed  all  the  money  ad- 
vanced to  him ;  he  already  had  all  my  capital.  This  year 
Snyder  kid  out  money  in  building  a/mill. 

*^  Balance  of  interest  due  me  at  the  end  of  th/e  fourth  year 
(1868)  was  $1,896.20 ;  total  balance  due  me  from  Snyder, 


162  SUPREME  COURT  OF  DTDIAlirA. 

Snyder  el  iix.  v.  Braden. 

$11,660.81 ;  balance  of  interest  dne  me  at  the  end  of  fifth 
year  (1869)  was  $1,598.78 ;  total  balance  daeme  at  the  end 
of  that  year,  $15,122.30 ;  total  balance  of  interest  due  me 
July  Slst,  1870,  $1,428.42 ;  total  balance  dae  that  year, 
$15,342.66 ;  total  balance  of  interest  due  me  for  the  year 
ending  July  Slst,  1871,wa8  $1,777.74;  total  balance  due  me 
that  year,  $17,419.45 ;  total  balance  of  interest  due  me  for 
the  year  ending  July  31st,  1872,  was  $1,688.75 ;  total  bal- 
ance due  on  that  year,  $16,083.47 ;  total  balance  of  inter- 
est due  me  for  year  ending  July  Slst,  1873,  was  $1,540.69 ; 
total  balance  due  me  that  year,  $17,372.01.*^  In  Januaiy, 
1874,  he  executed  the  notes.  The  settlement  was  had  be- 
tween us,  July  81st,  1878 ;  and  he  executed  three  notes  to 
me  on^the  day  stated,  that  is  to  say,  on  January  1st,  1874, 
and  ten  days  after  that  he  executed  the  mortgage  to  se- 
cure two  of  the  notes.  The  interest  on  the  five  months' 
interval  between  the  settlement  and  the  execution  of  the 
notes  was  counted  in  at  ten  per  cent. ;  in  all,  $18,000." 

Upon  cross-examination,  the  witness  testified  as  fol- 
lows, to  wit : 

"I  began  the  business  individually  with  Snyder,  in 
June,  1864.  Snyder  requested  me  to  take  charge  of  his  • 
business.  The  terms  were  the  same  as  he  had  had  there- 
tofore with  the  firm  of  Lee,  Gilkey  &  Co.  That  firm 
originally  charged  him  six  cents  per  barrel  for  shipping 
fiour,  but  at  his  request  it  was  raised  by  them  to  ten  cents 
per  barrel.  After  I  began  with  him  I  fixed  the  end  of 
each  year  on  the  Slst  of  July,  that  being  about  the  time 
millers  wound  up  with  the  old  crops  and  began  with  the 
new.  On  that  day,  every  year,  beginning  with  the  first 
one  and  ending  with  1878,  Snyder  and  I  had  a  settle- 
ment, and  for  the  purpose  of  the  settlement  I  drew  up 
and  furnished  to  him  a  detailed  statement  of  all  transac- 
tions had  between  us  during  the  year,  being  a  complete 
itemized  account,  debit  and  credit.  Sometimes  I  gave 
him  the  account,  sometimes  I  sent  it  to  him.    The  settle- 
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ments  were  had  at  my  office.  On  the  debit  side  of  such 
accounts  I  entered  amounts  of  cash  paid  8nyder  in  per- 
son, amounts  paid  out  on  his  orders,  amount  of  difference 
due  on  interest  paid,  charges  for  commissions  on  sales 
and  shipping,  and  procuring  money  to  advance.  On  the 
credit  side,  I  set  out  and  showed  the  proceeds  derived 
from  sales,  whether  made  by  me  at  home  or  on  ship- 
ments. Occasionally  Bnyder  paid  in  money  got  from 
sales  of  flour  made  by  him  here  in  Crawfordsville.  As  to 
interest,  the  understanding  was,  that  money  would  cost 
ten  per  cent.,  fc  it  was  mentioned  he  knew  that  I  did  not 
have  capital  enough  of  my  own  to  carry  on  the  business^ 
and  that  I  couldn't  procure  money  at  a  less  rate  than  ten 
per  cent.  So,  to  make  the  matter  equitable,  it  was  agreed 
between  us  that  I  would  charge  him  ten  per  cent,  inter- 
est upon  advances,  and  give  him  credit  for  interest  on 
proceeds  of  sales  at  the  same  rate,  which  I  did  in  every 
instance.  The  precise  understanding  was,  that  he  was  to 
owe  me  at  the  end  of  the  year,  on  account  of  interest,  the 
balance  that  would  appear  upon  account  to  be  due  to  me, 
if  there  was  such  balance.  On  the  Slst  of  July,  1865, 
the  balance  of  interest  charged  Snyder  was  $229.90 ;  81st 
July,  1866,  balance  interest  charged  Snyder  was  $464.12 ; 
Slst  July,  1867,  balance  interest  charged  Snyder  was 
f  960.20.  This  year,  like  those  preceding,  we  had  a  settle- 
ment on  acc9unt  rendered.  He  had  then,  and  at  all 
times,  full  liberty  to  inspect  my  books  and  read  all  my 
correspondence  on  account  of  sales.  Once,  I  remember, 
he  was  enabled  by  my  accounts  to  discover  an  epror  in 
his  accounts  against  a  third  party.  He  never  found  fault 
with  my  accounts  as  presented.  The  account  I  made  out 
for  the  settlement  was  always  furnished  him  by  copy  for 
inspection  and  correction,  if  he  had  correction  to  make. 
July  31st,  1868,  balance  of  interest  charged  Snyder  was 
f  1,896.20.  This  year  we  had  a  settlement  also,  and  he 
endorsed,  at  the  foot  of  the  account,  the  certificate  in  these 
words: 
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^  <  I  hereby  certify  and  acknowledge  that  the  within  ac- 
count IB  just  and  correct.  A.  J.  Bnydkr. 

**  *  August  15th,  1868.' " 

It  seems  to  us  very  clear,  that  the  appellee  charged  Sny- 
der ten  per  cent,  interest  for  the  use  of  money  where 
there  was  no  contract  in  writing,  and  that  the  excess  may 
be  recouped  under  the  statute.  The  record  before  us 
does  not  show  the  amount  of  money  upon  which  such 
charge  was  made.  This  must  be  determined  upon  an- 
other trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  a  new  trial,  in  accordance  with  this  opinion. 


Hagoertt  bt  al.  v.  Juoat. 

JuDOKDnr.— By  C^i^emum  WiihaiU  OniUof*9  GbMent— BoI^Mim-— A  fadf^ 
jnent  by  confeBsion,  entered  without  the  ooneent  or  knowledge  of  the 
creditor  in  whoee  £avor  it  is  rendered,  ia|  anleae  ratified  by  him,  whoUy 
invalid. 

Same. — Emdenee, — Where  sncfa  a  judgment  has  been  so  rendered,  the 
mere  silence  of  the  creditor,  or  his  ftdlure  to  object,  when  informed  of 
the  same,  is  not  a  ratification  of  such  judgment^  thoo^  admissible  M 
evidence  tending  to  prove  the  same. 

Same — What  a  Batifiecaion  u.-^A  ratification  is  an  agreement  to  adopt  an 
act  performed  by  another  for  the  one  who  agrees  to  adopt  it,  or  the  con- 
firmation of  a  voidable  act. 

QAXE.'^ConfBKion  by  Imoioeni  JoinU  DAior, — Bromiuory  Jfoie.— 'The  payee 
of  a  promissory  note  executed  by  several  joint  makers,  one  of  whom  he 
knew  was  insolvent,  at  the  request  of  the  latter,  left  the  same  with  a 
justice  of  the  peace  for  collection,  with  directions  to  issue  process ;  but 
the  justice,  though  having  the  means  of  acquiring  jurisdiction  of  the 
persons  of  such  insolvent  and  another  of  such  makers^  permitted  such 
in8olvent,without  the  isBuing  of  process  and  without  the  knowledge  of  the 
payee,  to  confess  judgment  In  favor  of  the  latter.  And  the  payee,  upon  being 
informed  thereof,  without  either  agreeing  or  objecting  to  such  judgment| 
instituted  suit  upon  such  note  against  all  of  such  makers,  whereupon 
they  pleaded  and  proved  such  former  recovery. 
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JEEefid^  that  Boch  recoveiy  wm  had  without  the  knowledge  or  coneent  of  the 
payee,  that  he  neyer  ratified  the  same,  and  that  it  ia  no  bar  to  the  action. 

From  the  Elkhart  Circnit  Coart. 

J.  H.  Baker  and «/.  A,  S.  MitcheUj  for  appellants. 
W.  A.  WoodSy  for  appellee. 

BiBDLB,  C.  J. — ^Thifl  was  an  action  by  the  appellee, 
against  Thomas  J.  Bennett,  Robert  J.  Haggerty  and 
Edwin  Reeve,  on  a  joint  promissory  note. 

The  case  is  the  same  as  Bamett  v.  Juday^  88  Ind.  86. 

As  will  be  seen  by  reference  to  the  case  as  there  reported, 
the  defence  was,  that  the  plaintiff  had  previously  taken  a 
judgment  against  Barnett,  one  of  the  joint  makers  of  the 
note,  by  confession,  before  a  justice  of  the  peace,  which,  it 
was  contended,  merged  the  note,  and  was  a  bar  to  any 
further  action.  The  plaintiff  claimed  he  had  not  con* 
sented  to  the  rendition  of  the  judgment.  We  thought, 
however,  that  the  answer  sufficiently  showed  that  the 
judgment  was  taken  by  the  plaintiff's  consent,  but  inti- 
mated, that  if,  in  fact,  this  was  not  so,  he  might  avoid  the 
answer  by  a  reply.  When  the  cause  went  down,  the 
plaintiff  filed  such  a  reply.  On  a  trial  by  jury,  the  follow- 
ing special  verdict  was  returned. 

^  We,  the  jury,  find  that  the  defendants  Bamett  and 
Haggerty,  as  partners  and  as  principal  debtors,  and  the 
defendant  Reeve,  as  surety,  executed  the  note  in  said  suit 
at  the  date  thereof;  that  said  note  is  due  and  unpaid,  and 
was  due  at  the  commencement  of  this  suit,  which  was 
commenced  on  the  8d  day  of  February,  1870,  and  that 
the  amount  of  said  note,  including  interest  to  date,  is  the 
sum  of  two  hundred  and  eighty-nine  dollars  and  sixteen 
cents  ($289.16).  We  further  find  that  on  the  21st 
day  of  December,  A.  D.  1869,  said  plidntifi'  carried  said 
note  to  George  W.  Alford,  then  a  justice  of  the  peace  of 
Jackson  township,  in  said  county  of  Elkhart,  in  said 
State  of  Indiana,  and  left  said  note  with  said  justice  for 
collection,  with  instructions  to  issue  on  the  same,  and  to 
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do  the  best  he  could  for  him»  the  plaintiff;  that,  at  a  sub- 
sequent hour  on  said  day,  December  2l8t,  1869,  about 
thirty  minutes  after  plaintiff  had  so  left  said  note,  said  de- 
fendant  Barnett,  in  the  absence  of  plaintiff,  and  without 
his  knowledge  or  consent,  appeared  before  said  justice  of 
the  peace  at  his  office  and  requested  and  offered  to  con- 
fess a  judgment  on  said  note,  and  said  justice  of  the 
peace,  in  the  absence  and  without  the  knowledge,  con- 
sent or  authority  of  plaintiff,  received  said  confession,  and 
afterward,  on  the  same  day,  in  the  absence  of  the  plain- 
tifiT  and  said  defendant  Barnett,  and  without  the  knowl- 
edge, consent  or  authority  of  plaintiff,  said  justice  of  the 
peace  entered  upon  his  docket  a  record  of  his  said  pro- 
ceedings, a  copy  of  which  record,  as  'so  entered,  marked 
Exhibit  A,  is  attached  hereto  and  made  a  part  of  this 
verdict,  and  that  plaintiff  has  not  since  ratified  said  entry 
of  judgment  by  confession ;  and  that  said  justice  notified 
said  Juday  of  his  action  in  the  matter  in  less  than  two 
weeks  after  such  action,  and  that  he  had  entered  judg- 
ment by  confession  against  said  Barnett,  and  said  Juday 
made  no  objection  thereto ;  that  the  said  confession  was 
in  good  faith  received  by  said  justice,  and  judgment  en- 
tered thereon  properly  and  in  good  faith. 

**'  We  further  find,  that  there  is  no  evidence  that  said 
Haggerty  wrote  any  letter  to  said  Juday,  nor  did  he  pro- 
cure any  to  be  written  to  secure  the  leaving  of  said  note 
with  said  justice,  nor  to  procure  the  judgment  aforesaid 
to  be  confessed  or  entered,  and  that  the  said  Haggerty 
did  not  know  of  any  letter  being  written  to  said  Juday, 
about  the  said  note. 

"We  further  find,  that  at  the  date  aforesaid,  December 
21st,  1869,  said  Barnett  was  a  resident  of  Jackson  town- 
ship in  said  county,  and  said  Haggerty  a  resident  of  Con- 
cord township  in  said  county,  and  said  Reeve  a  resident 
of  Ligonier,  Noble  county,  Indiana ;  that  shortly  after- 
ward, to  wit,  in  April,  1870,  said  Barnett  left  and  aban- 
doned his  said  residence,  and  went  to  parts  unknown. 
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and  his  whereaboats  have  since  been  and  remain  unknown ; 
that  said  Haggerty  and  said  Reeve  have  not  since  changed 
their  said  residences ;  that,  at  the  time  said  plaintiff  left 
said  note  with  said  justice  of  the  peacei  said  Barnett  was 
reported  to  be  broken  up  and  insolvent  The  said  plain- 
tiff has  never  ordered  nor  had  execution,  nor  in  any  way 
or  manner  availed  himself  of  said  judgment  so  confessed, 
and  has  not  received  any  benefit  therefrom,  nor  any  pay- 
ment thereon ;  that^  at  the  time  the  said  note  was  left  with 
said  justice  of  the  peace  for  collection,  the  said  plaintiff 
told  the  said  justice  of  the  peace  that  said  Haggerty  was 
one  of  the  makers  of  said  note,  and  that  the  defendant 
Barnett  procured  II.  Jeanneret  to  write  the  plaintiff  the 
letter,  a  copy  of  which  is  attached  to  plaintifi*'s  reply, 
and  on  receipt  of  said  letter,  in  answer  to  the  request  in 
said  letter,  plwdtiff  carried  said  note  to  said  justice  of 
the  peace.  It  is  not  found  that  Haggerty  and  ^Beeve  had 
any  part  in  procuring  the  writing  of  said  letter ;  that  the 
said  plaintiff  said  to  said  justice  of  the  peace,  that  he 
wanted  to  get  a  judgment  as  soon  as  possible,  for  the  af- 
fairs of  Barnett  were  to  be  settled  up.  We  further  find, 
that  said  note  was  signed  by  Thomas  Barnett,  in  the  firm 
name  of  Thomas  Barnett  &  Co.,  and  that- Edwin  Reeve 
signed  said  note  as  surety  for  said  firm  of  Thomas  Bar- 
nett &  Co.,  consisting  of  Thomas  Barnett  and  Robert  J. 
Haggerty;  that  the  said  Haggerty  had  no  knowledge  of 
the  making  of  said  note.  If,  upon  the  foregoing  facts 
in  this  verdict  found  and  contained,  the  law  is  with  and 
for  the  defendant,  then  we  find  for  the  defendant,  and  if 
the  law  is  with  the  plaintiff,  we,  the  jury,  find  for  the 
plaintiff,  and  assess  his  damages  at  two  hundred  and 
eighty-nine  dollars  and  sixteen  cents.'' 

The  judgment,  a  copy  of  which  is  attached  to  and  made 
part  of  the  special  verdict,  is  the  same  as  that  set  out  in 
the  opinion  in  38  Ind.,  supra. 

The  letter,,  a  copy  of  which  is  filed  with  the  reply,  is  as 
follows : 
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*<  LiGONiBR,  Dec.  20th,  1869. 
"Mr.  G.  W.  Juday,  Dear  Sir: 

"  You  will  please  to  send  to  sqaire  Weybright,  of  New 
Paris,  immediately,  to-night  if  possible,  the  note  you  hold 
against  T.  Bamett  ft  Co.,  for  collection,  as  all  matters'  are 
to  be  settled  up  without  delay.  Attend  to  it  on  receipt 
of  this.  Truly  Yours, 

"  H.  jEAimERET." 

The  question  is  presented,  among  others,  whether  the 
action  of  the  court  in  rendering  judgment  for  the  platn- 
tifi  on  the  special  verdict,  was  correct  or  not. 

A  judgment  by  confession,  entered  without  the  knowl- 
edge or  consent  of  a  creditor  in  whose  favor  it  is,  is,  prior 
to  the  ratification  by  him,  invalid  for  all  purposes,  being 
neither  operative  as  a  lien,  an  estoppel,  or  a  merger  of 
the  demand.  But  if  the  creditor  afterward  accepts  and 
ratifies  it,  it  becomes,  from  the  moment  of  its  acceptance, 
valid,  and  attended  with  all  the  results  incident  to  other 
judgments.    Freeman  Judgments,  sec.  648,  2d  ed. 

According  to  the  special  verdict,  the  plaintiff,  when  he 
left  the  note  with  the  justice  of  the  peace,  told  him,  that 
he  wanted  to  get  a  judgment  as  soon  as  possible,  for  the 
affairs  of  Bamett  were  to  be  settled  up ;  that  he  left  the 
note  for  collection,  with  instructions  to  issue  on  the  same, 
and  do  the  best  he  could  for  him ;  that,  within  two  weeks 
after  the  rendition  of  the  judgment,  the  justice  of  the 
peace  notified  Juday,  the  plaintiff,  of  his  action,  and  that 
he  had  entered  judgment  by  confession  against  Barnett, 
and  that  Juday  made  no  objection  thereto.  Bimply  mak- 
ing no  objections  thereto,  when  told  of  the  judgment,  is 
not  a  ratification,  but  only  evidence  tending  to  prove  a 
ratification. 

A  ratification  is  an  agreement  to  adopt  an  act  per- 
formed by  another  for  the  one  who  agrees  to  adopt  it 
Bouvier's  Law  Diet. 

The  confirmation  of  a  voidable  act  Burrill's  Law 
Diet 
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The  silence  of  a  party,  with  a  knowledge  of  what  has 
been  done  for  him  in  his  name,  is  evidence  of  ratification, 
of  more  or  less  force,  according  to  the  circumstances  in 
which  it  occurs.  The  PhUadelphiUy  Wilmington  and  BaUi- 
more  B.  B.  Co.  v.  CoweU^  28  Pa.  State,  829 ;  Doughaday  v. 
OroweU,  8  Stockton,  201;  Ladd  v.  HUdebranty  27  Wis. 
135. 

The  fact  that  the  appellee  did  not  object  to  the  judg- 
ment, when  told  it  had  been  rendered,  will  not  overcrow 
the  special  finding  that  he  did  not  ratify  the  judgment. 
And  it  is  clear  that  he  did  not  authorize  the  taking  of  a 
judgment  by  confession  against  an  insolvent  partner,  thus 
discharging  the  other  member  of  the  firm. 

The  finding,  in  brief,  shows  the  note  sued  on  and  the 
amount  due  upon  it,  that  the  judgment  set  up  as  a  de- 
fence was  not  authorized  by  the  appellee,  and  that  he 
never  ratified  it;  and  we  think  that  the  appellee  was  en- 
tiiled  to  recover. 

The  judgment  is  affirmed,  with  oosto. 


Bbuneb  v.  The  State. 

GbhohaIi  ItkW.-^Tndidmmt. — Mantiaughierf  VohtaUay,  and  iHtohmftiry.— 
An  indictmeiit  for  msiitlaaghter  diarged,  that  the  defendant,  at,  ete., 
on, etc^  did  ''onlawfullj  and  feloniouslj  kill''  the  deceased,  '^ without 
malice,  but  Toluntaril/  upon  a  sndden  heat,"  by  '*  striking  and  injuring" 
the  deceased  ''on  the  head  with  a  stake,"  which  the  defendant  then  and 
time  had  and  held  in  his  hands,  ^of  which  striking  and  injuring  the  " 
deceased  ''  lingered,  and  lingering  did  die." 

Hdd,  that  the  indiotment  is  sufiksiently  certain  in  its  desotiption  of  the 
injury  resulting  in  death. 

ffdd,  also,  that  the  indictment  charged  the  commission  of  vohuUary  man- 
slaughter. 

JBdd,  also,  that,  under  such  indictment,  the  defendant  can  not  be  convicted 
of  involuntary  manslaughter. 
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SiJOL— The  nnlawful  and  felonioiu  killing  of  a  human  being,  "  withoat 
malice,  but  Tolnntarilj  upon  a  sudden  heat,"  is  voluntary  man- 
slaughter. 

Same. — ^Where  the  killing  is  involuntary,  but  in  the  commission  of  an 
nnlawful  act,  it  is  involuntary  manslaughter. 

Same. — One  guilty  of  involuntary  manslaughter  can  not  be  convicted 
under  an  indictment  charging  him  with  voluntary  manslaughter. 

Same. — Jury, — On  the  trial  of  a  defendant  for  manslaughter,  the  question, 
as  to  whether  the  manslaughter  committed  was  voluntary  or  involnn- 
tary,  is  one  wholly  for  the  jury. 

Same.—  UtUaneful  Act. — One  who  voluntarily  commits  an  unlawful  act,  which 
unintentionally  but  not  necessarily  results  in  the  death  of  another,  is 
guilty,  not  of  voluntary,  but  of  involuntary,  manslaughter. 

From  the  Ripley  Circuit  Court. 

M  P.  Ferrisy  W.  W.  Spencer  and  A,  Stoddnger^  for  ap- 
pellant. 

G.  A.  Buakirky  Attorney  General,  and  J.  0.  CravenSf 
Prosecuting  Attorney,  for  the  State. 

HowK,  J. — ^The  appellant  was  indicted  for  manslaughter, 
at  the  September  term,  1877,  of  the  court  below. 

Omitting  the  merely  formal  and  introductory  matter  of 
this  indictment,  it  charged,  in  substance,  that  the  appel* 
lant,  ^^  on  the  11th  day  of  September,  A.  D.  1877,  at  said 
county  and  State  aforesaid,  did  then  and  there  unlawfully 
and  feloniously  kill  one  Bernard  Koch,  without  malice^ 
but  voluntarily  upon  a  sudden  heat,  by  then  and  there 
striking  and  injuring  him,  the  said  Bernard  Koch,  upon 
the  head  with  a  stake,  which  he,  the  said  Leo  Bruner^ 
then  and  there  had  and  held  in  his  hands,  of  which 
striking  and  injuring  the  said  Bernard  Koch  then  and 
there  lingered,  and  lingering  did  die." 

The  appellant  moved  the  court  below  to  quash  the  in- 
dictment, which  motion  was  overruled,  and  he  excepted 
to  this  decision.  Upon  arraignment  on  said  indictment, 
the  appellant's  plea  thereto  was  "Not  guilty."  The 
cause  was  tried  by  a  jury,  in  the  court  below,  and  a  ver- 
dict was  returned,  finding  the  appellant  guilty  as  charged 
in  the  indictment,  and  assessing  his  punishment  at  im- 
prisonment in  the  state-prison  for  two  years. 
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Appellant's  written  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted  to  this  decision ;  and  his  motion 
in  arrest  of  judgment  having  also  been  overruled,  and  his 
exception  saved  to  this  decision,  judgment  was  rendered 
by  the  court  below  on  the  verdict. 

In  this  court,  the  appellant  has  properly  assigned  the 
following  alleged  errors  of  the  court  below : 

1.  In  overruling  his  motion  to  quash  the  indictment. 

2.  In  overruling  his  motion  for  a  new  trial ;  and, 
8.    In  overruling  his  motion  in  arrest  of  judgment. 

-  The  first  and  third  of  these  alleged  errors  may  prop- 
erly be  considered  together,  as  they  each  call  in  question 
the  sufficiency  of  the  indictment. 

K  we  understand  aright  the  objection  of  appellant's 
comisel  to  the  sufficiency  of  the  indictment,  it  is  that  the 
indictment  does  not  state  the  character  of  the  iiyuries,  of 
which  Bernard  Eoch  lingered  and  died,  with  sufficient 
clearness  and  certainty.    They  say : 

^  We  submit,  that  the  indictment  should  show  affirma- 
tively that  some  wounds  were  inflicted  which  proved 
£Ektal,  and  of  which  wounds  he  died." 

It  seems  to  us,  however,  that  this  objection  is  not  well 
taken.  The  law  does  not  now  require  the  same  particu- 
larity, as  it  formerly  did  in  such  a  case  as  this,  in  the  de- 
scription of  the  injuries  or  wounds  from  which  death  has 
ensued.  We  think  that  the  indictment  in  this  case  is 
sufficiently  certidn  and  specific  in  the  particulars  com- 
plained of,  and  that  no  error  was  committed  by  the  court 
below  in  overruling  either  the  motion  to  quash  the  in- 
dictment, or  the  motion  in  arrest  of  judgment. 

The  second  alleged  error,  properly  assigned  by  the  ap- 
pellant, was  the  overruling  of  his  motion  for  a  new  trial. 

Before  considering  the  questions  presented  by  this  al- 
leged error,  we  think  it  necessary  to  a  proper  understand- 
ing of  our  decisions  in  regard  to  those  questions,  that  we 
Vol.  LVm.— 11 
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Bhonld  first  give  a  brief  summary  of  the  facts  of  this  case, 
as  shown  by  the  evidence. 

On  the  11th    day  of  September,  1877,  one  Charles 
Sleeter,  a  farmer  residing  in   Ripley  county,   Indiana, 
was   engaged  in  threshing  wheat  on  his  farm,  with  a 
horse-power  threshing-machine.    He  had  a  number  of 
men    and   boys  employed,  assisting  him  in   threshing 
his  wheat;   and  among  them  was  the  Bernard  Eoch 
mentioned  in  the   indictment,  a  man  forty  years  old. 
Among  the  employees  were  two  boys  named  Bruner,  who 
were  brothers,  one  Leo  Bruner,  the  appellant  in  this  case, 
aged  then  about  seventeen  years  and  three  months,  and 
the  other  Nicholas  Bruner,  aged  then  about  fifteen  years 
and  five  months.     During  the  progress  of  their  work, 
Bernard  Koch,  the  deceased,  was  stacking  straw  from  the 
machine,  fTicholas   Bruner  was  on  the  mow,  pitching 
down  sheaves  to  the  machine,  and  the  appellant  stood  near 
the  machine  cutting  the  bands  of  the  sheaves.     There 
were  other  boys  on  the  mow  with  Nicholas  Bruner ;  and, 
during  the  progress  of  the  work,  two  or  three  eggs  were 
thrown  from  the  mow  apparently  at  said  Bernard  Koch, 
one  of  which  struck  him  on  his  leg,  but  by  whom  they 
were  thrown,  the  evidence  fails  to  disclose.    Koch  appar- 
ently believed  that  young  Nicholas  Bruner  had  thrown 
the  eggy  which  hit  him;  and  when  the  machine   was 
stopped,  at  the  hour  for  dinner,  Koch  started  after  Nich- 
olas Bruner,  with  some  remarks  which  indicated  a  pur- 
pose or  a  wish  to  punish  him.     The  boy  retreated,  until 
he  found  and  picked  up  a  seasoned  dog-wood  stake;  three 
and  one-half  inches  at  the  but,  twenty-one  inches  long, 
and  tapering  from  the  but  to  a  point.    What  was  said  be- 
tween the  parties,  the   evidence  does  not  show   very 
clearly ;  but  it  would  seem,  that  the  appellant  came  up  at 
this  moment  and  ^^  told  Koch  to  let  Nick  alone,  or  he 
might  get  licked.''    When  the  appellant  came  up,  N'ick 
threw  the  stake  down,  and  when  the  former  spoke  to 
Koch,  he  responded  and  repeated,  that  the  appellant  ^*  had 
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better  try  it,  if  he  could  do  it"  At  the  repetition  of  these 
words,  the  appellant,  who  had  picked  up  the  stake  thrown 
down  by  Nick,  struck  Koch  on  the  left  side  of  the  head, 
about  an  inch  above  the  ear,  with  the  stake,  and  knocked 
him  down.  The  skin  was  not  broken,  nor  was  the 
skull  fractured'  by  the  blow,  but  the  blood  flowed  at  once 
quite  freely  from  his  left  ear.  He  was  taken  that  day  to 
his  own  house,  about  three-fourths  of  a  mile  distant,  in  a 
spring  wagon,  over  a  rough  road,  for  about  one-third,  and 
walking  but  with  difiiculty  the  remainder,  of  said  distance* 
Neither  Koch  nor  his  fiftmily  seemed  to  think  at  first  that  his 
injuries  were  serious,  and  did  not  send  for  a  physician  until 
the  second  day  after  the  blow  was  given.  He  lingered 
along,  and  died  on  the  ninth  day  after  he  received  the  in- 
jury. A  post-mortem  examination  was  had,  at  which  the 
physicians  and  surgeons  of  the  neighborhood  were  present, 
and  afterward  testified  on  the  trial.  While  they  concurred 
in  the  opinion,  that  the  blow  received  by  him  was  the  pri- 
mary cause  of  Koch's  death,  yet  they  also  agreed  that  the 
wound  inflicted  was  not  necessarily  mortal,  if  he  had  re- 
ceived proper  medical  attention  and  treatment,  at  the 
proper  time.  There  was  no  external  injury,  no  fracture 
of  the  skull,  and  no  rupture  of  the  blood-vessels.  The 
indications  were,  that  Koch  had  received  a  light  blow, 
rather  than  a  heavy  one.  The  appellant  was  shown  to 
have  borne  a  good  reputation  prior  to  this  transaction. 
He  testified  as  a  witness,  in  regard  to  his  intention  in 
striking  Koch,  as  follows : 

<'My  intention  was  not  to  kill  him,  but  just  to  knock 
him  down.    I  had  no  intention  of  killing  him." 

With  this  statement  of  the  facts  and  evidence,  we  pass 
now  to  the  consideration  of  some  of  the  questions  of  law 
involved  in  this  case.  We  may  premise,  that,  under  the 
legislation  of  this  State,  there  are  two  kinds  of  homicide, 
each  of  which  is  denominated  manslaughter.  The  first 
kind,  which  may  be  termed  voluntary  manslaughter,  is 
where   any   person    shall   unlawfully   kill   any   human 
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being,  withont  malice  express  or  implied,  voluntarily 
upon  a  sudden  heat;  and  the  second  kind,  which  may 
be  termed  involuntary  manslaughter,  is  where  any  per- 
son shall  unlawfully  kill  any  human  being,  without 
malice  express  or  implied,  involuntarily,  but  in  the 
commission  of  some  unlawful  act.  These  two  kinds  of 
manslaughter,  though  widely  differing  each  from  the  * 
other,  are  each  made  liable  to  the  same  punishment.  2  R. 
S.  1876,  p.  426,  sec.  8.  They  differ  from  each  other  in 
this :  that,  in  the  first  kind,  the  unlawful  killing  is  volun- 
tary, that  is,  the  killing  is  done  by  design  or  intention, 
or  purposely ;  but,  in  the  second  kind,  the  unlawful  kill- 
ing is  involuntary,  that  is,  without  any  design,  intention, 
or  purpose  of  killing,  but  in  the  commission  of  some  un- 
lawful act. 

In  the  case  at  bar,  the  indictment  contained  but  a  sin- 
gle count,  and  that  charged  the  appellant  with  what  we 
have  termed  voluntary  manslaughter.  It  seems  to  us, 
however,  from  our  reading  of  the  evidence  in  this  case, 
that  it  tended  strongly  to  show  that  the  appellant,  if  guilty 
at  all,  was  guilty  rather  of  what  we  have  termed  involun- 
tary manslaughter  than  of  the  crime  of  voluntary  man- 
slaughter, wherewith  he  was  charged  in  the  indictments 
At  all  events,  it  is  certain,  we  think,  that  the  evidence 
furnished  so  much  reason  for  doubt  of  the  appellant's 
guilt  of  the  crime  wherewith  he  was  charged,  and  for 
belief  in  his  probable  guilt  of  involuntary  manslaughter, 
in  the  killing  of  Bernard  Koch,  that  the  court  below 
should  have  instructed  the  jury,  as  requested  by  the  ap- 
pellant, in  regard  to  what  constituted  involuntary  man- 
slaughter, and  that  if  they  believed  from  the  evidence 
that  the  appellant,  in  the  killing  of  Bernard  Koch,  was 
guilty  of  involuntary  manslaughter,  it  would  be  their 
duty  to  acquit  him  of  the  crime  charged  in  the  indict- 
ment. 

It  seems  very  clear  to  us,  that  the  court  below  erred 
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in  refofiing  to  give  the  jury  the  instmctions  aaked  for  by 
the  appellant  on  these  points. 

The  court  below,  of  its  own  motion,  gave  the  jury  the 
following  instruction : 

*^  6th.  The  question  of  involuntary  manslaughter  does 
not  enter  into  this  case.  If,  as  I  have  already  stated,  the 
prisoner  intended  the  blow,  and  the  blow  produced  death, 
and  it  was  an  unlawful  blow,  then  the  defendant  is  guilty 
of  manslaughter  voluntarily.  The  unlawful  act  necessary 
to  constitute  involuntary  manslaughter  is  an  unlawful  act 
wherein  the  party  killed  is  accidentally  killed,  where  the 
killing  is  collateral  to  the  act  committed." 

In  our  opinion  this  instruction  is  erroneous.  The  defi- 
nition of  involuntary  manslaughter,  attempted  to  be  given 
in  the  instruction,  is  no  improvement,  we  think,  on  the 
plain  and  simple  language  of  the  statute.  In  our  view  of 
the  case,  the  court  below  should  have  instructed  the  jury, 
that  it  was  for  them,  and  not  for  the  court,  to  determine 
whether  or  not  ^^the  question  of  involuntary  manslaughter" 
entered  into  this  case;  and  that,  if  they  believed  from 
the  evidence  that  the  appellant,  in  the  killing  of  Eoch, 
was  guilty  of  involuntary  manslaughter,  then  they  must 
acquit  him  of  the  crime  for  which  he  was  on  trial. 

But  the  chief  error,  as  we  understand  it,  lies  in  the  evi- 
dent misapprehension  of  the  meaning  of  the  statute.  In 
such  a  case  as  the  one  charged  in  the  indictment,  the  stat- 
ute says  that  the  killing  must  be  voluntary,  that  is,  inten- 
tional, or  done  purposely ;  but  the  court  below  instructed 
the  jury,  in  the  instruction  cited,  and  more  pointedly  in  a 
previous  instruction,  that  it  was  not  necessary  to  the  com- 
nussion  of  the  crime  charged  in  the  indictment,  ^  That 
the  prisoner,  when  he  gave  the  blow,  intended  that  the 
result  should  be  death."  In  our  opinion  this  is  not  the 
law.    Murphy  v.  The  State^  31  Ind.  511. 

Other  errors  of  law  are  complained  of,  but  as  we  have 
considered  and  decided  the  main  questions  involved  in 
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this  case,  and  as  those  errors  may  not  occur  on  another 
trial  of  this  cause,  we  need  not  consider  them. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial ;  and  the  clerk  of  this  court  will  notify  the 
warden  of  the  proper  prison  to  return  the  appellant  into 
the  custody  of  the  sheriff  of  Ripley  county. 


Plebnor  v.  Thb  Statb. 

BscoGinZAllCB.— ^diofi /or  Forfaiure,^Threai»  Toward  iVtndjpoX.— BeadMij^. 
— In  an  action  by  the  State,  against  the  surety  on  a  forfeited  recogni- 
zance, executed  to  secure  the  appearance  of  the  principal  to  answer  to 
an  alleged  felony,  the  defendant  answered,  that,  without  the  consent  or 
connivance  of  the  defendant,  the  principal  had  failed  to  appear  to  an- 
swer such  charge,  through  fear  that  certain  persons  would  cany  out 
their  threats  of  inflicting  great  bodily  harm  upon  him,  if  he  appeared. 

Held,  on  demurrer,  that  the  answer  u  insufficient. 

From  the  Washington  Circuit  Court. 

S.  Heffren  and  J.  A.  Zaring^  for  appellant. 
8.  B.  VoyleSy  for  the  State. 

WoRDEN,  J. — Action  by  the  State,  against  the  appel- 
lant, upon  a  recognizance  entered  into  by  her  for  the  ap* 
pearance  of  John  Fleenor  in  the  Washington  Circuit 
Court,  to  answer  to  a  charge  of  rape. 

Judgment  for  the  State. 

The  error  assigned  is  upon  the  sustaining  of  a  demur- 
rer to  the  second  paragraph  of  the  defendant's  answer, 
which  was  as  follows : 

"The  defendant,  Nancy  Fleenor,  further  answering, 
says,  that  she  executed  the  bond  sued  on  by  plaintiff,  as 
mentioned  in  plaintiff's  complaint,  and  for  the  purposes 
therein  mentioned ;  that  she  executed  the  same  as  surely 
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for  her  codefendant,  John  Fleenor,  Jr.  She  avers  that 
she  would  have  produced  the  body  of  her  said  principal 
in  court,  as  by  said  recognisance  required,  upon  the  first 
day  of  the  Washington  Circuit  Court,  at  its  next  term 
after  recognizance  was  executed,  and  had  her  said  co- 
defendant  either  to  have  remained  and  have  abided  by 
the  order  of  the  court,  and  not  have  departed  without 
leave,  or  else  have  surrendered  him  into  the  custody  of 
the  proper  officer  for  the  further  order  of  the  court,  had 
it  not  been  that  William  Robertson,  and  divers  other  citi* 
zens  of  the  State  of  Indiana,  threatened,  at  divers  times 
and  places,  that,  if  said  John  Fleenor,  Jr.,  remained,  or 
was  found,  in  the  counties  of  Washington  or  Jackson,  in 
the  State  of  Indiana,  he  would  be  hanged,  or  in 
danger  of  loss  of  limb,  or  of  mayhem ;  that  said  threats 
came  to  the  knowledge  of  John  Fleenor,  Jr.,  after  the 
execution  of  the  bond  herein  sued  on;  that  said  John 
Fleenor,  Jr.,  acting  upon  and  believing  that  said  persons 
would  carry  their  said  threats  into  execution,  and  being 
fearful  that  his  life  would  be  taken,  or  mayhem  commit- 
ted  upon  him,  or  some  great  and  remediless  harm  done 
him,  by  said  persons,  and  without  the  connivance,  con- 
sent or  procurement  of  this  defendant,  the  said  John 
Fleenor,  Jr.,  did  flee  the  county  of  Washington  and  State 
of  Indiana ;  that  he  has  ever  since  said  time  when  he  so 
left,  and  does  yet,  fear  to .  return  and  answer  to  the 
charge  preferred  against  him,  because  of  the  threats  and 
menaces  so  made  against  him.  She  further  avers,  that 
she  has  made  due  and  vigilant  inquiry  in  endeavoring  to 
find  out  the  whereabouts  of  the  said  John  Fleenor,  Jr., 
in  order  that  she  might  take  the  proper  steps  to  procure 
the  necessary  requisition  for  his  arrest  and  return  to  the 
county  and  State  aforesaid,  to  answer  said  charge,  and,  by 
surrendering  him  to  the  proper  officers,  release  herself 
from  her  recognizance,  but  that  all  her  efibrts  to  find  him 
have  been  unavailing.  She  further  avers,  that  said  John 
Fleenor,  Jr.,  was  anxious  and  willing  to  attend  this  court. 
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and  answer  said  charge  preferred  against  him,  and  abide 
the  order  of  the  court,  and  would  have  done  so,  had  it 
not  been  for  the  threats  and  menaces  aforesaid,  and 
which,  he  believed,  would  be  carried  into  effect.  Where- 
fore,*^ etc. 

The  matter  set  up  in  the  answer  is  clearly  no  bar  to  the 
action  on  the  recognizance,  and  no  error  was  committed 
in  sustaining  the  demurrer  to  the  paragraph. 

If  the  appellant  can  obtain  any  relief,  it  must  be  through 
the  executive,  and  not  the  judicial,  department  of  the 
government 

The  judgment  below  is  affirmed,  with  costs. 


Eah!7  v.  Ths  Statb. 

CBaaKAi*  ljLW.—F<n'ffery.'^AUeraiihik,-'Ind^  indictment  for  nU 

58~]00|  tering  and  publiflhing  as  true  a  false  and  altered  promiasory  note  must, 

^^  ^1  to  be  sufficient,  allege  in  what  such  alteration  consists. 

From  the  Howard  Circuit  Court. 

J.  W.  Kemj  N.  P.  Richmond  and  J.  E.  MoarCy  for  ap- 
pellant. 

G.  A.  Buskirkj  Attorney  General,  and  J.  F.  VaiUy  Pros- 
ecuting Attorney,  for  the  State. 

Perkins,  J. — ^The  appellant  was  convicted  upon  an  in- 
dictment, charging,  **  that,  on  or*  about  the  10th  day  of 
July,  A.  D.  1875,  in  said  county  of  Howard  and  State 
of  Indiana,  one  Felix  Eahn,  late  of  said  county,  did  then 
and  there  unlawfully  and  feloniously  utter  and  publish  as 
true,  a  certain  false,  defaced,  changed  and  altered  prom- 
issory note  for  the  payment  of  money,  which  said  false, 
defaced,  changed  and  altered  promissory  note  is  as  fol- 
lows, to  wit : 
«*»59.00.  June  22d,  1875. 

**  *  On  the  first  of  November  next,  after  date,  I  promise  to 
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pay  to  the  order  of  F.  Eahn,  payable  at  First  National 
Bank  of  Eokomo,  fifty-nine  dollars,  value  received,  with- 
oot  any  relief  from  valuation  and  appraisement  laws  of 
the  .State  of  Indiana,  with  interest  at  ten  per  cent,  per 
annnm  from  maturity  until  paid.  If  this  note  be  col- 
lected by  suit,  the  judgment  shall  include  the  reasonable 
fee  for  plaintiff's  attorney. 

(Signed,)  "  *  Wm.  N.  Griffith. 

«<  <  Thomas  Griffith.' 

"  With  intent  then  and  there  to  defraud  one  David  F, 
Allen,  he,  the  said  Felix  Eahn,  then  and  there,  at  the 
time  he  so  uttered  and  published  said  promissory  note, 
as  aforesaid,  well  knowing  the  same  to  be  false,  altered 
aud  changed,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  State  of  Indiana. 

"  J.  F.  Y-AiLB,  Prosecuting  Attorney." 

A  motion  to  quash  was  overruled,  and  exception 
taken.  Jury  trial.  Conviction  of  the  defendant,  and  two 
years  in  the  state-prison  awarded  as  punishment. 

Motion  for  a  new  trial  overruled,  and  judgment  on  the 
verdict. 

The  errors  assigned  in  this  court  are : 

let.    Overruling  the  motion  to  quash  the  indictment. 

2d.    Overruling  the  motion  for  a  new  trial. 

On  the  authority  of  BUtings  v.  The  State^  56  Ind.  101, 
we  hold  the  indictment  in  this  case  bad,  because  it  fails 
to  set  out  in  what  the  alteration  in  the  note  consisted. 

Judgment  reversed,  with  costs,  and  the  cause  remanded, 
and  prisoner  ordered  to  be  returned,  etg. 


68  1091 

m   515 
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140  459 


FsBeusoN  V.  Bakhbs. 

"DEcaxBsrnf  Ebiaxxs. — EsceaUor  de  ion  tort — Action  by  Heir, — Pleading* — ^In 
an  action  agaiiut  an  executor  desantortotihe  estate  of  an  intestate,  brought 
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by  an  heir  of  Uie  latter,  either  for  hiii  own  personal  benefit  or  for  that 

of  the  estate,  the  complaint,  to  be  sufficient,  must  allege  that  there  are 

no  debts  outstanding  against  such  estate. 
Same. — ^An  heir  at  law,  or  next  of  kin,  of  a  decedent,  can  not,  simplj  as 

such,  maintain  an  action  against  an  executor  de  aon  tori  of  the  estate  of 

such  decedent. 
Saxb. — AeHon  by  EkeeiUor  cr  Admmutrator, — An  executor  or  administrator 

may  maintain  an  action  against  an  executor  de  son  tort  of  his  decedent's 

estate. 
Same. — Adion  by  OredUor. — ^Where  such  action  is  instituted  by  a  creditor 

of  the  decedent's  estate,  it  should  be  instituted,  not  for  his  sole  benefit, 

but  for  the  benefit  of  all  the  creditors. 
Same. — Source  qf  Property  Converted. — Heading, — In  an  action  against  an 

executor  de  eon  (or<, *the  complaint  is  not  insufficient  on  demurrer,  merely 

because,  by  its  allegations,  it  appears  that  the  property  conyerted  by 

the  defendant  was  the  proceeds  of  a  Toid  sale,  by  the  decedent  and  a 

second  husband,  of  real  estate  inherited  by  her  from  a  deceased  former 

husband. 

From  the  Jennings  Circuit  Conrt. 

J.  D.  New  and  W.  DixoUy  for  appellant. 
J.  Overmeyer^  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff^  sued  the  appel- 
lant, as  defendant,  in  the  court  below,  in  and  by  the  fol- 
lowing complaint,  to  wit : 

"Francis  E.  Barnes,  plaintiff,  complains  of  William 
Ferguson,  defendant,  and  says,  that  on  the  25th  day  of 
February,  1875,  Elizabeth  Ferguson,  the  mother  of  plain- 
tiff' and  the  wife  of  defendant,  departed'  this  life,  intes- 
tate ;  that  said  plaintiff,  said  defendant,  and  Alzura  Deal, 
formerly  Alzura  Ferguson,  daughter  of  said  "William  and 
Elizabeth,  are  the  only  heirs  at  law  of  the  said  Eliza- 
beth ;  that  said  Elizabeth,  at  the  time  of  her  death,  held 
a  note  for  the  suni  of  $188.00,  and  the  interest  thereon, 
against  William  H.  Lawrence ;  that  said  note  represented 
the  proceeds  of  certain  real  estate  which  said  Elizabeth 
held  as  widow  of  John  8.  Barnes,  the  father  of  plain- 
tiff and  former  husband  of  Elizabeth,  who  died  seized  of 
the  same ;  that  said  real  estate  was  sold  by  said  Elizabeth, 
during  her  marriage  with  said  defendant ;  that,  since  the 
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death  of  said  Elizabeth,  no  adminifitrator  has  been  ap- 
pointed to  administer  upon  her  estate;  that,  since  the 
death  of  6aid  Elizabeth,  the  defendant  has  wrongfully 
and  unlawfully,  and  with  intent  to  cheat  and  defraud  the 
plaintifi^  taken  possession  of  said  note,  and  has  collected 
the  money  on  the  same  from  said  Lawrence,  and  has  con- 
verted the  same  to  his  own  use ;  that  the  sum  of  money 
so  collected  and  converted  amounted  to  the  sum  of  two 
hundred  and  fifty  dollars.  Wherefore  the  plaintiff  says 
that  the  defendant  is  chargeable,  as  an  executor  of  his 
own  wrong ;  and  plaintiff  demands  judgment  against  the 
defendant,  as  such  executor,  for  the  said  sum  of  1250.00, 
with  ten  per  centum  thereon,  making  the  sum  of  $275.00, 
and  for  all  other  proper  relief." 

The  appellant  demurred  to  this  complaint,  for  the  want 
of  sufficient  fe(^  therein  to  constitute  a  cause  of  action, 
which  demm^fi  was  overruled  by  the  court  below,  and  to 
this  decisioiritl&>appellant  excepted. 

The  appellant  then  answered,  in  three  paragraphs,  the 
appellee's  complaint,  as  follows : 

1.  A  general  denial. 

2.  In  the  second  paragraph,  the  appellant  alleged,  in 
substance,  that  he  received  from  said  William  H.  Law- 
rence, on  his  note,  mentioned  in  said  complaint,  the  sum 
of  one  hundred  and  nineteen  dollars,  and  no  more,  and 
that  the  said  sum  was  so  received  by  him  after  the  ^death 
of  his  wife,  the  said  Elizabeth  Ferguson ;  that,  on  the  day 
of  the  death  of  his'  said  wife,  she  requested  and  directed 
appellant  to  procure  from  said  Lawrence  said  money,  and 

^  use  the  same  in  paying  the  expenses  of  her  last  sickness, 
and  her  funeral  and  burial  expenses ;  and  that  the  appel- 
lant procured  said  money  from  said  Lawrence  in  compli- 
ance with  the  request  of  his  said  wife,  and  wholly  ex- 
pended the  same  in  paying  said  expenses  of  her  last  sick- 
ness, funeral  and  burial. 

3.  In  the  third  paragraph  of  his  answer,  the  appellant 
said,  in  substance,  that  he  collected  from  said  William  H. 
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Lawrence  the  sani  of  one  handred  and  fifteen  dollars, 
being  the  full  amount  due  on  his  said  note ;  that,  at  the 
time  he  collected  said  sum,  the  appellant  was  the  owner, 
m  his  own  right,  of  said  note,  the  same  having  been 
given  to  him  by  his  said  wife,  Elizabeth  Ferguson,  the 
payee  thereof;  and  that  the  appellant  paid  out  all  of  the 
money  so  collected  by  him  on  the  expenses  of  his  said 
wife's  last  sickness,  funeral  and  burial. 

The  appellee  demurred  to  the  second  and  third  para- 
graphs of  said  answer,  for  the  want  of  sufficient  facts  in 
each  paragraph  to  constitute  a  defence  to  this  action, 
which  demurrers  were  sustained  as  to  the  second,  and 
overruled  as  to  the  third,  paragraph  of  said  answer,  and 
to  the  former  decision  the  appellant  excepted.  And  the 
appellee  replied,  by  a  general  denial,  to  the  third  para- 
graph of  answer.  And  the  action,  being  at  issue,  was 
tried  by  the  court  below,  and  a  finding  made  that  there 
was  due  the  appellee^ "  for  the  benefit  of  the  estate  of 
Elizabeth  Ferguson,''  from  the  appellant,  the  sum  of  one 
hundred  and  twenty-six  dollars  and  seventy  cents.  And 
the  appellant's  written  motion  for  a  new  trial  having  been 
overruled,  and  his  exception  saved  to  such  decision,  judg- 
ment was  rendered  by  the  court  below,  in  accordance 
with  its  said  finding,  for  the  benefit  of  the  heirs  or  ad- 
ministrator of  Elizabeth  Ferguson. 

The  appellant  has  assigned  as  errors,  in  this  court,  the 
following  decisions  of  the  court  below : 

Ist.  Id  sustaining  the  appellee's  demurrer  to  the  sec- 
ond paragraph  of  the  appellant's  answer; 

Sd.  In  overruling  his  motion  for  a  new  trial ;  and, 

4th.  In  overruling  his  demurrer  to  the  appellee's  com- 
plaint* 

The  second  error  assigned  was  simply  a  cause  for  a  new 
trial,  and  it  was,  therefore,,  improperly  assigned  in  this 
court  as  an  independent  error.  We  do  not  set  it  out,  be* 
cause  it  presents  no  question  for  our  consideration. 

We  will  first  consider  the  question,  presented  by  the 
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fourth  alleged  error,  to  wit :  TBe  sufficiency  of  the  ap- 
pellee's complaint.  The  appellee  has  attempted,  in  his 
complaint,  to  state  a  caase  of  action  in  his  own  favor  and 
in  his  own  personal  right,  against  the  appellant,  as  an  ez- 
ecotor  de  son  tort  of  his  deceased  wife's  estate. 

The  question  for  our  consideration,  as  it  seems  to  us,  is 
this :  Are  the  averments  of  the  complaint  sufficient  to 
show  that  the  appellee,  when  his  action  was  commenced, 
hy  reason  of  the  matters  stated,  had  a  personal  demand, 
in  his  own  right,  against  the  appellant,  as  such  executor, 
for  the  money  mentioned  in  the  complaint,  or  any  part 
thereof? 

It  is  conceded  on  the  fooe  of  the  complaint,  that  the 
appellee  was  not  the  only  heir  at  law  of  Elizabeth  Fergu- 
son deceased,  but  that  the  appellant  and  one  Alzura  Deal 
were  co-heirs  with  the  appellee  of  said  decedent,  and,  of 
course,  equally  interested  with  him  in  the  money  men- 
tioned in  said  complaint.  It  can  not  be  claimed,  there- 
fore^  we  think,  that  the  appellee  has  sued  in  this  action 
for  the  benefit  of  himself  and  his  co-heirs,  of  whom  the 
defendant,  the  appellant  in  this  court,  is  one ;  but  the  ac- 
tion must  be  regarded,  as  the  complaint  shows  it  is,  as 
the  personal  action  of  the  appellee  for  the  recovery  of 
his  share  only  of  the  decedent's  estate. 

Regarding  the  action  in  this  light,  and  it  can  not  be  re- 
garded otherwise,  it  seems  very  clear  to  us  that  the  appel- 
lee's complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  in  his  favor,  against  the  appellant,  in 
this,  that  the  complaint  did  not  state  that  there  were  no 
debts  nor  claims  outstanding  against  said  decedent's  es- 
tate. Indeed,  it  seems  to  us  that  in  any  view  of  this  case 
it  was  necessary  that  the  appellee  should  have  averred,  in 
his  complaint,  that  there  were  no  debts  nor  claims  out- 
standing against  said  decedent's  estate.  Without  such 
an  averment,  the  appellee  could  not  maintain  a  personal 
action  for  the  recovery  of  his  share  of  the  decedent's  es- 
tate ;  for,  if  there  were  unsatisfied  debts  or  claims  against 
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said  estate,  until  those  debts  or  claims  were  paid  he  would 
not  be  entitled  to  any  share  of  said  estate.  Nor,  without 
such  an  averment,  could  the  appellee,  if  he  had  sued  for 
the  benefit  of  said  estate,  and  not  in  his  personal  right, 
have  maintained  such  an  action;  for  such  an  averment 
would  have  been  necessary,  for  the  purpose  of  showing 
that  he  was  ^^  interested  in  the  estate  of  the  decedent," 
and  the  extent  of  such  interest.  If  the  decedent's  estate 
was  insolvent,  the  appellee  could  not  possibly  have  any 
interest  in  said  estate,  simply  as  an  heir ;  and  if  he  had 
no  interest  in  said  estate,  he  could  not  maintain  any  ac- 
tion against  the  appellant,  as  an  executor  of  his  own 
wrong  of  said  estate.  The  statute  provides,  that  such  an 
executor  "shall  be  liable  to  an  action  *  *  *  by 
any  creditor  or  other  person  interested  in  the  estate  of  the 
decedent"    2  R.  8. 1876,  p.  495,  sec.  15. 

In  the  case  of  Leach  v.  Prebster,  35  Ind.  415,  it  was 
held  by  this  court,  that  an  executor  of  a  decedent  might, 
under  the  statute  cited,  maintain  an  action  against  an 
executor  de  son  tort.  And  so,  also,  an  executor  of  his 
own  wrong  might  be  sued  by  the  administrator  of  the 
decedent;  for,  "After  the  administration  is  granted,  the 
power  of  an  administrator  is  equal  to,  and  with,  the  power 
of  an  executor."  2  Williams  Executors,  6th  Am.  ed.,  p. 
925. 

The  executor  or  administrator  of  a  decedent  is  certainly 
"  interested  in  the  estate  of  the  decedent,"  and,  it  seems 
to  us,  is  a  proper  person  to  sue  an  executor  de  son  tort. 

Our  statute  provides,  that  such  an  executor  may  be  sued 
by  a  creditor  of  the  decedent ;  but,  in  the  case  of  Wilson 
V.  Davis,  37  Ind.  141,  it  was  intimated  by  this  court,  and 
we  think  correctly,  that  where  a  creditor  sues  he  should 
sue  for  himself  and  all  other  creditors  of  the  decedent. 

We  have' found  no  case,  however,  in  which  it  has  been 
held  that  the  heir  at  law  or  next  of  kin,  as  such,  of  a  de- 
cedent could  maintain  an  action  against  an  executor  of 
his  own  wrong.    The  contrary  doctrine  was  laid  down  by 
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Chancellor  Walworth,  in  the  case  of  Mvir  v.  The  Trustees 
of  the  L.  and  W.  Orphan  House^  3  Barb.  Ch.  477,  in  which, 
it  was  held,  that  the  next  of  kin  of  the  decedent,  simply 
as  sach,  coold  not  maintain  a  suit  against  an  execator  de 
son  tort;  bnt  that,  in  such  a  case,  the  proper  course  for  the 
next  of  kin  was  ^<  to  procure  the  appointment  of  an  ad- 
ministrator, and  have  a  suit  instituted  in  his  name,  to  re- 
cover the  property  from  any  person  into  whose  hands  it 
may  have  come ;  and  who  had  converted  it  to  his  own  use« 
Babcock  v.  Booth,  2  Hill,  181." 

This  is  in  accordance  with  the  general  doctrine,  that 
the  executor  or  administrator  of  a  decedent  can  alone 
sue  for  and  recover  the  personal  property  of  the  decedent, 
at  the  time  of  his  d^th.  This  general  doctrine  is  the 
recognized  law  of  this  State,  with  a  single  exception,  viz.:  It 
has  been  held  by  this  court,  in  several  cases,  that  where 
a  person  dies  intestate,  leaving  no  debts  to  be  paid,  and 
there  is  no  administration  of  his  estate,  the  heirs  ai  law 
of  such  person  may  sue  for  a  debt  owing  to  such  decedent 
at  the  time  of  his  death. 

In  the  recent  case  of  Schneider  v.  Piessner,  64  Ind.  524, 
in  which  the  previous  decisions  of  this  court  on  this 
subject  are  cited,  it  was  held,  that,  ^*  where  the  heirs  of 
the  creditor  sue  for  the  debt,  the  complaint  should  aver 
every  fact  necessary  to  give  them  a  right  of  action  and  to 
recover  the  money.  *  *  *  The  complaint  must  show 
by  its  averments  that  the  heirs  suing  are  entitled  to  the 
money.  It  is  upon  this  ground  that  it  is  necessary  to 
allege  the  non-existence  of  debts." 

Following  in  the  line  of  these  authorities,  we  think  it 
is  clear,  that  the  appellee  should  have  averred  in  his  com- 
plaint every  fact  necessary  to  show  that  he  was  entitled 
to  the  money  sued  for,  or  some  part  thereof.  For  the 
want  of  such  necessary  averinent,  as  we  have  heretofore 
mentioned,  we  hold  that  the  appellee's  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  his 
favor,  against  the  appellant,  as  an  executor  de  son  tort. 
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Under  the  other  errors  aasigned,  the  appellant's  learned 
attorneys  have  discussed,  in  argament,  several  interesting 
qaestions.  It  is  suggested,  that  the  conveyance  by  appel- 
lant and  his  deceased  wife  to  William  H.  Lawrence,  men- 
tioned in  the  complaint,  was  absolutely  void  and  passed 
no  title.  That  is  true,  under  the  facts  stated  in  the  com- 
plaint ;  but  we  fail  to  see  how  that  fact  can  afibrd  the 
appellant  any  defence  to  appellee's  action.  It  may  be, 
that,  as  against  Lawrence,  the  appellee  is  entitled  to  the 
land  conveyed,  and  that  in  good  conscience  he  ought  not 
to  take  both  the  land  and  the  money ;  but  that  would  be 
no  defence  for  the  appellant,  in  this  action.  What  ef- 
fect, if  any,  the  appellee's  acceptance  of  the  money,  or 
a  part  thereof,  might  have  on  his  title  to  the  land,  is  a 
question  not  now  before  us. 

As  the  other  questions  presented  by  the  record  may 
not  arise  on  another  trial,  we  need  not  now  consider  or 
decide  them. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  de- 
murrer to  the  complaint. 


MiNOB  V.  Hill,  Adm'b. 

MomxsAQE.— iVoiitistory  i<7ote.<— JR^reotosttre  cf  NoU  Lad  Dae  by  Holder  cfalL 
^  — Subsequmi  ISnrekiuer, — AMmming  Mortgage, — NoHee, — The  holder  of  a 
mortgage  on  real  eetatey  and  of  sereral  promissory  notes  aeenred  therebj, 
payable  at  difierent  dates,  can  not,  after  having  foreclosed  the  mortgage 
for  the  note  last  dae  only,  again  foreclose  it  for  the  residue  of  sach  notes, 
as  against  a  person  who,  after  the  first  foreclosare  and  withoat  notice 
that  snch  notes  remain  unpaid,  purchases  the  mortgaged  premises, 
assuming  the  amount  of  such  mortgage  as  part  of  the  pmehase-ffioney, 
paying  the  remainder  thereof  to  his  grantor. 
Sake. — iVesumptton  of  Ihyment. — ^The  purchaser,  in  such  case,  if  he  has  no 
notice  that  such  notes  remain  unpaid,  has  a  right,  as  against  such  holder, 
to  presume  that  they  hare  already  been  paid. 
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From  tbe  Elkhart  Circuit  Coart 

JS.  M.  Johnson  and  J.  D.  Oshom,  for  appellant. 
H.  D.  Wilson  and  A.  Anderson^  for  appellee. 

WoRDBN,  J. — This  action  was  originally  commenced  by 
Henry  B.  Hill  against  the  appellant  Minor  and  others, 
but  during  the  progress  of  the  cause  the  plaintiff  died, 
and  William  P.  Hill,  his  administrator,  was  substituted  as 
plaintiff. 

The  complaint,  which  was  filed  by  the  decedent,  al- 
leged, that  on  April  6th,  1868,  one  John  La  Count  exe- 
cuted to  Phillip  M.  Henkel  a  mortgage  on  certain  real 
estate  described,  to  secure  the  payment  of  three  promis- 
sory notes  of  that  date,  executed  by  the  mortgagor  to  the 
mortgagee,  payable  respectively  in  one,  two  and  three 
years,  the  first  two  being  each  for  (200,  and  the  last  for 
$130;  that  the  mortgage  was  duly  recorded;  that  on 
April  12th,  1868,  Henkel  transferred  the  notes  and  mort- 
gage to  the  plaintiff.  The  complaint  seeks  to  foreclose 
the  mortgage  as  to  the  first  two  notes,  and  not  the  last. 
It  is  alleged,  that  Minor,  the  appellant,  is  in  possession, 
and  claims  to  be  the  owner,  of  the  land,  but  his  title  is 
subsequent  and  subject  to  the  plaintiff's  mortgage,  and 
came  to  him  from  deeds  under  La  Count ;  that  on  Octo- 
ber 28th,  1878,  Minor  took  a  deed  from  one  Miltenberger 
for  the  land,  who  held  a  deed  from  La  Count,  in  which 
deed  from  Miltenberger  it  was  stipulated  as  follows : 

^  This  conveyance  is  made  subject  to  a  certain  mort- 
gage, executed  by  John  La  Count  to  Philip  M.  Henkel, 
of  Goshen,  Indiana,  which  said  mortgage  is  dated  April 
6th,  1868,  and  duly  recorded,"  etc.,  *^  which  said  mort- 
gage said  Korton  J.  Minor  hereby  assumes  and  agrees  ta 
pay/' 

Prayer  for  judgment  for  f  700,  and  for  the  foreclosure 
of  the  mortgage. 

Minor  answered  as  follows : 

^  Fifth  Paragraph. — For  further  defence  as  to  the  ak 
Vql.  LVin.— 12 
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leged  mortgage  lien  upon  said  land,  in  the  said  complaint 
mentioned,  the  defendant  avers,  that  he  is  the  owner  and 
in  possession  thereof,  hy  virtue  of  the  said  deed  from  said 
Miltenberger  to  him,  referred  to  in  said  complaint,  and 
that  the  notes  sued  upon  in  this  action  are  the  first  two 
notes  mentioned  in  said  mortgage;  that  the  third  note 
mentioned  in  said  mortgage,  and  the  one  last  falling  due, 
secured  thereby,  was,  by  the  plaintiff's  intestate,  sued, 
and  the  said  mortgage  by  him  foreclosed,  at  the  Septem- 
ber term,  1878,  of  the  Elkhart  Circuit  Court;  that,  in 
said  action,  the  present  defendants,  John  La  Count, 
Philip  M.  Henkel,  and  also  Joseph  Miltenberger,  this  de- 
fendant's grantor,  then  in  possession  of  said  land,  were 
made  defendants ;  and  such  proceedings  were  therein  had 
as  that  on  the  6th  day  of  September,  1878,  said  Henry  B. 
Hill  obtained  a  judgment  on  said  note  for  the  amount 
thereof  and  interest,  and  a  decree  for  the  foreclosure  of 
said  mortgage  and  sale  of  the  said  land  to  satisfy  the  said 
judgment,  interest  and  costs ;  and  thereafter  the  said  Hill 
caused  the  same  to  be,  by  the  sheriff  of  said  county,  duly 
advertised,  and  the  said  land  was,  by  the  said  sheriff,  on 
the  1st  day  of  November,  1878,  duly  sold  by  virtue  of 
such  decree  and  order  of  sale ;  and  the  defendant  avers, 
that  the  plaintiff's  intestate  was,  and  continued  to  be,  the 
owner  of  all  said  notes  from  and  after  the  said  12th  day 
of  April,  1863,  and  was  such  owner  at  the  time  said  ac- 
tion of  foreclosure  was  by  him  brought  on  the  note  last 
mentioned  in  his  said  mortgage,  and  at  the  time  of  such 
judgment,  decree  and  sale  aforesaid ;  and  that  the  notes 
sued  upon  in  this  action  were,  at  the  time  said  other  ac- 
tion was  begun,  due  aild  payable,  and  had  long  there- 
tofore, viz.,  nine  years,  been  due ;  that  this  defendant  was 
negotiating  for  the  purchase  of  said  land  from  said  Mil- 
tenberger at  the  time  the  same  was  so  advertised  for  sale 
by  the  said  sheriff,  and  did  purchase  the  same  and  receive 
said  deed  from  said  Miltenberger,  referred  to  in  said 
complaint,  on  the  28th  day  of  October,  1873,  and  paid  to 
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Bidd  Miltenberger  the  fall  contract  price  therefor,  save 
and  except  the  said  mortgage  debt  so  foreclosed,  and  for 
which  the  said  land  was  about  to  be  sold  by  the  sheriff, 
which  the  defendant  was  to  pay  as  a  part  of  the  pur- 
chase-price of  said  land,  and  which  was  the  mortgage 
debt  referred  to  in  said  deed ;  and  the  defendant  avers, 
that  at  the  time  of  such  negotiation  with,  and  purchase 
from,  said  Miltenberger,  he  had  no  knowledge  whatever 
that  the  notes  now  sued  upon  were  unpaid,  but  believed 
they  had  been  paid,  and  that  said  judgment  and  decree  of 
foreclosure  constituted  the  sqIc  and  entire  lien  remaining 
on  said  land  by  virtue  of  such  mortgage,  and  he  pur- 
chased said  land,  and  paid,  and  so  agreed  to  pay,  the  con- 
tract price  therefor,  upon  the  full  faith  and  belief  that  as 
the  owner  of  such  land,  with  a  legal  right  to  redeem  the 
same  from  such  sale,  he  would,  by  such  redemption, 
wholly  extinguish  the  lien  of  said  mortgage  upon  the  said 
land ;  and  he  did,  within  the  time  allowed  by  law,  re- 
deem the  said  land  from  such  sale,  and  pay  to  the  pur- 
chaser thereof  the  sum  he  had  paid  therefor,  and  interest, 
amounting  to  three  hundred  dollars;  and  defendant 
avers,  that  all  of  said  notes  arose  out  of  an  entire  con- 
tract, viz.,  for  the  purchase  of  said  land  by  said  La 
Count.    Wherefore,"  etc. 

The  plaintiff  replied  to  this  paragraph  of  answer,  and 
the  defendant  demurred  to  the  replication  for  want  of 
sufficient  facts,  but  the  court  carried  the  demurrer  back 
to  the  answer  and  sustained  the  same  to  the  answer. 
The  defendant  having  withdrawn  his  other  paragraphs 
of  answer,  and  declining  to  amend  that  above  set  out, 
judgment  was  rendered  for  the  plaintiff. 

The  question  presented  by  the  record  is,  whether  the 
court  erred  in  holding  the  foregoing  paragraph  of  answer 
bad. 

The  question  presented  by  the  answer  may  be  stated  as 
follows :  Can  the  holder  of  a  mortgage  on  real  estate, 
and  three  notes  secured  thereby,  payable  at  different  times, 
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after  having  foreclosed  the  mortgage  for  the  note  last 
due,  again  foreclose  it  for  the  two  notes  first  due,  as 
against  the  purchaser  of  the  equity  of  redemption,  who 
purchased  after  the  first  foreclosure,  subject  to  the  mort- 
gage, and  paid  the  purchase-money  except  the  amount 
due  on  the  mortgage,  which  he  assumed  to  pay  as  part  of 
the  purchase-money,  he  having  no  notice  at  the  time  of 
his  purchase  that  the  two  notes  first  due  had  not  been 
paid? 

This  question,  we  think,  must  be  answered  in  the  nega- 
tive. 

The  foreclosure  of  a  mortgage  for  notes  due  does  not 
bar  an  action  afterward  brought  to  foreclose  for  notes 
subsequently  maturing,  not  due  when  the  first  action  was 
brought.     Grouse  v.  HolmaUy  19  Ind.  80. 

A  mortgage  given  to  secure  the  payment  of  several 
notes,  payable  at  different  times,  is  considered,  for  the 
purpose  of  adjusting  the  rights  of  the  several  holders  of 
the  notes,  where  any  of  them  have  been  transferred,  as  so 
many  different  mortgages,  and  the  holder  of  the  note  first 
maturing  will  have  priority  over  the  others,  and  so  on, 
the  holder  of  the  note  last  maturing  being  postponed  to 
all  the  others.  The  State  Bank  v.  Tweedy j  8  Blackf.  447 ; 
Stanley  v.  Beatty,  4  Ind.  184 ;  Hough  v.  Osborne^  7  Ind.  140  j 
Sample  v.  Eowey  24  Ind.  208-215 ;  Davis  v.  Langsdahj  41 
Ind.  899. 

But  we  are  not  aware  that  it  has  ever  been  held  that  a 
mortgage  ^ven  to  secure  the  payment  of  several  notes, 
payable  at  different  times,  is  so  far  divisible  as  that  the 
holder  of  all  the  notes  may,  after  they  have  all  matured, 
have  separate  actions  to  foreclose  the  mortgage  upon  each 
note. 

General  principles  would  seem  to  require  the  holder,  in 
such  case,  to  include  all  his  notes  in  one  foreclosure  suit, 
and  not  split  up  his  cause  of  action  by  bringing  several 
suits ;  and  that,  if  he  failed  to  include  all,  one  foreclosure 
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should  bar  a  subeequent  action  to  foreclose.  Crosby  v. 
JerdMnaiij  87  Ind.  264,  and  authorities  there  cited ;  Free- 
man  Judgments,  sees.  240-272. 

But  it  is  unnecessary  in  this  case  to  decide,  and  we  do 
not  decide,  that  several  actions  may  not  be  thus  brought, 
where  the  rights  of  third  persons  are  not  injuriously  af- 
fected thereby.  It  will  be  sufficient  to  decide  that  ques- 
tion when  it  is  presented. 

In  this  case,  when  Minor  bought  the  equity  of  re- 
demption and  stipulated  to  pay  the  mortgage,  judgment 
of  foreclosure  had  been  entered  upon  the  last  note,  and 
he  had  no  notice  that  the  prior  notes  had  not  been  paid, 
and  it  seems  clear  to  us  that  he  had  a  right,  as  against  the 
plaintiff's  intestate,  to  presume,  from  the  fact  that  the 
foreclosure  was  entered  upon  the  last  note  only,  that  the 
prior  ones  had  been  paid.  As  against  him,  under  these 
circumstances,  it  would  be  inequitable  to  allow  another 
foreclosure.  This  view  is  in  harmony  with,  and  sustained 
by,  the  case  of  Bains  v.  Mann^  68  111.  264.  There  a 
mortgage  was  foreclosed  for  the  last  due  of  three  notes, 
the  first  being  paid,  and  the  second  due  and  unpaid.  It 
was  held  that  there  could  not  be  a  second  foreclosure.  The 
court  said,  "  Much  more  should  a  foreclosure  for  a  part 
only  of  a  mortgage  debt,  when  it  is  all  due,  operate  as  a 
release  of  the  portion  not  embraced  in  the  foreclosure. 
This  is  manifestly  true  as  to  purchasers  and  creditors. 
Where  the  mortgage  of  record  shows  that  the  entire 
debt  is  due,  and  a  portion  only  is  foreclosed,  all  persons 
have  a  right  to  conclude  that  the  other  part  of  the  debt 
has  been  paid.  If  not  paid,  it  tends  to  mislead,  and  to 
induce  action  as  though  the  lien  was  extinguished." 

Minor's  stipulation,  in  the  deed  from  Miltenberger  to 
him,  to  pay  the  mortgage,  can  not,  for  the  same  reason, 
operate  in  favor  of  the  plaintiff's  intestate,  beyond  the 
amount  for  which  he  had  foreclosed  the  mortgage. 

We  are  of  opinion,  that  the  court  erred  in  holding  the 
paragraph  of  answer  bad. 


182  SUPREME  COURT  OF  INDIANA. 


Gilloolej  «.  The  State. 


The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 


GiLLooLET  V.  The  Statb. 

GsiMnrAL  Law.-— Juror.— Qtto^i/SeoUioiu  of^-^-FaHvirt  to  £b»»iMe.— TToMMr.— 
FruhMar  and  HouteMder. — Where,  in  s  criminal  caniie,  the  defendant 
accepts  a  juror  withoat  questioning  him  as  to  his  qualifications,  he  can 
not  afterward  object  that  the  juror  was  neither  a  freeholder  nor  house- 
holder. 

Same. — Opinion  nf  Jwror, — CSb/fen^e.— The  fact  that  a  juror,  inunediatelj 
after  the  commission  of  a  crime,  expresMs  an  opinion,  founded  upon  mere 
rumor,  as  to  the  defendant's  guilt,  is  not  ground  for  challenge. 

Same. — Emdenx, —  TFt4n«w. — Clergyman, — A  clergyman  is  a  competent  wit- 
ness against  a  defendant  charged  with  a  crime,  as  to  any  confession  thereof 
by  the  latter,  not  made  in  the  course  of  discipline  enjoined  by  the  chnich. 

Samb. — Mwrdar. — ThreaU^ — JFVaettos. — Where  a  defendant  on  trial  for  mniv 
der  offers  to  proye  threats  made  against  him  by  the  deceased,  afterward 
coming  to  his  knowledge,  and  that  the  latter  had  challenged  him  to  fight, 
and  had  otherwise  illtreated  him,  he  must  fix  the  time  at  which  the  allied 
misconduct  occurred. 

Same. — Improper  OommenU  by  Counsd. — New  Trial, — ^Improper  comments 
made  by  the  prosecuting  attorney  to  the  jury,  in  his  argument  in  such 
cause,  must,  to  be  available  as  ground  for  a  new  trial,  be  excepted  to. 

SAifE. — Ifutrvetion  to  Jury. — IrUoxieaHon. — ^The  court  instructed  the  jury  in 
such  cause,  that  intoxication  of  the  defendant,  not  amounting  to  a  dis- 
ease depriving  his  mind  of  the  power  of  forming  an  intent,  was  no 
excuse  for  a  crime,  but  might  embolden  him  in  its  commission. 

Hddf  that  the  defendant  can  not  complain  of  such  instruction. 

From  the  Howard  Circuit  Court. 

J.  (yBrien  and  M.  Garrigus^  for  appellant. 
C.  A.  BusHrkj  Attorney  General,  and  J.  F.    VaiUj 
Prosecuting  Attorney,  for  the  State. 

Perkins,  J. — ^Indictment  for  murder  in  the  first  degree. 
Motion  to  quash  overruled.     Plea,  not  guilty.    Tnaly 
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conviction,  and  an  award  of  the  death  penalty.  A  mo- 
tion for  a  new  trial  was  overraied,  and  exception  re- 
served. 

In  the  assignment  of  errors,  it  is  alleged  that  the  conrt 
below  erred : 

1st.  In  refusing  to  quash  the  first  count  in  the  indict- 
ment; 

2d.    In  refusing  to  quash  the  second  count ; 

8d.    In  overruling  the  motion  for  a  new  trial ;  and, 

4th.  In  rendering  judgment  on  the  verdict  against  the 
defendant. 

Counsel  for  appellant  decline  to  argue  the  first  and 
second  assignments  of  errors,  aud  they  do  not  argue  the 
fourth.  Their  discussion  of  the  case  is  addressed  alone  to 
the  refusal  of  the  court  to  grant  a  new  trial. 

One  of  the  grounds  alleged  in  the  motion  for  a  new 
trial  was,  that  a  non-qualified  juror  was  a  member  of  the 
panel  by  which  the  defendant  was  tried.  The  juror  was 
neither  a  freeholder  nor  a  householder,  and  it  was  doubt- 
ful if  he  had  not  expressed  the  opinion  that  the  appel- 
lant ought  to  be  hung.  The  juror  was  accepted  without 
being  questioned  as  to  his  qualifications.  The  objection 
that  he  was  not  a  freeholder  or  householder  was  thereby 
waived.  Kingen  v.  The  StaJUy  46  Ind.  132.  The  act 
of  March  8th,  1878, 2  R.  S.  1876,  p.  81,  does  not  change  the 
law  on  this  point. 

The  opinion  of  the  juror,  if  he  had  expressed  one,  was 
directly  after  the  homicide  was  perpetrated,  and  founded, 
not  upon  a  knowledge  of  the  facts,  but  upon  rumor. 
The  case,  on  this  point,  falls  directly  within  Scranton  v. 
Stewartj  52  Ind.  68,  and  cases  cited.  See,  also,  Hart  v. 
The  StaiCy  67  Ind.  102. 

The  next  reason  urged  for  a  new  trial  was  the  permit- 
ting of  Francis  Lordeman,  a  Catholic  priest,  to  testify  in 
the  cause.  We  have  a  statute,  that  '^  clergymen,  concern- 
ing any  confession  made  to  them  m  course  of  discipline 
enjoined  by  the  church,  shall  not  in  any  case  be  compe- 
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tent  witnesses,  unless  with  the  consent  of  party  making 
such  confidential  communication.'^    2  R.  S.  1876,  p.  184/ 

In  this  case,  the  testimony  of  Father  Lordeman  was 
not  concerning  any  confessions  made  to  him  in  course  of 
discipline  enjoined  hy  the  church.  Counsel  do  not  press 
this  point  in  their  brief. 

The  next  cause  assigned  for  a  new  trial  was  the  refusal 
of  the  court  to  permit  the  defendant  to  prove,  on  the 
trial,  ^Hhat  the  deceased,  Thomas  Lannon,  had  made 
threats  against  the  defendant,  and  used  insulting  and  abu- 
sive language  toward  him,  and  treated  him  disrespect- 
fully, and  had  challenged  him  to  a  fight,  which  defend- 
ant refused  to  accept,  and  had  made  threats  of  personal 
violence,  which  had  been  communicated  to  defendant." 

It  was  a  sufiicient  reason  for  refusing  to  admit  the 
offered  testimony,  that  no  time  was  stated  when  the 
offensive  conduct  occurred.  See  Bicknell  Crim.  Prac 
278,  et  seq. 

The  next  ground  for  the  new  trial  moved  for  was  the 
permitting  of  the  prosecuting  attorney  to  refer,  in  his 
closing  argument,  to  some  topics  claimed  to  be  irrelevant. 
Sut,  as  no  exception  was  taken  to  this  action  of  the  court, 
we  can  not  notice  it. 

The  only  remaining  cause,  in  the  motion  for  a  new 
trial,  was  the  folloh^ing  instruction  to  the  jury : 

^*  Drunkenness  or  intoxication  does  not  excuse  or  miti- 
gate crime.  The  mind  may  be  stimulated  by  intoxicating 
liquor,  and  the  person  intoxicated  made  bolder  and  more 
reckless  of  consequences  by  such  intoxication,  yet  this 
would  not  excuse  the  commission  of  a  crime.  This  is  the 
correct  rule  upon  that  question.  If  the  mind  of  the  de- 
fendant, at  the  time  of  the  killing,  (if  the  proof  shows 
a  killing  to  have  occurred,)  was  so  diseased  and  disor- 
dered by  the  use  of  intoxicating  drink  or  otherwise,  that 
there  was  an  absence  or  want  of  intent  to  commit  a 
crime  in  the  act  of  killing,  then  the  law  would  excuse. 
Intent  is  the  gist  of  crime." 
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We  can  not  Bay  this  inBtraction  waa  erroneouB.    If  the 
party  desired  further  instructions,  he  should  have  asked 
'  for  them. 

The  judgment  is  affirmed,  with  costs. 


MosBS  V.  Thb  Statb. 

Cbdcnal  Law.— iWie  Nuiaance^-^Anj  person  erecting,  or  continuing 
and  maintaining,  a  public  nniaance,  to  the  injory  of  "  any  pcai  of  the 
citizens  of  this  State,"  maj  be  punished  therefor. 

Same. — Drfenee, — ^Where  the  carryiog  on  of  any  particular  business,  in  a 
particular  locality,  is  a  public  nuisance  to  the  citizens  thereof,  the  fact, 
that  such  business  is  carried  on  as  carefully  and  reasonably  as  it  can  be,  is 
no  defence  to  a  prosecution  therefor. 

From  the  Jefferson  Circuit  Court 

W.  T.  Friedlei/y  for  appellant. 

C.  L.  Jewettj  Prosecuting  Attorney,  and  C  A*  Buskirky 
Attorney  Oeneral,  for  the  State. 

BiBDLB,  C.  J. — ^Prosecution  against  the  appellant,  com- 
menced before  a  justice  of  the  peace,  for  maintaining  a 
public  nuisance. 

The  affidavit,  after  entitling  the  case,  is  in  the  fol- 
lowing words : 

<^  Henry  Jones,  being  duly  sworn,  on  his  oath  swears, 
that  on  or  about  the  24th  day  of  July,  1876,  at  said 
county,  and  near  the  city  of  Madison,  and  at  divers  other 
times  before  said  day  and  the  commencement  of  this 
action,  at  and  near  the  dwelling-houses  of  affiant  and 
divers  citizens  of  said  place  and  county,  said  Moses  did 
unlawfully  maintain,  and  cause  and  procure  to  be  main- 
tained, a  slaughter-house,  for  the  purpose  of  slaughter- 
ing cattle,  and  boiling  the  entrails  and  offal  of  the  cattle ; 
and  the  said  Moses  did,  on  the  day  and  year,  at  the 
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place  aforesaid,  and  on  divers  other  days  and  times  be- 
fore the  commeucemeut  of  this  action,  unlawfally  kill 
and  slaughter  cattle,  and  boil  the  entrails  and  ofial,  and 
cause  an  J  procure  the  slaughtered  cattle,  and  the  entrails 
and  ottal  of  the  same  to  be  boiled,  to  the  injury  of  di- 
vers citizens,  near  said  slaughter-house  as  aforesaid ;  by 
reason  whereof  divers  noisome,  oftensive  and  unwholesome 
smokes,  smells  and  stinks,  during  the  time  aforesaid, 
were  from  them  emitted,  so  that  the  air  then  and  there 
was  filled  and  impregnated  with  said  smokes,  smells  and 
stinkS)  and  made  ofiensive,  uncomfortable  and  unwhole- 
some to  the  citizens  near  said  slaughter-house/' 

A  motion  to  dismiss  the  case,  on  the  ground  of  the 
insufficiency  of  the  affidavit,  was  overruled  by  the  jus- 
tice.   Plea,  not  guilty ;  trial  and  conviction. 

Appeal  to  the  circuit  court,  wherein  a  motion  to  quash 
the  affidavit  was  made  by  the  appellee ;  the  motion  was 
overruled,  and  exception  reserved.  Trial  by  the  court, 
finding  of  guilty,  motion  for  a  new  trial  denied,  over  ex- 
ceptions.   Judgment.    Appeal. 

Two  questions  are  made  in  this  court :  1.  The  insuf- 
ficiency of  the  affidavit  to  charge  a  public  nuisance ;  and, 
2.  The  insufficiency  of  the  evidence  to  sustain  the  finding. 

1.  On  behalf  of  the  appellant,  it  is  insisted  by  his 
counsel,  that  the  affidavit  is  insufficient  to  charge  a  public 
nuisance.  He  falls  back  on  the  common  law  definition 
of  public  nuisance  to  support  his  argument.  As,  by  the 
common  law,  a  public  nuisance  was  an  ^^  annoyance  to  aU 
the  King's  subjects,"  so  he  says,  a  public  nuisance  under 
our  law  should  be  an  annoyance  or  work  an  injury  to  all 
the  citizens  of  the  State.  But  our  statute  enacts,  that 
«<  Every  person  who  shall  erect,  or  continue  and  main- 
tain any  public  nuisance,  to  the  injury  of  any  part  of 
the  citizens  of  this  State,  shall  be  fined,"  etc.  2  R.  S.  1876, 
p.  460,  sec.  8.  And  as  we  look  to  our  statute  for  the  def- 
inition of  crimes  and  misdemeanors,  we  must  hold  the 
affidavit  good. 
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2.  A  careful  examination  of  the  evidence  satisfies  us 
that  it  supports  the  finding.  It  appears,  however,  that 
the  appellant  kept  his  slaughter-house  in  good  order, 
and  as  cleanly  as  such  houses  can  reasonably  be  kept ; 
and  from  this  he  seems  to  think  he  should  not  be  liable 
in  this  prosecution.  His  property  and  pursuit  will  be 
carefully  protected  by  the  law,  but  he  mast  so  use  his 
rights  as  not  to  injure  the  rights  of  others  The  best 
conducted  slaughter-house,  in  the  wrong  place,  might  be 
a  public  nuisance.  There  are  times  and  places  for  all  the 
pursuits  of  men,  when  and  wherem  they  may  conduct 
their  business,  without  any  serious  injury  to  the  rights  of 
one  another ;  and  this  is  what  the  law  requires  of  all. 

The  judgment  is  affirmed,  with  costs. 
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:  68TOT 

1S4    Sid 

FoREioN  Corporation.— /litent—Bwnttwry  Note  — Pbadi«^.— In  an  action       ,=— 
by  a  foreign  oorporatioo,  upon  a  certain  promimory  note,  ezecnted  to  the       15s  2n\ 
plaintiff  by  the  defendant,  it  waa  alleged  in  the  complaint,  that  the  con-       ~a8~~li7 
aideration  of  the  note  sued  on  was  the  transfer  by  the  plaintifif  to  the        1^  700 
defendant  of  a  promissory  note  taken  by  the  defendant,  as  the  agent  of 
the  plaintiff,  for  a  certain  patented  article  manufactured  by  the  plaintiff 
for  sale,  under  letters-patent  granted  by  the  United  States  to  the  pat- 
entee, and  duly  assigned  by  him  to  the  plaintiff;  that  the  plaintiff  had 
not  complied  with  the  requirements  of  sections  1  and  2  of  the  act  of 
June  17th,  1852,  IRS.  1876,  p.  373,  ''respecting  foreign  corporations 
and  their  agents  in  this  State ;  "  and  that  defendant  refused  to  pay  the 
note  in  suit,  because  of  the  refusal  of  the  maker,  on  account  of  the  fail- 
ure of  the  plaintiff  to  comply  with  the  requirements  of  such  act,  to  pay 
such  note  so  transferred. 

JBddy  on  demurrer,  that  the  consideration  of  the  note  in  suit  is  the  note  so 
transferred,  and  not  the  patented  article  so  sold,  and  that,  therefore,  the 
plaintiff  can  not  maintain  her  action  until  she  has  complied  with  the 
requirements  of  sudft  act. 
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From  the  Elkhart  Circuit  Court. 

M.  F.  Shireyy  for  appellant. 

J.  H,  Baker  and  J.  A.  S.  MitckeUj  for  appellees. 

WoRDEN,  J — ^This  was  an  action  by  the  appellant, 
against  the  appellees. 

Demurrer  to  the  complaint  for  want  of  sufficient  facts 
sustained,  and  exception.  Final  judgment  for  the  de- 
fendants. 

The  complaint,  consisting  of  one  paragraph,  counted 
upon  five  several  promissory  notes,  executed  by  the  de- 
fendants to  the  plaintiff.  No  objection  was  made,  how- 
ever, on  the  ground  of  duplicity. 

The  complaint  alleged,  in  addition  to  the  proper  aver- 
ments as  to  the  execution  and  non-payment  of  the  notes, 
which  had  matured  before  the  bringing  of  the  action, 
the  following  facts,  viz. : 

^'And  the  plaintiff  further  alleges,  that  she  is  a  foreign 
corporation,  duly  organized  under  and  by  virtue  of  the 
laws  of  the  State  of  Ohio,  and  that  she  is  the  assignee 
and  sole  owner  of  two  separate  patents  granted  to  one 
William  O.  Mack,  by  the  United  States  of  America,  re 
spectively  on  the  19th  day  of  May,  1863,  numbered 
88,592,  and  on  the  31st  day  of  January,  1871,  numbered 
41,859,  for  new  and  useful  improvenients  in  sewing  ma- 
chines, invented  by  said  William  O  Mack,  and  by  him 
assigned  m  writing  to  this  plaintiff,  and  that  she  had 
said  assignments  at  once  recorded  in  the  patent  office  at 
Washington,  D.  C;  that,  under  and  by  virtue  of  said 
patents,  she  has  been  manufacturing  the  domestic  sew- 
ing machine,  using  said  new  and  useful  improvements 
in  the  manufacture  thereof,  and,  desiring  to  vend  the 
same  in  the  State  of  Indiana,  she  employed  the  defend- 
ants as  her  agents  to  vend  and  sell  the  said  machines  in' 
said  State ;  that,  in  pursuance  of  said  agency,  the  de- 
fendants sold  a  large  number  of  her  said  sewing  machines, 
and  received  from  the  purchasers  of  such*  machines  prom- 
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issory  notes  therefor,  which  said  agents  were  authorized 
by  this  plaintifi*  to  do;  that  therefore  this  plaintiff 
charged  the  amount  of  said  notes  to  said  defendants, 
until  they  should  be  delivered  over  and  received  from 
them  by  this  plaintiff;  that  on  the  18th  day  of  April, 
1873,  on  an  accounting  had  with  said  agents,  they  were 
found  to  be  charged  with  notes  so  taken  to  the  amount  of 
five  hundred  dollars ;  that,  instead  of  delivering  over  said 
notes  to  this  plaintiff,  the  notes  in  said  suit  were  executed 
in  consideration  of  the  fact,  that  said  defendants  should 
retain  the  notes  so  taken ;  that  said  notes,  so  taken  as 
the  consideration  of  the  notes  in  suit,  have  not  been 
paid,  and  the  makers  thereof  refuse  to  pay  the  same 
for  the  reason  that  they  assert  they  were  illegally  taken, 
this  plaintiff*  not  having  complied  with  the  statute  reg- 
ulating foreign  corporations.  She  says  the  defendants 
refuse  to  pay  said  notes  solely  for  the  reason  that  said 
notes  were  invalid,  because  she  did  not  comply  with  the 
requirements  of  an  act  pa^ed  by  the  legislature  of  In- 
diana, June  17th,  1852,  entitled  *^An  act  respecting  for- 
eign corporations  and  their  agents  in  this  State,"  which 
she  admits  that  she  did  not  do,  believing  that  the  patent 
laws  of  the  United  States  gave  her  the  right  to  sell  un- 
restricted by  State  laws.  Wherefore  she  says,  that 
the  consideration  for  said  notes  was  valid,  and  she  de- 
mands judgment,"  etc. 

The  1st  and  2d  s^tions  of  the  act  of  the  Legislature 
referred  to  in  the  complaint  (1  R.  8. 1876,  p.  878,)  pro- 
vide, in  substance,  that  the  agents  of  foreign  corpo- 
rations, before  entering  upon  the  duties  of  their  agency, 
shall  file  in  the  clerk's  ofBce  of  the  county  where  they 
purpose  doing  business,  the  power  of  attorney,  etc.,  or 
other  authority,  by  virtue  of  which  they  act  as  agents; 
and  also  that  they  shall  procure  from  the  corporations 
and  file  with  the  clerk  an  authenticated  order,  resolution, 
etc.,  authorizing  citizens  or  residents  of  this  State  hav- 
ing a  claim  or  demand  against  such  corporation,  arising 
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oat  of  any  transaction  in  this  State  with  sach  agents,  to 
sue  for  and  maintain  an  action  in  respect  to  the  same 
in  any  court  of  this  State,  of  competent  jurisdiction,  and 
further  authorizmg  service  of  process  in  such  action  on 
such  agent,  and  that  such  service  shall  authorize  proceed- 
ings  and  judgment  against  the  corporations. 

The  4th  section  of  the  act  provides,  that  '^  Such  foreign 
corporations  shall  not  enforce  in  any  courts  of  this  Stat^^, 
any  contracts  made  by  their  agents  or  persons  assuming 
to  act  as  their  agents,  before  a  compliance  by  such  agents, 
or  persons  acting  as  such,  with  the  provisions  of  sec- 
tions one  and  two  of  this  act.'* 

In  the  case  of  The  Walter  A .  Wood  Mowing^  etc.j  Ma- 
chine Co.  V.  Caldtoelly  54  Ind.  270,  it  was  held,  upon  full 
consideration  and  an  examination  of  the  authorities,  that 
section  4,  above  quoted,  does  not  make  contracts  void 
where  sections  1  and  2  have  not  been  complied  with, 
but  prohibits  any  enforcement  of  them,*  or  suspends  any 
remedy  upon  them,  until  the  requirements  of  the  two 
sections  have  been  complied  with.  But,  as  the  statute 
was  not  complied  with,  the  plaintiff  had  no  present  right 
of  action  upon  the  notes  sued  on,  and  the  demurrer  was 
correctly  sustained,  unless,  in  view  of  the  facts  stated,  the 
statute  is  to  be  held  inapplicable  to  the  case. 

In  the  case  of  The  Grover  ^  Baker  Sewing  Machine  Co. 
V.  Buttery  53  Ind.  454,  the  corporation,  a  foreign  one, 
was  the  owner  of  a  patent  right,  and  manufactured 
patented  sewing  machines,  and,  not  having  complied  with 
the  statute,  sold  a  machine,  by  its  agent,  to  Butler,  for 
which  he  gave  the  company  his  note,  upon  which  the  ac- 
tion was  brought.  It  was  held,  in  view  of  the  constitu- 
tion and  laws  of  the  United  States  on  the  subject  of  pat- 
ent-rights, that  the  plaintiff  could  recover,  although  the 
statute  had  not  been  complied  with.  It  was  said  by 
HowK,  J.,  in  delivering  the  opinion  of  the  court :  "  Where  a 
foreign  corporation  is  the  owner,  either  as  patentee  or 
assignee,  of  letters  patent  issued  by  the  United  States, 
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and  the  transactioDs  of  such  corporation,  in  this  State, 
are  connected  with  the  manufacture,  use,  or  sale  of  the 
invention  described  in  such  letters  patent,  we  hold  that 
the  provisions  and  requirements  of  the  act"  (above  cited) 
'*  do  not  apply  to  such  foreign  corporation,  or  its  agents 
in  this  State,  in  such  transactions  in  this  State." 

But  a  foreign  corporation,  though  the  owner  of  a  pat- 
ent right  and  the  manufacturer  and  vender  of  a  patented 
article,  may  have  transactions  in  this  State  not  connected 
with  the  manufacture,  use  or  sale  of  the  patented  article ; 
and  in  such  case  the  law  is  as  applicable  to  them  as  to 
any  other  foreign  corporations. 

Such  was  the  case  here.  The  facts  in  relation  to  the 
consideration  of  the  notes  sued  upon,  as  stated  in  the 
complaint,  are  these : 

The  defendants  had  certain  notes  in  their  hands  be- 
longing to  the  plaintiff,  and  it  was  agreed  that  the  de- 
fendants should  retain  those  notes,  and  execute  their 
own  notes  to  the  plaintiff.  In  short,  the  consideration  of 
the  notes  sued  on  was  the  sale  by  the  plaintiff  to  the  de- 
fendants of  certain  notes  belonging  to  the  plaintiff,  then 
in  the  hands  of  the  defendants.  This  transaction  had 
nothing  to  do  with  the  manufacture,  use  or  sale  of  any 
patented  article ;  and  the  notes  sued  upon  can  not  be  en- 
forced until  the  plaintiff  shall  have  complied  with  the  re- 
quirements of  the  statute  above  cited. 

The  demurrer  was  properly  sustained. 

The  judgment  below  is  affirmed,  with  costs. 


Sheffkrmeter  v.  The  Columbia  City  Oerman  Buildino, 

Loan  and  Savings  Association. 

JtJDGMKNT. — CompkmU  to  Sd  A8ide,r=JSxcu8able  Negled. — Pleading, — ^In  an 
action  by  a  judgment  defendant,  against  hia  judgment  plaintiff,  to  set 
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aside  the  judgment,  and  allow  him  to  defend,  the  complaint  alleged, 
that,  though  such  judgment  had  in  fact  been  rendered  against  him  bj 
default,  upon  his  failure  to  appear,  yet  the  record  thereof  showed  an 
appearance  by  him;  that  shortly  prior  to  the  commencement  of  the 
action,  the  authorized  agent  of  plaintiff  had  Informed  him  that  the 
amount  due  was  a  sum  much  less  than  that  for  which  judgment  had 
been  rendered,  and  when  the  summons  was  served  upon  him,  he,  being 
a  German  and  not  understanding  English  well,  supposed  the  suit  to  be 
for  such  smaller  sum,  and  informed  the  sheriff  not  to  read  the  sum- 
mons ;  that  through  his  own  inadvertence,  surprise  and  excusable  neg- 
lect, he  had  suffered  judgment  to  be  rendered  against  him  for  such 
larger  sum. 
Heldf  on  demurrer,  that  the  complaint  is  insufficient 

From  the  Whitley  Circuit  Court. 

T.  R.  Marshall^  J.  S.  CoUins  and  J.  W.  Adair,  for  appel- 
lant. 

W.  Olds  and  M.  Sickafoose,  for  appellee. 

BiDDLE,  C.  J. — Complaint  by  appellant  against  the  ap- 
pellee,  in  two  paragraphs. 

The  substantial  facts  alleged  in  the  first  paragraph  are 
as  follows : 

That,  about  the  20th  day  of  January,  1875,  the  appellee 
commenced  suit  against  the  appellant,  in  the  Whitley 
Circuit  Court,  on  a  promissory  note  made  by  the  appellant 
to  the  appellee,  purporting  to  be  for  a  loan  of  two  hun- 
dred dollars;  that  the  appellant  was  duly  served  with 
process ;  that  he  made  no  appearance  to  said  action,  but 
that  on  the  1st  day  of  May,  1875,  judgment  was  rendered 
against  the  appellant  for  two  hundred  and  forty-one  dol- 
lars and  sixty-seven  cents ;  that  there  is  a  clerical  error 
in  said  proceedings,  showing  that  an  appearance  was  en- 
tered for  the  appellant,  when  there  was,  in  fact,  no  such 
appearance,  and  that  he  never  authorized  any  one  to  ap- 
pear for  him ;  that,  by  another  clerical  error,  the  record 
fails  to  show  the  taking  of  a  default  against  the  appellant, 
when  in  truth  and  fact  such  default  was  taken ;  that  the 
appellnnt,  about  two  weeks  before  the  commencement  of 
said  suit,  was  informed  by  Martin  Schuetzler,  Theodore 
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Ghintz,  and  John  Wagner,  the  president,  secretary  and 
treasurer  of  the  appellee,  that  he  was  indebted  to  said  as- 
sociation in  the  sam  of  about  sixty -five  dollars,  and  thM 
unless  he  paid  the  same  his  home  would  be  forfeited,  and 
steps  taken  to  collect  the  fines,  dues,  interest  and  assess- 
ments payable  to  said  appellee,  and  from  the  conversation 
he  had  with  Schuetzler,  Gantz  and  Wagner,  he  was  led 
to  suppose,  and  did  suppose,  that  judgment  would  be  ren^ 
dered  against  him  for  said  amount ;  that  he  is  a  citizen 
of  German  extraction,  and,  while  he  understands  the 
English  language,  he  is  not  sufficiently  conversant  with 
it  to  comprehend  all  its  peculiar  idioms — especially  is  he 
not  conversant  with  the  modes  of  legal  procedure ;  that 
the  sherifi'  did  not  read  the  summons  to  him,  and  he  be- 
lieved that  he  was  only  sued  for  the  sum  of  sixty-five 
dollars,  and  told  the  sheriff  that  he  need  not  read  it,  that 
he  knew  what  it  was ;  that,  when  he  signed  the  purported 
promissory  note,  he  thought  it  never  was  to  mature,  but 
thought  it  simply  a  bond  for  the  payment  of  interest, 
dues,  fines  and  assessments  against  him  by  the  constitu- 
tion and  by-laws  of  said  association ;  and,  relying  upon 
the  honesty  and  integrity  of  the  men  who  made  the  state- 
ments to  him  in  regard  to  his  indebtedness,  he  suffered, 
through  inadvertence,  surprise  and  excusable  neglect,  a 
defiftult  to  be  entered  and  judgment  taken  against  him, 
which  he  never  knew  until  the  appellee  caused  an  execu- 
tion to  be  issued,  etc.  Prayer  to  set  aside  the  judgment 
and  allow  him  to  answer,  etc. 

The  second  paragraph  is  not  different,  legally,  from  the 
first. 

A  demurrer  was  filed  to  the  complaint,  alleging  the  in- 
sufiieiency  of  the  facts  stated.  Demurrer  sustained.  Ex- 
ceptions.   Judgment.    Appeal. 

This  complaint  is  so  clearly  insufficient,  according  to 
the  following  authorities,  that  we  do  not  discuss  the  ques- 
tion :  BoberUon  v.  Bergm^  10  Ind.  402 ;  Fro9i  v.  Dodgcy 
Vol.  LVni.— 18 
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15  Ind,  139;  Hays  v.  The  Bank  of  the  State,  21  Ind.  154; 
Dunham  y.  Tappan^  31  Ind.  173 ;  Phelps  v.  Osgood^  84  Ind. 
150. 
The  judgment  is  affirmed,  at  the  ooBts  of  the  appellant. 


Moon,  Ouardian,  v.  Bauh  bt  al. 

DnroitCB. — Alimofwy, — Alimony  is  incidental  to  a  divofcoi  and  can  be  ob- 
tained only  by  the  decree  of  a  court,  upon  the  granting  of  a  divorce. 

(Same.— jBt»6and  and  Wife. — Contnui  for  Alimony. — A  husband  and  wife, 
during  the  pendency  of  a  flult  between  them  for  divorce,  can  make  no 
valid  agreement  as  to  alimony,  independent  of  the  sanction  of  a 
decree  granting  a  divorce. 

8amb. —  VoliMUary  AgreemaU. — B^ormatkn  af. — An  agreement  between 
a  husband  and  wife,  made  during  the  pendency  of  a  suit  between 
them  for  divorce,  and  not  sanctioned  by  the  court,  that  he  will  pay  to 
her  a  certain  sum  as  alimony,  is  a  mere  voluntary  act  on  his  part,  and 
can  neither  be  enforced  nor  reformed  in  an  action  therefor  by  her. 

Fkaud. — A&Mik  for. — DeAiy  tn  Brmqing. — Ju^gimeMt — Cbnlraet — ^In  an 
action  to  set  aside  a  judgment  for  fraud  in  obtaining  it,  or  to  set  aside 
or  reform  an  agreement  for  fraud  in  its  execution,  the  lapse  of  a  period 
of  five  years  from  the  commission  of  the  alleged  fraud,  before  bringing 
the  action,  will,  without  a  valid  excuse  therefor,  defeat  the  actioo* 

Prom  the  Clay  Circuit  Court- 

A.  7.  Rose  and  J.  J.  Stephenson^  and  McGhregor  ^  Tressel^ 
for  appellant. 

W.  W.  Carter  and  S.  D.  Coffey,  for  appellees. 

BiDDLSy  C.  J. — Complaint  in  two  paragraphs,  brought 
by  the  appellant  against  the  appellees.  The  paragraphs 
are  essentially  the  same  in  legal  effect;  bnt,  as  the  second 
is  more  full  and  specific  in  its  averments  than  th«  first, 
we  set  it  out  at  length : 

^^  And  for  second  complaint,  the  said  plaintifif  says,  that 
at  the  November  term  of  the  court  of  common  pleas, 
held  in  and  for  said  county  in  tiie  year  1868,  the  said 


NOVEMBER  TERM,  1877.  195 

Moon,  Gttordiaiit «.  Baum  ef  oL 

Margaret  Baom  obtained  a  decree  of  divorce  from  said 
d^endant  Andrew,  on  her  crosB  bill»  filed  by  one  George 
W.  Wiltse,  as  her  atttomey,  without  her  knowledge  or 
consent,  he  being  employed  by  said*  Andrew  for  that  pur- 
pose, and  fee  paid  by  him.  And,  at  the  time  of  granting 
said  divorce,  the  said  Andrew  being  worth,  in  good  un- 
incumbered real  estate  and  in  money,  about  $5,000,  and 
having  been  guilty  of  the  most  cruel  and  inhuman  con* 
duct  toward  said  Margaret,  and  he  being  exceedingly 
anxious  that  a  divorce  should  be  granted,  it  was  then 
and  there  agreed  by  the  said  parties  to  said  divorce  suit, 
said  Wiltse  representing  to  said  Margaret,  that  said  An- 
drew should  pay  to  said  Margaret  the  sum  of  |1,500, 
in  lieu  of  and  as  for  alimony  in  that  behalf;  that  the 
same  should  be  paid  to  her  by  instalments  of  $500 
each,  without  any  restrictions,  limitations,  or  conditions 
whatever ;  and  the  said  Margaret,  being  then  insane,  en- 
trusted her  attorney,  one  George  W.  Wiltse,  who  had 
been  so  employed  by  said  Andrew  for  her,  with  the  con- 
trol and  management  of  her  said  business,  who  confeder- 
ated with  the  said  Andrew  to  procure  said  divorce  for 
his  benefit,  and  to  cheat  and  defraud  said  Margaret,  and 
for  that  purpose  did  receive  from  said  Andrew,  in  addi- 
tion to  the  notes  of  said  Andrew  (which  notes  she  con- 
sented to  accept),  a  pretended  agreement,  trust  deed,  or 
contract,  signed  by  said  Andrew,  by  which  the  said 
Wiltse  constituted  himself  a  trustee  for  said  Margaret, 
withont  her  consent  thereto,  and  without  the  knowledge, 
consent  or  order  of  said  court,  and  caused  the  same  to 
be  recorded,  and  thereby  attempted  to  make  the  same 
binding  on  said  Margaret,  a  copy  of  which  pretended 
deed  is  filed  herewith,  and  made  a  part  hereof,  and  by 
virtue  of  which  instrument  this  plaintiff  is  so  restricted 
that  he  can  not  use  any  vof  the  principal  of  said  sum  of 
money ;  that  said  Margaret  is  yet  insane,  and  very  help- 
less and  troublesome  by  reason  thereof;  that  she  is  now 
alxMit  fifty  years  of  age,  and  in  good  bodily  health,  but 
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without  necessary  jadgment  to  do  any  work  whatever, 
and  is  destitute  and  without  any  other  means  to  support  her 

than  the  sum  of  money  ahove  mentioned ;  that  for 

years  past  she  has  heen  a  pauper  and  charge  upon  the 
county  of  Clay  for  the  residue  of  her  maintenance. 
And  plaintiff  further  states,  that  said  Andrew  is  guardian 
for  his  children,  the  other  defendants  hereto,  as  such 
has  control  of  large  and  ample  means  for  their  educa- 
tion, and  that  said  Andrew  has  a  large  landed  estate 
with  which  to  educate  and  maintain  his  said  children. 
And  the  plaintiff  further  shows  to  the  court,  that  he  has 
heen  duly  appointed  guardian  of  said  Margaret,  and,  as 
such,  has  received  the  notes  of  said  Baum ;  that  he  can 
loan  said  money,  and  any  part  thereof,  at  ten  per  cent, 
interest,  and  apply  the  remainder  of  the  principal,  in 
small  amounts,  to  her  maintenance,  in  such  manner 
that  she  would.  In  all  prohahility,  never  be  a  charge  upon 
the  county.  And  the  plaintiff  states,  that  said  Margaret, 
nor  any  person  in  her  behalf,  never  gave  her  consent  to 
nor  accepted  said  pretended  trust,  so  limiting  the  use  of 
said  alimony.  Wherefore,  in  consideration  of  all  the 
premises,  the  plaintiff  prays  the  court  to  decree  the  pay- 
ment of  said  sum  of  91,500  to  him  for  the  use  of  said 
Margaret  Baum,  and  that  said  pretended  contract  be 
amended,  or  so  modified,  as  to  relieve  said  funds  from  all 
restrictions  or  limitations  whatsoever,  and  for  all  other 
and  proper  relief." 

A  demurrer  to  each  paragraph  of  the  complaint,  upon 
the  ground  that  the  facts  stated  therein  did  not  consti- 
tute a  cause  for  action,  was  sustained.  The  appellant  ex- 
cepted.   Judgment  on  demurrer,  and  appeal. 

Alimony  can  be  obtained  only  by  the  decree  of  a  court. 
It  is  incidental  to  a  divorce.  A  court  has  no  jurisdiction 
to  grant  alimony  independent  of  a  decree  for  divorce. 
It  is  not  competent  for  a  husband  and  wife  to  make  a 
valid  agreement  as  to  alimony,  during  the  pendency  of  a 
suit  of  divorce,  independent  of  the  sanction  of  a  decree 
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for  divorce.  The  agreement  Bet  out  in  the  complaint 
most,  therefore,  be  held  as  voluntary  on  the  part  of  An- 
drew Baum.  An  action  will  not  Ue  to  reform  a  volun- 
tary* agreement— one  which  the  party  is  not  bound  to 
execute.  Fischli  v.  Fischlij  1  Blackf.  860.  The  de- 
cree  of  a  court  granting  or  refusing  alimony  is  conclu- 
Bive  on  the  parties  who  appeared  to  the  action,  or  were 
properly  in  court  After  a  decree  for  divorce  is  rendered, 
and  the  term  of  court  has  expired,  a  new  trial  can  not  be 
had,  even  for  mistake,  inadvertence,  or  excusable  neglect. 
Ewing  v.  Ewing^  24  Ind.  468;  SvUivan  v.  Learned^  49 
Ind.  252. 

A  party  seeking  to  set  aside  a  judgment  for  fraud  in 
obtaining  it,  or  an  agreement  for  fraud  in  its  execution, 
must  proceed  promptly  upon  the  discovery  of  the  fraud. 
An  unexplained  delay,  without  valid  excuse,  for  more 
than  five  years,  as  in  the  present  case,  will  defeat  an  ac- 
tion seeking  a  remedy  against  fraud.  Stedman  v.  Boone^ 
49  Ind.  469 ;  Krviz  v.  Craig,  58  Indi  561. 

The  court  committed  no  error  in  sustaining  the  demur- 
rer to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 


Hazen  r.  Thb  State. 

CsDcnf  All  Law.— -Gaming. — New  Trial. — Surprise, — On  the  trial  of  a  defend- 
ant indicted  for  keeping  a  gaming  house,  and  for  snffering  certain  persons 
to  game  therein,  the  fact  as  to  whether  or  not  the  defendant  was  pres- 
ent in  his  house  daring  the  playing  of  a  certain  game,  to  which  witnesses 
for  the  State  testified,  and  which  he,  as  a  witness,  denied,  is  not  material 
to  his  defence,  and  he  is  not  entitled  to  a  new  trial,  on  the  ground  that 
he  was  surprised  by,  and  on  a  new  trial  could  contradict,  the  testimony 
of  Budb  witnesses. 

From  the  Pulaski  Circuit  Court. 


198  SUPREME  COURT  OP  INDIANA. 

Hazen  v.  The  State. 

G.  71  Wickershamj  F.  M.  Trissal  and  S.  E.  Perkins^  Jr.^ 
for  appellant. 

C.  A.  Buskirky  Attorney  General,  and  -D.  B.  Mc  Connelly 
Prosecuting  Attorney,  for  the  State. 

Perkins,  J. — Indictment  in  two  counts,  charging  in 
one,  that  defendant  kept  a  certain  house  to  be  used  for 
gaming,  etc.,  and  in  the  other,  that  defendant  kept  a  house 
for  use  for  gaming,  and  that,  on  a  certain  day,  he  suffered 
Owen  ConUn,  Clint  Rodman,  Peter  Nagle,  and  others, 
whose  names  are  unknown,  to  play  a  game  of  euchre 
therein  for  money,  etc. 

Plea,  not  guilty.    Trial,  conviction  and  fine. 

On  the  trial,  George  H.  Gibson  testified,  that  the  defend- 
ant kept  a  saloon  in  Francesville,  Pulaski  county,  Indi- 
ana ;  that  he  kept  billiard  and  pool  tables  in  it ;  that 
gaming  was  carried  on  in  the  building ;  that  he  had  seen 
games  of  cards  played  for  money  when  David  Hazen  was 
present  in  the  room,  etc. 

Nelson  Caffron  testified,  that  gaming  was  carried  on  in 
the  saloon  when  David  Hazen  was  present,  and  that  he 
had  seen  said  Hazen  bet  therein  while  gaming  was  going 
on. 

Clinton  Rodman  had  seen  playing  in  the  saloon  while 
Hazen  was  present,  but  never  saw  any  betting  or  playing 
for  money. 

Peter  Nagle's  testimony  was  similar  to  that  of  Rod- 
man, and  so  was  that  of  Wm.  8.  Valentine. 

N.  S.  Hazen,  for  the  defence,  testified,  that  he  was  the 
father  of  David  Hazen ;  that  gambling  was  not  allowed 
in  the  saloon,  etc. 

David  Hazen,  defendant,  testified,  that  he  n^ver  kept  a 
gaming  house,  never  played  for  money,  nor  allowed  it  to 
be  done,  and  that,  on  the  night  after  the  trial  between 
Miller  Ward  and  others,  referred  to  by  other  witnesses, 
which  was  about  the  1st  of  December,  1876,  he  was  in 
the  saloon  where  the  billiard  table  was  for  about  an  hour 
after  nine  o'clock,  and  was  not  in  again  that  night,  etc. 
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After  conviction,  the  defendant  moved  for  a  new  trial, 
on  the  ground  of  surprise  from  the  testimony  of  certiun 
named  witnesses  on  the  trial,  who  swore  that  he  was 
present  in  the  saloon,  and  hett>n  games  played  therein,  on 
the  night  of  the  trial  mentioned,  etc.  That,  by  the  testi- 
mony of  certain  named  persons,  he  would  successfully 
contradict  said  witnesses.  The  motion  was  verified  by 
his  oath. 

He  filed  the  affidavits  of  some  of  the  persons  whose  tes- 
timony he  desired  to  obtain,  stating  that  he  was  not  in 
the  saloon  during  the  portion  of  the  night  specified  in 
the  testimony  of  the  witnesses  on  the  trial. 

The  court  overruled  the  motion  for  a  new  trial. 

The  case  cited  by  appellant,  to  show  that  the  ruling  of 
the  court  on  the  motion  was  erroneous,  is  Bosencrants  v. 
The  StatCy  6  Ind.  407. 

It  will  be  observed,  that  the  indictment  in  this  case  is 
for  keeping  a  gaming  house,  with  a  second  count  charg- 
ing,  that  on  a  certain  night  certain  persons  were  suffered 
to  gamble  in  it. 

The  testimony  of  the  witnesses  the  defendant  seeks  to 
procure  for  use  in  another  trial  is  simply  to  contradict 
the  witnesses  who  testified,  on  the  trial  had,  that  the  de- 
fendant was  in  the  saloon  on  a  certain  night  when  certain 
persons  played.  Suppose  the  witnesses  are  procured,  and 
testify  as  expected,  it  is  not  probable  it  would  secure  the 
defendant's  acquittal  of  the  charge  of  keeping  a  gaming 
house.    Bicknell's  Crim.  Prac.  428. 

He  might  be  guilty  of  that  offence,  though  he  was  not 
in  the  saloon  on  the  particular  night  in  question,  and  the 
evidence  given  in  the  cause  was  mainly  directed  to  the 
establishment  of  the  fact  of  his  keeping  such  a  house. 

We  think  the  testimony  sought  to  be  obtained  is  not 
shown  to  be  sufficiently  material  to  the  defendant's  de- 
fence to  justify  the  granting  of  a  new  trial  to  procure  it, 
waiving  any  question  as  to  diligence  on  the  trial  had,  and 
any  reference  to  the  fact  that  on  that  trial  the  defendant 
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himself  testified,  that  he  was  Dot  in  the  saloon  during 
the  part  of  the  night  testified  to  by  the  witnesses  on  the 
trial. 
The  judgment  is  afiirmed,  with  costs. 

Petition  for  a  rehearing  oyerruled. 


Wilstach  v.  Thb  State,  ex  rel.  Sheern,  et  al. 

Pabxibb. — Making  New  I^srhf. — OonaUM^B  Bond, — Action  Jer  Bretuh, — ^In  an 
action  by  an  execution  creditor,  as  relator,  against  a  constable  and  his  sure- 
ties, on  his  bond,  to  recoyer  for  money  alleged  to  have  been  collected  by  the 
constable  on  such  execution,  and  converted  by  him  to  his  own  use,  the 
defendants  answered,  admitting  such  collection,  but  averring  that  the 
same  had  been  paid  by  the  constable,  by  direction  of  the  relator,  to  an 
attorney  at  law,  who  had  control  of  an  execution  against  the  relator  in 
such  constable's  hands,  to  be  placed  thereon  to  the  relator's  credit,  and 
asking  that  such  attorney  be  made  a  party  defendant.  Whereupon  the 
latter,  without  any  order  of  court  making  him  a  party  defendant,  ap- 
peared and  answered  the  defendant's  said  answer,  denying  the  same,  and, 
without  any  issue  being  joined  between  the  plaintiff  and  such  attor- 
ney, judgment  was  rendered,  on  trial,  against  the  latter,  in  favor  of  the 
plaintiff. 

Hdi,  on  motion  in  arrest,  that  such  attorney  was  not,  and  could  not  be 
made,  a  proper  party  defendant  in  such  action,  and  that  judgment  should 
be  arrested. 

From  the  Tippecanoe  Circuit  Court. 

jB.  p.  Davidson^  J.  C.  Davidson^  H.  W.  Chase  and  F.  5. 
CticLse^  for  appellant. 

Howe,  J. — In  this  action,  Joseph  Sheern,  the  appellee's 
relator,  sued  Thomas  H.  Price  and  others,  not  including 
the  appellant,  before  a  justice  of  the  peace  of  Tippecanoe 
county,  Indiana. 

The  complaint  counted  upon  the  official  bond  of  said 
Thomas  H.  Price,  as  a  constable  of  Fairfield  township,  in 
said  county ;  and  said  Price  and  his  sureties  in  said  bond, 
of  whom  the  appellant  was  not  one,  were  the  only  de- 
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fendants  named  in  said  complaint.  The  bond  was  condi* 
tioned,  according  to  law,  that  said  Price  should  faithfully 
discharge  his  duties  as  such  constable  during  his  term  of 
office,  and  was  dated  and  acknowledged  by  him  and  his 
sureties  on  the  26th  day  of  October,  1872. 

In  the  complaint  in  this  action,  the  appellee's  relator 
assigned,  as  a  breach  of  the  condition  of  said  bond,  the 
following  alleged  facts,  to  wit : 

That  on  August  12th,  1872,  the  said  relator  had  recov- 
ered a  judgment,  before  a  justice  of  the  peace,  against 
one  Samuel  A.  Hoover,  for  two  hundred  dollars ;  that  on 
February  13th,  1873,  an  execution  was  issued  on  said 
judgment  by  said  justice,  and  delivered  to  said  Price,  as 
such  constable,  to  be  executed ;  that  said  Price,  by  virtue 
of  said  execution,  proceeded  to  and  did  collect  the 
amount  due  on  said  judgment,  and  received  the  money 
from  the  execution  defendant ;  and  that  the  said  Price, 
as  such  constable,  had  wholly  failed  to  pay  over  said 
money,  or  to  return  said  execution,  although  its  return- 
day  had  long  since  passed. 

This  suit  was  commenced  before  a  justice  of  the  peace, 
on  the  8d  day  of  September,  1875;  and,  on  the  16th 
day  of  the  same  month,  the  said  Thomas  H.  Price  ap- 
peared and  filed  his  answer  to  said  complaint.  In  his 
answer,  the  said  Price  said,  in  substance,  that  he  admit- 
ted he  had  collected  the  money,  mentioned  in  said  com- 
pliant, to  wit,  fifty  dollars,  but  he  averred,  that,  at  the 
time  he  received  the  same,  he  paid  said  money  to  John 
A.  Wilstach,  Esq.,  (the  appellant  in  this  court,)  by  order 
of  the  appellee's  relator.  This  answer  was  verified  by 
the  oath  of  said  Price. 

On  the  same  day,  before  said  justice,  the  appellee's  re- 
lator replied  to  the  answer  of  said  Thomas  H.  Price,  and 
said,  that  he  denied  the  allegations  of  said  answer,  so  far 
as  his  alleged  order  was  referred  to,  and  he  asked  that 
aaid  John  A.  Wilstach  be  made  a  party  in  this  suit. 

And  then,  by  common  request  and  consent,  before  trial 
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or  judgment  by  the  justice,  the  cause  and  the  papers 
therein  were  transferred  from  said  justice  to  the  court  be- 
low  for  hearing  and  decision. 

The  appellant,  John  A.  Wilstach,  was  not  made  a 
party  to  said  action  by  any  amendment  of  the  complaint 
of  the  appellee's  relator,  or  by  any  order  of  the  justice  or 
of  the  court  below,  or  in  any  other  legal  mode.  In  the 
court  below,  the  appellant,  Wilstach,  voluntarily  appeared 
and  filed  what  is  called  )i\s  ^^  answer  herein." 

It  appeared  from  this  answer,  that  on  September  12th, 
1872,  two  executions  had  been  issued  by  the  same  justice, 
on  two  judgments  before  him,  both  in  favor  of  Foos  & 
Mulligan,  and  both  against  toid  Joseph  Sheem,  the  ap- 
pellee's relator,  and  each  for  something  over  fl75  and 
costs,  and  that  both  these  executions  had  been  delivered 
to  said  Thomas  H.  Price,  as  constable,  to  be  executed ; 
that  the  law  firm  of  Chase  ft  Wilstach,  of  which  appel- 
lant was  a  member,  were  the  attorneys  of  said  Foos  ft 
Mulligan,  and  as  such  controlled  both  said  executions ; 
that  said  Price  claimed,  that  of  the  moneys  collected  by 
him  on  the  execution,  in  favor  of  said  Joseph  Sheem  and 
against  said  Hoover^  mentioned  in  the  complaint,  he  had 
made  two  payments  of  fifty  dollars  each,  by  said  Sheem's 
direction,  to  the  appellant,  John  A.  Wilstach,  to  be  by 
him  credited  on  said  executions  against  said  Sheem  and 
in  favor  of  said  Foos  ft  Mulligan ;  that  said  Price  claimed, 
that  he  made  the  said  payments  to  the  appellant,  the  first 
on  June  11th,  1878,  and  the  second  in  July,  1878,  but  the 
day  not  given ;  that  the  appellant  admitted  the  first  of 
these  payments,  and  that  on  the  day  of  its  payment  he 
receipted  therefor  on  one  of  the  executions  against  said 
Sheem,  and  in  favor  of  said  Foos  ft  Mulligan ;  but  the 
appellant  averred  in  the  most  positive  and  unequivocal 
terms,  <^  that  said  Price,  neither  officially  nor  personally, 
nor  in  any  other  capacity  whatever,  directly  or  indi- 
rectly," paid  the  appellant,  or  his  law  firm,  or  either  of 
them, "  to  the  credit  of  said  Sheern,  in  the  transactions  in 
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controversy  herein,  nor  in  any  other  transactions,  daring 
the  time  he  held  said  writs,  nor  since,  any  other  than  said 
snm  of  fifty  dollars,  paid  June  11th,  1878."  This  ''  an- 
swer "  was  duly  verified,  hy  the  oath  of  the  appellant. 

If  the  appellant,  in  any  way,  hecame  a  party  to  the 
original  action,  brought  by  appellee's  relator  against  said 
Thomas  H.  Price  and  his  sureties,  it  must  have  been  as  a 
defendant,  for  he  could  not  be  a  party  plaintiff.  Very 
singularly,  however,  the  defendants  in  this  action  replied 
by  a  general  denial  to  the  appellant's  answer,  while  the 
appellee's  relator  did  not  notice  said  answer  in  any  way. 
The  cause  was  tried  by  a  jury  in  the  court  below,  and  the ^ 
following  verdict  was  returned : 

*^  We,  the  jury,  find  for  the  plaintiff,  and  against  the 
defendant,  John  A.  Wilstach,  and  assess  the  plaintiff's 
damages  at  fifty-six  k  ^  dollars." 

The  appellant  moved  the  court  below  in  writing  for  a 
new  trial,  which  motion  was  overruled,  and  to  this  de- 
cision he  excepted.  His  motion  in  arrest  of  judgment 
was  also  overruled ;  and,  his  exception  having  been  saved 
to  this  decision,  judgment  was  rendered  by  the  court  be- 
low on  said  verdict. 

The  errors  assigned  by  the  appellant,  in  this  court,  are 
the  decisions  of  the  court  below  in  overruling  his  motion 
for  a  new  trial,  and  his  motion  in  arrest  of  judgment. 

It  seems  very  clear  to  us,  tliat  the  verdict  of  the  jury, 
in  this  case,  had  no  sufficient  foundation,  either  in  law  or 
in  fact.  On  the  question  in  dispute  between  the  appel- 
lant, Wilstach,  and  the  constable.  Price,  as  to  a  second 
payment  of  fifty  dollars,  in  July,  1878,  we  have  carefully 
examined  and  considered  all  the  evidence  in  the  record; 
and,  from  this  evidence,  we  think  it  is  morally  certain 
that  this  second  payment  was  never  made.  If  made  at 
all,  this  payment  was  made  in  July,  1878,  and  on  the 
Foos  k  Mulligan  executions;  but  in  his  returns  of  these 
executions,  made  November  6th,  1878,  when  it  may  be 
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presumed  that  the  matters  were  fresh  in  his  memory,  the 
constable,  Price,  made  no  allusion  even  to  any  other  pay- 
ment thereon,  except  the  payment  of  fifty  dollars,  on 
June  11th,  1878.  This  written  evidence,  furnished 
officially  by  the  constable.  Price,  so  near  the  date  of  the 
alleged  second  payment,  is  entitled  to,  and  should  re- 
ceive, more  crede'nce  than  his  statements  as  a  witness 
more  than  two  years  after  the  alleged  transaction.  This 
evidence  is  merely  negative  in  its  character,  it  is  true, 
but  to  our  minds  it  is  none  the  less  convincing. 

But,  however  the  fact  may  have  been  in  regard  to  this 
alleged  second  payment,  it  is  perfectly  clear,  we  think, 
that  there  was  not,  and  could  not  be,  in  this  action,  any 
issue  for  trial,  as  between  the  appellee's  relator  and  the 
appellant,  in  regard  to  the  amount  of  the  disputed  pay- 
ment. This  was  an  action  by  appellee's  relator,  on  the 
official  bond  of  Price,  as  constable,  against  him  and  his 
sureties  therein,  to  which  bond  the  appellant  was  a 
stranger.  If  the  appellee's  relator  had  amended  his  com- 
plaint, by  making  the  appellant  a  party  defendant  there- 
in, the  complaint  would  not  have  stated  any  cause  of  aQ- 
tion  against  the  appellant.  If  the  second  payment  bad 
in  fact  been  made  to  the  appellant  in  such  a  manner,  or 
under  such  circumstances  as  would  have  rendered  him 
liable  therefor  to  appellee's  relator,  the  latter  could  not 
have  maintained  an  action  against  the  appellant  for  the 
amount  so  paid,  either  in  the  name  of  the  State  of  Indi- 
ana, or  upon  the  official  bond  of  said  Price,  as  constable. 
But  in  no  manner  or  form,  in  this  action,  did  the  appel- 
lee's relator  assert,  or  attempt  to  assert,  any  cause  of  ac- 
tion whutsoever  against  the  appellant.  It  follows,  there- 
fore, that  the  court  below  erred  in  overruling  the  appel- 
lant's motion  in  arrest  of  judgment. 

The  judgment  of  the  court  below  is  reversed,  at  the 
costs  of  appellee's  relator,  and  the  cause  is  remanded, 
with  instructions  to  sustain  appellant's  motion  in  arrest 
of  judgment. 
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Sheehan  V.  Crosby. 

pBomsBOBY  Note. — AdUm  on  Lotl  Note,— An  action  can  not  be  maintained, 
ae  npon  a  lost  instrument,  against  the  maker  of  a  promissory  note  pay- 
able %o  the  plaintiff,  signed  by  the  maker,  bnt  destroyed  by  him  with- 
cot  having  delivered  the  same  to  the  plaintiff. 

HuBOBAND  AND  WiFE. — M<mey  Loaned  to  Wife, — A  husband  is  not  liable  for 
money  loaned  to  his  wife  without  his  knowledge  or  consent. 

From  the  Marion  Superior  Coart. 

A.  F.  Denny^  for  appellant. 

N.  B.  Taylor,  F.  Rand  and  E.  Taylor,  for  appellee. 

BiDDLB,  C.  J. — Complaint  by  appellee,  against  appel- 
lant, on  a  promissory  note  alleged  to  have  been  lost  or  de- 
stroyed, and  on  a  common  count  for  money  had  and 
received. 

Answer-;  reply ;  issue ;  trial  by  the  court ;  finding  for 
appellee;  judgment  over  a  motion  for  a  new  trial,  and 
exception.  Appeal  to  the  general  term ;  judgment  af- 
firmed ;  appeal  to  this  court. 

The  only  question  presented  in  the  case  is  as  to  the 
sufficiency  of  the  evidence  to  support  the  finding. 

The  appellee  testified :  '^  I  am  the  plaintiff.  I  am  a 
sister  of  defendant's  wife.  In  the  month  of  May,  1872, 
the  defendant,  Sheehan,  was  about  to  build  a  two-room 
addition  to  his  house.  Defendant's  wife,  knowing  that  I 
was  about  to  receive  one  hundred  and  twenty  dollars, 
asked  me  to  loan  it  to  her  to  assist  in  building  the  ad- 
dition to  the  defendant's  house.  I  had  been  working  for 
Mr.  George  Lowe.  He  owed  me  one  hundred  and 
twenty  dollars.  In  May,  1872,  he  paid  it  to  me,  and  I 
loaned  it  to  my  sister,  who  said  they  wanted  the  money 
to  build  an  addition  of  two  rooms  to  her  husband's 
house.  After  they  got  the  money,  they  proceeded  with 
the  building  immediately,  and  corntinued  the  work  until 
the  money  gave  out,  and  then  it  stood  awhile,  because 
they  could  not  get  money  enough  to  complete  it.    About 
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two  weeks  after  I  loaned  the  money,  I  asked  the  defend- 
ant to  give  me  a  note  for  the  money,  and  he  wrote  a  note 
for  one  hundred  and  twenty  dollars,  and  tore  it  up  into 
pieces,  and  handed  it  to  me,  saying,  this  is  your  note. 
I  did  not  read  what  was  on  the  paper,  and  did  not  take 
the  pieces.  Ko  one  was  present  but  defendant,  his  wife 
and  myself.  He  promised  before  and  after  he  tore  up  the 
note  to  give  me  his  note.  Afterward,  in  the  month  of 
August,  I  loaned  defendant's  wife  eighty  dollars,  in  two 
parts,  of  forty  dollars  each,  for  the  purpose  of  making 
improvements  on  her  own  real  estate.  Both  the  above 
sums  are  unpaid. 

'^  I  was  not  living  at  defendant's  house  at  the  time  the 
addition  was  built.  I  do  not  know  from  my  own  knowl- 
edge, nor  from  anything  the  defendant  has  said,  that  the 
one  hundred  and  twenty  dollars  were  used  in  building  the 
addition  to  the  defendant's  house.  I  never  read  the  note 
he  offered  me.  Do  not  know  for  what  amount  it  was 
given,  nor  when  it  became  due.  It  may  have  been  pay- 
able  in  one,  two,  three,  four  or  five  years,  from  anything 
I  know  to  the  contrary.  .  Defendant  was  not  present 
when  I  loaned  the  money  to  his  wife.  He  never  asked 
me  for  money,  because  he  knew  I  would  not  trust  him. 
I  used  to  loan  money  to  Mrs.  Lowe,  Mr.  Lowe's  wife, 
when  I  was  working  for  Mr.  Lowe.  Defendant's  wife, 
at  the  time  I  loaned  the  one  hundred  and  twenty  dollars, 
was  working  out,  and  had  previously  been  working  out, 
earning  money.  She  had  money  of  her  own.  The 
eighty-dollar  loan  was  for  Mrs.  Sheehan's  own  use." 

The  appellant  testified :  <<  I  am  the  defendant.  I  mar- 
ried a  sister  of  the  plaintiff.  I  own  the  lot  on  which  I 
live,  and  lived  there  in  1872,  when  I  made  an  addition  of 
two  rooms  to  the  house.  My  wife  also  owns  real  estate 
in  her  own  right.  I  never  borrowed  money  from  the 
plaintiff*,  nor  authorized  my  wife  to  borrow  any.  I  never 
asked  the  plaintiff  for  any  money,  nor  requested  that  my 
wife  ask  her  for  any.    I  did  not  know  that  plaintiff*  had 
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loaned  my  wife  money — ^that  is,  the  one  hundred  and 
twenty  dollars — ^until  some  time  after  the  loan  was  made. 
1  never  signed  a  note  to  plaintiff,  and  never  delivered  to 
her  a  note  torn  in  pieces.  I  never  authorized  my  wife  to 
get  money  of  plaintiff.  My  wife  has  now,  and  usually 
has  had,  money  of  her  own.  I  frequently  got  money 
from  her.  I  got  fifty  dollars  from  her  even  before  I  mar- 
ried her.  I  may  have  got  money  from  her  to  put  into 
the  two-room  addition  I  have  spoken  of ;  I  do  not  re- 
member. K  I  did,  I  did  not  know  that  it  was  plaintiff's 
money." 

This  was  all  the  evidence  given  in  the  case  touching 
the  liability  alleged  in  the  complaint.  We  do  not  think 
that  it  sustains  the  finding.  It  is  very  clear  that  no  case 
is  made  on  the  alleged  lost  note,  and,  according  to  the 
appellee's  own  testimony,  the  credit  was  given  to  the 
wife  of  the  appellant,  and  not  to  the  appellant.  In  such 
cases  the  husband  is  not  liable.  This  principle  was  fully 
discussed  and  settled  in  the  case  of  Meiners  v.  Munson^ 
53  Ind.  138. 

The  judgment  is  reversed,  with  costs;  and  the  cause' re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proc^eding8. 


Habmon  et  al.  v.  Browk  et  uz. 

Wnx. — Dm»B  During  Widcwkood, — OondUUm  in  Eatraint  ^  Marrioffe, — 
LimUaticn, — SlattUe  Conttmed. — Cok  Overruled, — A  testator,  by  his  will, 
devised  to  his  widow,  **  during  her  widowhood,"  all  of  his  real  estate, 
with  a  provision  that  when  she  ceased  to  be  his  widow,  and  his  youngest 
children  had  come  of  age,  all  of  his  real  estate  shonld  be  divided  equally 
among  all  his  heirs.  After  his  death,  the  widow  having  remarried,  his 
heirs  brought  an  action  against  her  and  her  husband,  to  partition  such 
real  estate,  alleging  soch  remarriage,  that  the  testator's  children  had  all 
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arrived  at  fall  age,  that  the  widow  was  claiming  tome  interest  in  the 

realty,  and  that  she  had  taken  under  the  will. 
Hdd,  on  demurrer,  that,  by  the  will,  she  took  an  estate  in  the  lands  during 

her  widowhood  only,  and  that  it  terminated  with  her  remarriage. 
Hddj  also,  that  the  words  **  during  her  widowhood,"  as  used  in  the  will, 

were  words  of  limitation,  and  not  of  **  condition,"  within  the  meaning  of 

section  2  of  the  statute  of  wills,  2  R  8. 1877,  p.  571.    Spwrgeon  ▼.  Sckar 

bU^  43  Ind.  216,  overruled  so  far  as  it  conflicts  with  thie  decision. 
Samb. — CkmditUm  tn  Ratraint  of  Marriage. — A  devise  by  a  testator,  to  hu 

widow,  of  any  estate,  upon  condition  that  she  shall  not  remarry,  is  valid, 

but  the  condition  is  void. 

From  the  Washington  Circuit  Court. 

S.  B,  VoyleSj  for  appellants. 
A.  B.  Collins^  for  appellees. 

WoRDEN,  J. — This  was  an  action  by  the  appellants, 
heirs  at  law  of  Cutlifi*  Harmon,  deceased,  against  the  ap- 
pellees, William  Brown  and  his  wife,  Penina  Brown,  the 
latter  of  whom  was  the  widow  of  the  deceased,  having 
intermarried  now  with  said  William  Brown,  to  obtain 
partition  of  certain  lands  of  which  the  deceased  died 
seized  in  fee. 

Brown  and  his  wife  demurred  to  the  complaint  for 
want  of  sufficient  facts,  and  the  demurrer  was  sustsdned, 
and  the  plaintiffs  excepted.  Judgment  for  the  defend- 
ants. # 

The  facts  stated  in  the  complaint  are,  in  substance,  that 
Cutliff  Harmon  died  in  1868,  in  Washington  county,  Ind., 
seized  in  fee  of  the  land  in  controversy ;  that  he  left  a 
will,  which,  after  his  death,  was  duly  proved,  so  much  of 
which  as  is  necessary  to  an  understanding  of  the  question 
involved  is  as  follows : 

*^As  touching  such  worldly  estate  wherewith  it  hath 
pleased  God  to  bless  me  in  this  life,  I  give  and  dispose  of 
the  same  in  the  following  manner  and  form : 

First,  I  give  and  bequeath  unto  my  beloved  wife,  Penina, 
during  her  widowhood,  all  my  real  and  personal  estate,  to 
be  held  and  freely  possessed  and  enjoyed  during  her  wid- 
owhood. 
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<  ■     I    ■  ■    ■  I  .1  ■  .  I..    .  II...I.  -       , 

^^  In  cABe  of  the  death  of  my  wife  before  all  my  chil- 
dren be  of  age,  then,  and  in  that  case,  I  direct  that  the 
proceeds  of  all  my  real  estate  go  to  the  support  and  main- 
tenance of  my  minor  children/' 

After  stating  what  had  been  received  by  some  of  the 
children,  the  will  proceeds : 

^<  I  direct  that  my  younger  children,  not  named  in  this 
will,  as  they  come  of  age  or  marry,  my  wife  may  set  them 
ofi'  as  we  have  the  older  children." 

The  will  nominates  the  widow  as  executrix,  and  pro- 
vides, that,  ^^  In  case  of  her  death,  I  order  that  all  my  per- 
sonal estate  be  sold  on  twelve  months'  credit,  and  when 
the  money  is  collected,  to  be  divided  amongst  all  my  chil- 
dren, so  as  to  make  them  all  equal.  I  also  order  that 
when  my  beloved  wife,  Penina,  ceases  to  be  my  widow, 
and  my  youngest  children  come  of  age,  all  my  real  estate 
be  divided  equally  among  all  my  heirs.'' 

The  complaint  further  alleges,  that  the  widow  elected 
to  take  under  the  will,  in  pursuance  of  which  she  occu- 
pied and  enjoyed  the  land  until  her  intermarriage  with 
said  William  S.  Brown  in  July,  1877 ;  that  the  children  of 
the  testator  are  all  of  age,  and  the  alleged  interest  of  each 
of  the  heirs  is  set  out.  It  is  also  alleged,  that  the  defend- 
ant Penina  Brown  claims  some  unfounded  interest  in  the 
land,  and  asserts  some  pretended  title  thereto ;  hence  she 
and  her  husband  are  made  parties. 

We  see  no  objection  to  the  complaint,  unless  it  be  that 
by  the  terms  of  the  will  the  widow  has  an  estate  for  life 
or  in  fee  in  the  lands. 

But  we  are  of  opinion,  that  the  estate  vested  in  her  by 
the  will  terminated  when  she  married,  and  thereby  ceased 
to  be  the  widow  of  the  testator. 

The  property  was  devised  to  her  only  "  during  her  wid- 
owhood," and  it  was  to  be  possessed  and  enjoyed  by  her 
only  "  during  her  widowhood."  And  then  it  was  provided 
Vol.  LVni.— 14 
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in  the  will^  that  when  ehe  ceased  to  be  the  testator's  widow, 
and  his  youngest  children  came  of  age,  the  property  was 
to  be  divided  equally  among  all  the  testator's  heirs. 

We  have  a  statute  which  provides,  that  "A  devise  or 
bequest  to  a  wife  with  a  condition  in  restraint  of  mar- 
riage shall  stand,  bat  the  condition  shall  be  void."  2  R. 
8. 1876,  p.  671. 

The  words  employed  by  the  testator,  however,  in  de- 
fining the  quantity  of  estate  to  be  taken  by  the  widow, 
are  words  of  limitation  and  not  of  condition.  The  estate 
was  limited  to  her  during  her  widowhood.  No  greater 
estate  was  devised  to  her.  The  estate  thus  devised  to  her 
was  not  attempted  by  the  will  to  be  cut  down  by  any 
condition  whatever. 

Chancellor  Kent  has  very  clearly  drawn  the  distinction 
between  words  of  limitation  and  words  of  condition. 
He  says :  "  Words  of  limitation  mark  the  period  which 
is  to  determine  the  estate ;  but  words  of  condition  render 
the  estate  liable  to  be  defeated  in  the  intermediate  time, 
if  the  event  expressed  in  the  condition  arises  before  the 
determination  of  the  estate,  or  completion  of  the  period 
described  by  the  limitation.  The  one  specifies  the  utmost 
time  of  continuance,  and  the  other  marks  some  event, 
which,  if  it  takes  place  in  the  course  of  that  time,  will 
defeat  the  estate."    4  Kent  Com.  126. 

Doubtless,  if  the  testator  had  devised  to  his  widow  an 
estate  for  life,  or  in  fee,  dependent  upon  the  condition 
that  she  should  not  marry,  the  devise  would  have  been 
good  and  the  condition  void;  but  such  is  not  the  case 
here.  Here,  as  has  been  already  said,  the  estate  was  lim- 
ited to  her  during  her  widowhood.  A  man  may  devise 
property  to  his  widow  during  her  widowhood.  He  is  not 
obliged  t.0  devise  to  her  a  larger  estate,  as  for  life  or  ia 
fee,  in  order  to  accomplish  that  purpose.  But  if  he  desires 
to  devise  a  larger  estate,  as  for  life  or  in  fee,  and  so  ex- 
presses himself  in  his  will,  but  makes  it  dependent  upon 
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the  conditioti  that  Bhe  should  not  marry,  the  conditioa 
will  be  regarded  as  in  terrorem  and  void.  Such  condition 
will  not  cut  down  an  estate  to  a  period  less  than  that  to 
which  it  is  limited. 

The  following  authorities,  cited  by  counsel  for  appel- 
lants, are  in  point  upon  the  main  question  involved: 
Pringle  v.  Dunkley^  14  Sm.  &  M.  16 ;  Hawkins  v.  SkeggSy  10 
Humph.  81 ;  Bennett  v.  Robinson^  10  Watts,  848 ;  Vance 
V.  Campbeirs  Heirs j  1  Dana,  280. 

The  conclusion  at  which  we  have  arrived  is  not  in  con- 
flict, but  in  entire  harmony,  with  the  case  of  Mack  v. 
Mulcahy,  47  Ind.  68.  In  that  case,  provision  was  made 
by  the  will  of  the  testator  for  the  payment  to  his  widow 
of  the  sum  of  six  hundred  dollars  annually,  "during  all 
the  term  of  her  natural  life,"  but  such  payments  were  to 
cease  if  the  widow  remarried  alfber  the  testator's  death. 

It  was  held,  that  the  widow  did  not,  by  her  subsequent 
marriage,  forfeit  her  right  to  the  annuity.  The  provision 
having  been  made  for  the  payment  to  her  "during  all 
the  term  of  her  natural  life,"  the  condition  in  restraint 
of  marriage  could  not  cut  down  or  take  away  the  right 
thus  given  her. 

The  judgment  below  is  reversed,  at  the  costs  of  the 
appellees,  Brown  and  Brown,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  overrule  their  de- 
murrer to  the  complaint,  and  for  further  proceedings. 

On  petition  for  a  rehbarino. 

In  this  case  a  petition  for  a  rehearing  has  been  filed,  in 
which  it  is  insisted,  that,  by  the  will  of  Cutliff  Harmon, 
his  widow,  now  Mrs.  Brown,  took  the  fee  in  the  lands 
devised  to  her,  and  that  the  estate  thus  devised  to  her 
can  not  be  cut  down  by  a  condition  in  restraint  of  mar- 
riage. On  this  point  we  desire  to  add  but  little  to  what 
was  said  in  the  original  opinion  in  the  cause.  The  case 
of  Spurgeon  v.  ScheiblCj  43  Ind.  216,  has  been  cited  as 
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being  in  conflict  with  the  conclusion  arrived  at  in  this 
case.  The  language  of  the  will  in  that  case,  so  far  as  it 
afiects  the  question  involved,  was,  after  directing  the  in- 
vestment of  some  money  in  lands  for  the  benefit  of  the 
testator's  heirs,  as  follows :  ^'  I  also  direct  that  the  whole 
of  my  real  and  personal  estate,  except  as  hereinbefore 
mentioned,  shall  be  and  remain  the  absolute  property  of 
my  beloved  wife,  so  long  as  she  remains  my  widow,  and 
that  she  shall  have  entire  control  of  the  same  as  she  may 
«eem  proper ;  and  if,  provided  she  shall  marry,  then  I  di- 
rect that  an  administration  shall  be  had  upon  all  my  es- 
tate, except  as  beforesaid,  and  that  the  same  shall  be  dis- 
tributed according  to  law."  It  was  held  that  the  widow 
took  the  fee. 

In  the  case  now  under  consideration,  there  is  nothing 
in  the  will  whatever  that  indicates  an  intention  or  pur- 
pose on  the  part  of  the  testator  to  give  hb  wife  any  thing 
more,  in  any  event,  than  an  estate  during  her  widow- 
hood; and  were  we  to  hold  otherwise,  we  should  be 
making  a  will  for  the  testator  which  he  himself  never 
made.  And  we  can  not  see  that  the  will  in  the  cas^  in 
48  Ind.  difiers  materially  from  that  in  the  present  case, 
and  we  are  of  opinion,  that,  in  respect  to  this  point,  that 
case  must  be  overruled. 

It  is  also  urged  that  the  complaint  was  bad,  because  the 
land  was  in  the  adverse  possession  of  Mrs.  Brown*  This 
was  no  objection  to  the  proceedings  for  partition.  God-- 
frey  V.  Godfrey y  17  Ind.  6. 

Again  it  is  objected,  that  if  Mrs.  Brown  was  only  en- 
titled to  an  estate  during  her  widowhood,  under  the  first 
clause  of  the  will,  still  she  was  entitled  to  a  share,  as  heir 
to  her  husband,  under  the  latter  clause.  Without  deter- 
mining this  question,  which  is  not  before  us,  we  may  say, 
that  if  she  is  thus  entitled,  she  being  made  a  party,  she 
may  set  up  her  claim,  and  have  it  passed  upon  in  the  par- 
tition proceedings.     Godfrey  v.  Godfrey,  supra. 

The  petition  for  a  rehearing  is  overruled. 
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Bepuevd?. — Oon&ueL — Fraud. — Beseission, — Tender. — ^Where  a  contract,  un- 
der which  chattels  have  been  exchanged,  proves  to  have  been  fraudu- 
lent, as  against  one  of  the  parties  thereto,  he  can  not  repleYj  the  chattel 
parted  with,  either  from  the  oppoiute  party  or  a  subsequent  pur- 
chaser, without  first  rescinding  the  contract,  by  tendering  back  to  the 
other  party  whatever  thing  of  value  he  received  from  him  in  such 
exchangee. 

8A1CE. — ^Where,  in  such  case,  the  thin^  received  by  the  plaintiff-  are  a 
sum  of  money  and  a  forged  promissory  note,  it  is. not  necessary  to 
tender  back  the  latter. 

Prom  the  Morgan  Circuit  Court. 

G.  W.  Grubhs  and  M.  H.  Parks,  for  appellant. 
J.  V,  MiteheU  and  J.  iZ.  Jordan,  for  appellee. 

Bn>DLB,  C.  J. — Replevin  by  appellant  against  appellee, 
for  a  horse.  The  court  tried  the  case  without  a  jury, 
and,  at  the  request  of  appellant,  made  a  special  finding, 
which  is  as  follows : 

"  1.  That  one  Gibbons,  as  the  agent  of  Hall,  purchased 
two  horses  of  plaintiff,  for  which  said  Gibbons,  as  such 
agent,  paid  plaintiff  twenty  dollars  in  money,  and  a  certain 
promissory  note  for  two  hundred  and  ten  dollars,  pur- 
porting to  be  executed  by  Stafford  &  Brown,  payable  to 
said  Hall. 

**  2.  That  Gibbons  was  a  stranger  to  plaintiff,  and  plain- 
tiff :was  well  acquainted  with  defendant ;  that  defendant 
was  present  while  Gibbons  and  plaintiff  were  negotiating 
for  Lortes,  and  made  representations  as  to  Hall's  sol- 
Tency,  and  proposed  to  buy  the  horses  at;  one  hundred 
and  thirty-two  dollars,  if  Gibbons  got  them. 

^^  8.  That  the  defendant,  the  next  day,  purchased  said 
horses  from  Gibbons  for  one  hundred  and  thirty-two  dol-' 
lars,  which  he  paid  Gibbons.  ^ 

"4.  That  the  horse  in  controversy  is  one  of  those. 

**  5.  Thai,  about  ten  days  afterwards,  plaintiff  discovered 
that  the  note  on  Stafford  k  Brown  was  not  genuine; 
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whereupon  he  immediately  demanded  the  horse  in  con- 
troversy of  defendant,  who  refused  to  deliver  up  the 
same.  Plaintiff  then  brought  this  action,  and  replevied 
the  same,  and  brought  another  action,  against  Hall,  for 
the  value  of  the  other  horse,  which  could  not  be  found. 

"  6.  That  the  note  on  Stafford  &  Brown  was  a  forgery, 
and  invalid. 

"7.  That  the  defendant,  at  the  time  he  bought  the 
horse,  knew  nothing  of  how  the  note  was  obtained  from 
Stafford  &  Brown. 

"  8.  That  the  plaintiff  delivered  the  horses  to  Gibbon 
at  the  time  of  the  contract,  and  under  the  contract. 

"  9.  That  there  was  no  offer  by  plaintiff  to  pay  back  the 
twenty  dollars,  and  rescind  the  contract,  or  in  any  manner 
cancel  the  same. 

"  10,  That  Hall  was  a  non-resident — Gibbons'  residence 
unknown. 

"  As  a  conclusion  of  law,  upon  the  foregoing  facts,  the 
court  finds,  that  the  plaintiff  was  not  the  owner,  and  did 
not  have  the  right  to  the  possession  of  the  horse,  at  the 
commencement  of  this  action." 

Exceptions  were  properly  reserved  to  the  conclusion 
of  law  upon  the  facts.    Judgment  for  appellee. 

Appeal. 

There  is  no  error  in  this  judgment.  The  appellant 
could  not  maintain  replevin  against  Hall  or  Gibbons, 
without  first  rescinding  the  contract;  and  he  could  not 
rescind  the  contract  without  restoring  the  twenty  dollars. 
Whether  he  could  have  rescinded  the  contract  at  all  or 
not,  after  the  purchase  of  the  horse  by  the  appellee,  we 
need  not,  and  therefore  do  not,  decide.  In  the  case  of 
Bell  V.  Caffertyy  21  Ind.  411,  Stewart,  who  professed  to  be 
the  agent  of  an  insurance  company,  purchased  a  horse  of 
Cafferty,  and  paid  him  in  forged  promissory  notes.  Caf- 
ferty  delivered  the  horse  to  Stewart,  under  the  contract. 
Stewart,  on  the  next  day,  sold  and  delivered  the  horse  to 
Bell,  who  was  ignorant  of  the  fraud.    Cafferty  demanded 
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the  horse  of  Bell,  who  refused  to  deliver  him  up,  and 
then  brought  his  suit  in  replevin  to  recover  the  horse.  It 
was  held  that  the  action  would  not  lie.  In  that  case 
there  was  no  necessity  of  a  rescission,  because  Cafferty 
having  received  nothing  but  the  forged  notes,  and  they 
having  no  value,  there  was  nothing  to  restore.  It  there- 
fore fully  supports  the  ruling  in  the  case  before  us. 
The  judgment  is  affirmed,  with  costs. 


Baesr  et  al.  v.  McCoy. 

LiQiJOB  Law.— ^e(  ^  1S73.— iioeum  en  Bond^^JPenonal  ActUmr^Seetiant  3 
and  12. — ^Under  the  provisioiM  of  the  act  of  Febraary  27th,  1S73,  Acta 
1873,  p.  151,  regulating  the  sale  of  intoxicating  liquora,  an  action  upon 
the  bond  of  a  person  having  a  license  under  such  act  was  authorized  bj 
section  3  thereof  only,  the  action  authorized  by  section  12  thereof  being 
merely  personal. 

Same. — Jbtni  Aetion  <m  Senarai  Bomd»» — Motion,  to  Separate, — JVocliee. — PUad' 
ing, — A  joint  action  against  several  persons,  having  f<eparate  licenses 
under  such  act,  and  their  several  sureties,  upon  their  ^veral  bonds, 
could  not  be  maintained ;  and,  where  so  joined  in  the  same  action,  a 
motion  to  separate  the  complaint  into  as  many  separate  actions  as  there 
are  separate  bonds,  making  the  principal  and  sureties  on  each  bond  the 
only  defendants  in  the  action  thereon,  should  be  sustained. 

Same. — Demurrer  by  Sureiiee, — Where  such  motion  to  separate  is  overruled, 
the  error  is  not  cured  by  subsequently  sustaining  a  demurrer  by  the 
sureties  alone,  thns  leaving  the  principals  only  as  defendants. 

Prom  the  Clay  Circuit  Court. 

S.  W.  CurtiSj  G.  A.  Knight  and  J.  Jf.  Campion^  for  ap- 
pellants. 

W.  W.  Carter  and  S.  D.  Coffey j  for  appellee. 

HowK,  J.— On  the  26th  day  of  February,  1875,  the  ap- 
pellee, as  plaintifi',  commenced  an  action  against  the  ap- 
pellants, as  defendants,  in  the  court  below.  Omitting  the 
venue,  the  style  of  the  court  and  the  title  of  the  cause. 
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the  appellee'8  complaint  was  in  the  words  and  figures  fol- 
lowing, to  wit : 
^^  The  plaintift'  complains  of  the  defendants,  and  says, 

that,  on  the  —  day  of ,  18 — ,  she  was  married  t6  one 

Amet  L.  McCoy,  with  whom  she  lived  and  cohabited 

nntil  his  death,  which  occurred  tn  the  —  day  of , 

1874;  that  the  said  Arnet  was  a  t^ell-ediicated  man,  of 
fine  business  qualifications,  in  th^  prime  of  life  add  en- 
joying good  health,  save  as  the  same  was  injured  by  the 
wrongful  conduct  of  the  defendants,  as  hereinafter  stated, 
and  was  well-qualified  to  make  for  the  plaintifi*  a  comfort- 
able support  and  happy  home ;  that,  on  the  —  day  of , 

187-,  the  defendant  William  Baker  obtained  from  the 
county  board  of  commissioners  of  Clay  county,  Indiana,  a 
permit  to  sell  intoxicating  liquor  in  the  city  of  Brazil,  and 
then  and  there  executed  his  bond  to  the  State  of  Indiana, 
with  the  defendants  William  MoGuire,  Campbell  Dough- 
erty and  James  B.  Painter,  as  his  sureties  thereon,  condi- 
tioned for  the  payment  of  damages  accruing  to,  or  sufiered 
by,  any  person,  in  property  or  means  of  support,  by  reason 
of'  any  sale  or  sales  of  any  intoxicating  liquors  to  any 
person  by  the  said  William  Baker,  a  copy  of  which  bond 
is  filed  herewith  and  made  a  part  hereof;  that,  on  the  — 

day  of  ,  187-,  the  said  board  of  commissioners  of 

Clay  county,  Indiana,  granted  to  the  defendant  Floyd 
Graham  a  permit  to  sell  intoxicating  liquor  in  the  said 
city  of  Brazil,  and  that  he  then  and  there  executed  to  the 
State  of  Indiana  his  bond,  with  the  said  Campbell  Dough- 
erty, William  C.  Strowbridge,  Joseph  Cole  and  William 
J.  Michaelree  as  his  sureties  thereon,  conditioned  for  the 
payment  of  all  damages  that  might  be  sustained  by  any 
person,  either  in  property  or  means  of  support,  by  reaaon; 
of  any  sale  or  sales  of  intoxicating  liquor  by  the  said 
Floyd  Graham,  a  copy  of  which  bond  is  filed  herewith 

and  made  a  part  hereof;  that,  on  the  —  day  of ,  187-, 

the  said  board  of  commissioners  of  Clay  county,  Indiana, 
granted  to  the  defendant  Peter  Ingoldsby  a  permit  to 
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sell  iatozicatiDg  liquor  in  the  city  of  Brazil,  and  he  then 
and  there  executed  his  bond  to  the  State  of  Indiana,  with 
defendants  William  Jarboe,  Isaac  W.  Sanders,  James  R« 
Painter,  Robert  S.  Stewart  and  Timothy  Donahue  as  his 
sureties,  conditioned  for  the  payment  of  all  damages  to 
any  person,  either  in  property  or  means  of  support,  which! 
he  or  she  might  sustain  by  reason  of  any  sale  or  sales 
of  intoxicating  liquor  by  the  said  Peter  Ingoldsby,  a  copy 
of  which  bond  is  filed  herewith  and  made  a  part  hereof; 
that,  on  the  ~  day  of  — r,  187-,  the  said  board  of  com- 
missioners of  Clay  county,  Indiana,  granted  a  permit  to 
sell  intoxioating  liquor,  to  th^  defendant  Joseph  Haines, 
in  the  city  of  Brazil,  and  that  he  then  and  there  executed 
hiff  bond  to  the  State  of  Indiana,  with  defendants  Camp« 
bell  Dougherty,  William  6  Strowbridge,  William  Jarboe 
and  John  Jl'Bigg&  as  his  sureties  thereon,  conditioned  for 
the  payment  of  all  damages  .that  may  be  suffered  by  any 
person,  in  eithef  property  or  means  of  support,  by  reason 
of  the.  sale  of  .intoxicating  Uquor  by  the  said  Joseph 
Haines,  a  copy  of  which  bond  is  filed  herewith  and  made 
a  part  hereof;  that,  on  the  —  day  of  -— ,  187-,  the  said 
board  -f  oonimissioners  of  Clay  county,  Indiana,  granted 
to  the  defendant  Henry  Wehrle  a  permit  to  sell  intoxi* 
eating  liquor  in  the  city  of  Brazil,  Clay  county,  Indiana, 
and  that  he  then  and  there  executed  his  bond  to  the  Stat^ 
of  Indisina,  with  the  defendants  Sebastian  Wehrle,  Wil* 
liam  Jarboie  and  Peter  Ingoldsby  as  his  sureties  thereon^ 
conditioned  for  the  payment  of  all  damages  any  person 
migbt  suffer  by  reason  of  the  sale  of  intoxicating  liquor 
by  the  said  Henry  Wehrle,  a  copy  of  which  bond  is  filed 
herewith  and  made  a  part  hereof;  and  the  plaintiQ'  al- 
leges, that,  immediately  after  the  granting  of  said  permits, 
each  of  said  defendants,  so  obtaining  the  same,  entered 
into  the  business  of  selling  intoxicating  liquors,  an4 
bought  and  kept  for  sale,  in  said  city  of  Brazil,  large 
quantities  of  impure,  noxious,  poisonous  and  adulterated 
liquors,  and  immediately  up()n  the  granting  of  said  per: 
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mils  entered  upon  the  sale  of  said  liquors,  in  the  said  city 
of  Brazil,  under  said  permits,  and  each  of  said  defend- 
ants, so  obtaining  said  permits,  continued  to  vend  said 
noxious  and  poisonous  liquors,  in  said  city,  under  said 
permits,  until  after  the  death  of  said  Arnet  L*  McCoy; 
and  that,  during  uU  said  time,  each  of  said  defendants,  so 
having  said  permits,  did,  on  each  and  every  day  after  so 
obtaining  the  same,  sell  and  vend  said  liquor  to  the  said 
Arnet  L.  McCoy,  so  that  he  became  and  was  poisoned 
thereby,  and  became  and  was  an  habitual  drunkard,  and 
neglected  and  failed  to  provide  for  the  plaintifi'  by  reason 
thereof;  and  that  he  did  become  so  diseased  from  the 
eiFects  of  said  liquor,  that,  on  the  5th  day  of  Octo- 
ber, 1874,  he  died.  And  the  plaintiff  charges,  that  the 
death  of  said  Arnet  L.  McCoy,  her  husband,  was  caused 
by  the  use  of  said  liquor,  so  vended  and  sold  by  the  de- 
fendants to  him,  and  by  no  other  cause  whatever ;  and 
that,  by  reason  of  said  sales  to  the  said  Arnet,  the  plain- 
tiff has  been  injured  and  deprived  of  her  support,  to  her 
damage  in  the  sum  of  (8,000 ;  wherefore  the  plaintiff  de- 
mands  judgment  for  98,000." 

The  appellants  moved  the  court  below,  in  writing,  to 
set  down  for  trial  five  separate  and  distinct  causes  of  ac- 
tion, to  wit:  One  cause  of  action  against  each  of  the 
several  principals  and  his  sureties,  on  the  several  bonds 
sued  on  in  this  action,  for  the  reason  that  said  several 
causes  of  action,  on  said  several  bonds,  were  improperly 
joined  and  united,  which  motion  was  overruled,  and  the 
appellants  excepted  to  this  decision,  and  filed  their  bill  of 
exceptions. 

The  appellants  also  moved  the  court  below,  in  writing, 
for  an  order  requiring  the  appellee  to  separate  her  com- 
plaint into  five  separate  and  distinct  paragraphs,  for  the 
reason  that  this  action  was  founded  upon  five  separate 
and  distinct  written  instruments;  which  motion  was 
overruled,  and  to  this  decision  the  appellants  excepted, 
and  filed  their  bill  of  exceptions. 
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The  appellants  demurred  to  appellee's  complaint,  upon 
two  grounds  of  objection : 

1.  A  want  of  sufficient  facts  therein  to  constitute  a 
cause  of  action ;  and, 

2.  A  misjoinder  of  causes  of  action. 

Which  demurrer  was  overruled  by  the  court  below,  and 
the  appellants  excepted  to  this  decision. 

The  defendants,  who  were  sureties  in  the  several  bonds 
sued  upon  in  this  action,  also  demurred  to  appellee's 
complaint,  for  the  want  of  sufficient  facts  therein  to  con- 
stitute a  cause  of  action  against  them ;  which  demurrer 
was  sustained  by  the  court  below,  and  to  this  decision  the 
appellee  excepted. 

The  appellants,  who  were  the  principals  in  the  five 
several  bonds  sued  upon,  separately  answered,  by  general 
denial,  the  appellee's  complaint.  And  the  action,  being 
at  issue,  was  tried  by  a  jury,  in  the  court  below,  and  a 
verdict  was  returned  for  the  appellee,  assessing  her  dam- 
ages at  eight  hundred  dollars.  And  the  appellants'  writ- 
ten motion  for  a  new  trial  having  been  overruled,  and 
their  exception  saved  to  such  decision,judgment  was  ren- 
dered on  the  verdict,  by  the  court  below. 

In  this  court,  the  appellants  have  assigned,  as  errors, 
the  various  decisions  of  the  court  below,  which  were  ad- 
verse to  them.  We  will  briefly  consider  and  decide  some 
of  the  questions  presented  by  these  errors. 

It  seems  very  clear  to  us,  that  the  appellee  brought 
this  action  under  the  provisions  of  the  8d  section  of 
"An  act  to  regulate  the  sale  of  intoxicating  liquors," 
etc.,  approved  February  27th,  1878.  Session  Acts,  1873, 
p.  151,  et  seq.  There  is  no  other  section  of  said  act,  which 
authorized  a  suit  on  the  bond  required  in  and  by  the 
said  3d  section,  in  favor  of  the  person  injured,  and 
against  the  principal  and  his  sureties  in  such  bond.  If 
the  appellee  did  not  sue  under  the  3d  section  of  said 
act,  it  would  be  difficult  to  understand  for  what  reason, 
or  by  what  authority,  she  made  the  several  bonds  of  the 
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appellants  parte  of  her  complaint,  or  the  sureties  in  said 
several  bonds  parties  defendants  to  her  action.  It  is  in-; 
sisted,  however,  by  appellee's  counsel,  in  argument  in 
this  court,  that  this  action  was  brought  under  section  12 
of  said  act,  and  they  say,  "  The  pleader  evidently  drew 
the  complaitit  in  question  with  the  statute  before  him/' 
If  he  did  have  the  statute  before  him,  it  is  very  certain, 
we  think,  that  it  was  the  8d,  and  not  the  12th,  sec- 
tion of  said  statute.  The  12th  section  of  said  act  pro* 
vided  only  for  a  personal  action  against  the  person  or 
persons  selling,  bartering  or  giving  away  intoxicating 
liquors,  in  certain  eases;  but  it  certainly  was  not  pro- 
vided in  that  section,  that  such  personal  action  should  be 
commenced  and  prosecuted,  in  any  case,  on  the  bond  re- 
quired by  said  Sd  section. 

Thb  bonds  of  the  appellants  were  certainly  sued  upon 
in  this  action ;  and  when  they  and  their  respective  sure- 
ties moved  the  court  below,  as  they  did,  for  an  order  re- 
quiring the  appellee  to  separate  her  complaint  into  ae 
many  distinct  and  separate  paragraphs  as  there  were 
bonds  sued  upon,  it  is  very  clear,  we  think,  that  the 
court  erred  in  overruling  their  said  motion.  The  sustain- 
ing of  said,  motion  by  the  court  below  would  have  been 
one  etep^  at  least,  in  the  right  direction ;  and  if,  when 
the  complaint  had  been  thus  separated  into  paragraphs, 
the  court  had  sustained  the  further  motion  of  the  appel- 
lants to  docket  each  paragraph  as  a  separate  action,  the 
different  actions  could  have  been  brought  to  trial  in  such 
a  manner  that  eiach  appellant  could  have  been  held  re- 
sponsible for  the  damages  resulting  from  his  own  acts, 
and  not  for  the  damages  caused  by  the  acts  of  other  per- 
sons.      . 

It  is  tru6,  that  a  subsequent  decision  of  the  court  be- 
low, in  sustaining  a  demurrer  of  the  sureties  in  the  sev- 
eral  bonds  to  appellee's  complaint,  left  the  action  to  be 
thereafter  prosecuted  against  the  appellants  only,  the 
principals  in  said  bonds.    But  it  cannot  be  said,  it  seema 
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to  118,  that  this  decision  cured  the  previous  error  of  the 
court  helow ;  for  the  action  was  thereafter,  as  it  was  be- 
fore, an  action  on  the  several  bonds. 

As  the  conclusion  we  have  reached  will  render  it  neces- 
sary for  the  appellee  to  reconstruct  her  complaint  in  this 
action,  and  as  the  other  errors  complained  of  by  the  ap- 
pel] ants  may  not  occur  on  another  trial  of  this  cause,  we 
need  not  now  consider  or  decide  any  of  the  questions 
presented  by  said  other  errors. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
appellants'  motion  for  an  order  requiring  the  appellee  to 
separate  her  compjaint  into  paragraphs. 


Hill  v.  Sleeper  et  al. 


r 
I      '* 


pAYiCEzn. — PUading. — Action  Originaiing  B^bre  a  JtM^iod.-^^^  ^ftf  yctf  on 
on  contract,  for  the  recoTcry  of  money,  originating  before  a  Jiy^ct  ol  the 

.■peace,  eridence  of  payment  may  be  giv^n  without  pleay^eitKer  there 'pr 
on  appeal.  - . u  . x^  4- 

BAXEr^Reoaifir—JfewNciU  Taken  for  (Hd  0Re.~.E^mIi»M8.--lkcii'ac:tiQn  on  a 

'  join^  pnunissory  note,  againat  the  makers,  the  latter,  on  the  ^rial,lntrddaoed 
In  evidence  a  receipt  ezecated  by  the  plaintiff,  acknowledging  ^tlie  re- 
ceipt, from  one  of  the  defendants,  of  a  certain  sum  in  money,  anahis  p^pm- 

'   imory  note,  to  be  applied  on  the  promissory  note  of  the  other.*    - ' 

Hdif  that,  in  the  ahoence  of  evidence  identifying  tht  note  in'  suit  as 
that  described  in  the  receipt,  the  evidence  is  insufficient,  to  establish 
payment.- 

Hdij  also,  that  the  taking  of  such  new  note  is  no  payment  of.  such  joint 
note,  unless  taken  under  the  express  agreement  that  it  was  a  payment, 
and  at  the  risk  of  the  plaintiff. 

Hddy  also,  such  receipt  having  been  so  given  in  evidence,  without  objec- 
tion, that  evidence,  showing  that  the  note  mentioned  in  the  suit  h&d  not 
been  paid,  is  proper. 

From  the  Kosciusko  Circuit  Court. 

C  ClemanSj  for  appellant. 
•  A.  G.  Wood  and  W.  Q.  Piper ^  for  appellees* 
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Howe,  J. — The  appellant,  as  plaintiff,  sued  the  appel- 
lees, as  defendants,  before  a  justice  of  the  peace  of  Eos- 
cinsko  county,  Indiana,  on  a  promissory  note  execated 
by  the  appellees  to  the  order  of  the  appellant. 

On  the  trial  before  the  justice,  there  was  a  finding  and 
judgment  in  favor  of  the  appellant,  and  against  the  ap- 
pellees, for  the  sum  of  one  hundred  and  twenty-six  dol- 
lars and  fifty  cents,  and  the  costs  of  suit.  From  this 
judgment,  there  was  an  appeal  by  the  appellees  to  the 
court  below,  where  the  cause  was  tried  by  a  jury,  and  a 
verdict  was  returned  for  the  appellees.  And  the  appel- 
lant's written  motion  for  a  new  trial  having  been  over- 
ruled, and  his  exception  saved  to  sucU  ruling,  judgment 
was  rendered  by  the  court  below  on  the  verdict,  in  favor 
of  the  appellees  and  against  the  appellant. 

The  only  alleged  error  of  the  court  below,  assigned  by 
appellant  in  this  court,  is  the  overruling  of  his  motion 
for  a  new  trial. 

There  is  but  one  question  in  this  case,  and  that  is  this : 
Was  the  evidence  adduced  on  the  trial  by  the  appellees 
sufficient  to  show  that  the  note  in  suit  had  been  paid  by 
them  or  either  of  them  ? 

The  appellees  filed  no  answer  in  this  suit,  either  before 
the  justice  or  in  the  court  below ;  but,  as  the  suit  was 
commenced  before  a  justice,  payment  might  be  given  in 
evidence,  without  plea,  in  the  justice's  court.  2  R.  8. 
1876,  p.  612,  sec.  34.  And,  on  appeal  to  the  court  below, 
the  cause  was  to  "be  there  tried  under  the  same  rules 
and  regulations  prescribed  for  trials  before  justices,"  etc. 
2  R.  S.  1876,  p.  625,  sec.  67. 

It  appears  from  the  record,  that  the  appellees  offered 
no  evidence  whatever,  cki  the  trial  of  this  cause,  except  a 
paper  writing,  purporting  to  be  a  receipt,  of  which  the 
following  is  a  copy : 

"  Port  Wayne,  Ind.,  Aug.  9th,  1875. 

"  Received  of  M.  Rush  one  hundred  dollars,  and  his 
note  for  one  hundred  twelve  &  ^  dollars,  to  apply  on 
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William  Sleeper's  note,  and  intereet,  for  two  hundred 
dollars.  (Signed,)  C.  L.  Hill." 

The  appellees  offered  no  other  evidence  of  any  kind, 
and,  having  given  said  receipt  in  evidence,  they  rested 
their  case.  The  appellant  objected  to  the  admission  of 
this  receipt  in  evidence  for  the  reason  only,  '^that  there 
was  no  plea  of  payment  or  set-off,"  filed  by  appellees ; 
but,  as  we  have  seen,  payment  might  be  proved  without 
plea,  and  the  appellant's  objection  to  the  admission  of 
the  receipt  in  evidence  was,  therefore,  correctly  overruled. 

One  of  the  causes  for  a  new  trial,  assigned  by  appel- 
lant in  his  motion  therefor,  was^  that  the  verdict  of  the 
jury  was  not  sustained  by  sufficient  evidence.  The  ques- 
tion, therefore,  remains  for  our  consideration,  was  said 
receipt,  alone  and  of  itself,  sufficient  prima  facie  evidence 
to  sustain  the  verdict  of  the  jury?  did  this  receipt, 
alone  and  unexplained,  tend  even  to  show  the  payment 
of  the  note  in  suit?  The  receipt,  by  its  terms,  was 
given  "  on  William  Sleeper's  note,"  but  the  note  in  suit 
was  the  joint  note  of  William  Sleeper  and  Moses  Rush. 
If  it  be  conceded,  that  the  note  in  suit  was  the  note  re- 
feried  to  in  said  receipt,  (a  fact  which  was  not  apparent 
on  the  face  of  the  receipt,  and  which  the  appellees 
should  have  shown  by  parol  evidence,  if  they  could  do 
so,)  still,  the  receipt,  as  we  construe  it,  did  not  tend  even 
to  show  that  the  note  of  M.  Rush  was  either  given  or 
received  as  a  payment  of  the  note  sued  on.  On  the  con- 
trary, we  think,  from  the  language  used  in  said  .receipt, 
it  was  intended  by  the  parties  thereto,  that  when  the 
note  of  M  Rush,  mentioned  therein,  was  paid,  the  appel- 
lant should  '^  apply  "  the  money  so  paid  on  the  note  now 
in  suit,  if  it  was  *'  William  Sleeper's  note,"  as  the  appel- 
lees claim,  referred  to  in  said  receipt.  It  is  very  certain 
that  there  was  no  express  agreement  in  said  receipt,  that 
the  note  of  M.  Rush,  therein  mentioned,  should  be  taken, 
at  the  appellant's  risk,  as  payment  of  "  William  Sleep- 
er's note."    It  was  held  by  this  court,  in  the  case  of 
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Tyfier  v.  Stoops^  11  Ind.  22,  that  ^^  no  principle  of  law  is 
better  settled  than  that  taking  a  note  either  from  one  of 
several  joint  debtors,  or  from  a  third  person,  for  a  pre* 
existing  debt,  is  no  payment,  unless  it  be  expressly 
agreed  to  be  taken  as  payment,  and  at  the  risk  of  the 
creditor/ '  And  the  doctrine  of  the  case  cited  was  folly 
approved  by  this  conrt,  in  the  more  recent  case  of  Max- 
well V.  Day  J  45  Ind«  509.  • 

If  any  sufficient  objection  had  been  made  to  the  ad- 
mission of  said  receipt  in  evidence,  very  possibly  the 
court  below  would  have  excluded  it.  But,  the  evidence 
having  been  admitted,  it*  was  proper,  and  perhaps  neces- 
sary, that  the  appellant  should  show  that  the  note  men- 
tioned in  said  receipt  had  never  been  paid.  This  was 
done  by  an  abundance  of  uncontradicted  evidence. 

It  seems  very  clear  to  us,  that  the  verdict  of  the  jury 
in  this  case  was  not  .sustained  by  any  sufficient  evidence; 
and,  therefore,  we  hold  that  the  court  below  erred  in 
overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs^  and 
the  cause  is  remanded  for  a  new  trial.  . 


§  ^1  Thb  City  of  Indianapolis  v.  Gaston. 

NvoiAQTSCK.^If^urtf  Oomed  hy.—Drfeetke  StreeLSndenee.'^lm  «d  action 
againBt  a  city,  to  recoYer  dmnages  for  perPODal  injuries  reoeiyed  by  the 
plaintiff,  the  complaint  alleged,  that  the  defendant  had  negligently  per- 
mitted an  obstruction  to  be  and  remain  upon  a  sidewalk  of  a  street, 
and  had  n^Iigently  failed  to  light  the  gas-lamps  in  that  vicinity, 
and  that  the  plaintiff,  while  passing  along  such  sidewalk  at  night, 
had  fallen  over  such  obstruction,  thus  receiving  the  injuries  com- 
plained of ; 

Heldf  that,  on  the  trial  of  the  cause,  evidence  touching  the  location  and 
lighting  of  the  city  gas-lamps  in  the  vicinity  of  such  obstmctioii,  at 
the  time  of  such  aocidetxt^  is 
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Samb.— ArtfeidSBr  RetnU  ijf  /i|ficfy.---Plby»tetaii.---Wliere,on  the  trial  of  such 
eaose,  it  appean  by  the  evidenoe,  that  the  plaintiff  was  a  practising 
physician,  it  la  competent  to  prove  the  effect  of  the  injury  complained 
of  on  his  physical  ability  to  continue  the  practice  of  his  profession. 

Same. — Ordkumee, — Street  Chmmiuumer, — ^Evidence  may  be  giren,  in  such 
caae,  of  an  ordinance  of  the  city  prescribing  the  dnty  of  its  commis- 
sioner of  streets. 

Sams. — Expenm  Oaiuted  by  It^ury. — Oeneral  OKstom.— The  fact  that  the 
plaintiff  in  snch  action  is  a  physician  does  not  aathoriae  eyidence  by 
the  defendant,  that  the  nniyersal  mk  of  physicians  is  to  attend  upon 
each  other,  for  a  sickness  or  an  injary,  free  of  charge. 

Same. — IVaetiee^ — Orim-EmmimaitUn. — ^The  eridence  sought  to  be  elicited  by 
a  question  asked  on  cross-examination  must  be  responsiYe  to  the  exam- 
ination in  chief,  and  definite. 

Samb. — PrensmptUm  as  to  Qmdition  qf  StreeL-^ObtiruolUmj'^Asij  person 
trsTeiling  a  sidewalk  of  a  dty,  which  is  in  constant  use  by  the  public, 
has  a  right,  when  using  the  same  with  due  diligence,  to  presume,  and  act 
upon  the  presumption,  that  it  is  reasonably  safe,  for  ordinary  travel, 
throughout  its  entire  width,  from  all  dangerous  and  annoying  obstruc- 
tions  of  a  permanent  character. 

Sams. — Damagea. — Mauun  €f,-^hutruetion  to  Jury, — ^It  is  proper  to  instruct 
the  jury  trying  such  case,  that,  in  estimating  the  damages,  if  any,  to  be 
recovered  by  the  plaintiff,  they  may  consider  his  expenses  incurred, 
loss  of  time,  suffering  and  pain,  and  the  permanent  injury  to  his 
capacity  to  pursue  his  professional  calling,  resulting  from  such  injury. 

Same. — HamUen  Bmr, — Where  an  instruction  given  to  the  jury  embraces 
the  substance  of  one  asked  and  refused,  error  in  such  refusal  is  harmless. 

Same. — Supreme  Oourt. — Weight  qf  Evidence. — ^The  Supreme  Court,  on  ap- 
peal, will  not  disturb  the  verdict  of  a  jury  on  the  mere  weight  of 
eridence. 

From  the  Marion  Superior  Court. 

B.  K.  Miott,  A.  a  Ayresy  C.  W.  Smith  and  B.  0.  Hawkins^ 
for  appellant. 
J.  T.  Dye  and  A.  C.  Harris^  for  appellee. 

BiDDLE,  C.  J.— The  appellee  brought  his  complaint 
against  the  appellant,  for  carelessly  and  negligently  per- 
mitting an  obstruction  upon  the  sidewalk  of  a  street,  to  wit^ 
a  stamp,  standing  two  feet  in  height,  and  one  foot  in 
diameter,  and  knowingly  allowing  it  to  so  remain  in  and 
upon  the  sidewalk  a  long  time,  to  wit,  six  months ;  and 
for  carelessly  and  negligently  failing  to  light  the  gas^ 
Vol.  LVIIL— 15 
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lamps  along  said  walk ;  whereby,  without  any  fault  or  neg- 
ligence on  his  part,  while  lawfully  walking  along  said 
sidewalk  during  a  dark  night,  without  any  knowledge  of 
said  obstruction,  he  walked  against  said  stump,  and  was 
thrown  violently  over  the  same,  and  upon  the  sidewalk, 
with  such  force  and  in  such  a  way  that  his  left  leg  was 
broken  in  the  hip-joint,  in  consequence  of  which,  he  suf- 
fered great  injury,  pain  and  damage,  and  was  put  to  great 
expense,  etc. 

Answer;  trialby  jury ;  verdict  for  appellee;  judgment 
on  the  verdict,  and  appeal  'by  the  defendant  to  the  general 
term;  affirmance  of  the  judgment  therein;  thence  to  this 
court.  It  is  unnecessary  to  state  the  proceedings  at 
length.  The  questions  presented  and  discussed  by  the  par- 
ties are  all  reserved  in  the  record.  We  will  examine 
them  as  they  arise. 

1.  The  first  alleged  error,  of  which  the  appellant  com- 
plains, IS  the  admission  of.  improper  evidence  to  the  jury. 

The  court  allowed  the  appellee  to  give  evidence  to  the 
jury,  over  the  objections  of  the  appellant,  touching  the 
location  and  lighting  of  the  city  gas-lamps,  in  the  vicin- 
ity of  the  place  where  it  is  alleged  the  injury  occurred. 
We  see  no  error  in  this  ruling.  Negligence  in  failing  to  light 
the  gas-lamps  is  directly  charged  in  the  complaint ;  and 
we  think  the  evidence  given  was  competent  and  material. 
As  part  of  the  res  gestce^  it  was  properly  admitted,  although 
such  negligence  might  not,  of  itself,  make  the  city 
liable 

There  was  evidence  before  the  jury  tending  to  show 
that  the  appellee  was  a  physician  and  surgeon  by  profes- 
sion, and  practised  it  as  a  means  of  support.  A  witness. 
Dr.  Harvey,  a  physician  and  surgeon,  was  asked  the 
following  question: 

"  State  what  effect  this  accident  will  have  on  Dr.  Gas- 
ton's ability  to  practise  his  profession  of  a  visiting  family 
physician  ?  " 
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Over  the  objection  of  the  appellant,  the  witness  an- 
swered : 

"  It  will  very  much  impair  his  ability  to  do  so,  espe- 
cially as  to  ascending  a  flight  of  stairs.  He  is  in  con- 
stant danger  going  up  and  down  stairs  of  tripping  his  toe, 
and  he  can  not  get  right  up  and  attend  to  business  as  he 
could  before,  or  like  a  man  who  is  well.  He  is  practically 
disabled ;  he  can  not  get  about ;  he  has  to  hunt  up  his 
crutches  and  cane  whenever  he  goes  out." 

The  admission  of  this  testimony  was  not  erroneous. 
It  tended  to  show  the  effect  and  consequences  of  the  in- 
jury alleged  in  the  complaint.  The  same  objection  was 
made  to  the  testimony  of  Dr.  Athon,  which  we  need  not 
particularly  examine. 

The  admission  in  evidence  of  a  section  of  the  ordi- 
nance passed  by  the  city  of  Indianapolis,  touching  the 
duties  of  the  commissioner  of  streets,  is  also  complained 
of  by  the  appellant;  but  we  see  no  error  in  this.  It 
was  the  act  of  the  city ;  and  she  can  not  complain  of 
her  own  act.  But  it  is  urged  by  the  appellant,  that  a 
nmnicipal  corporation  is  not  liable  for  a  failure  to  en- 
force its  own  ordinances.  This  may  be  true,  but  that  is 
not  the  question  here.  The  city  is  not  charged  with  a 
failure  to  enforce  an  ordinance,  but  for  negligence  in  suf- 
fering an  obstruction  to  remain  upon  a  sidewalk. 

2.  The  refusal  to  admit  certain  evidence,  offered  by 
the  appellant,  to  the  jury,  is  also  complained  of  as  error. 

The  appellant  offered  to  prove  that  it  was  a  universal 
custom  amongst  physicians  and  surgeons  not  to  charge 
members  of  the  profession  for  services  rendered. 

This  evidence  was  properly  rejected.  "Whenever  it  is 
proper  in  such  a  case  to  prove  the  services  of  a  physician 
or  surgeon,  the  fair  value  of  such  services  is  the  legal 
rule,  even  though  they  might  have  been  rendered  gra- 
tuitously. 

The  witness,  Thomas  Wiles,  after  he  had  stadbed  that  he 
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was  the  street  commissionery  was  asked,  on  cross-exami- 
nation, the  following  question : 

"  Did  any  one  say  any  thing  to  you  about  allowing  that 
tree  to  remain  there  in  order  that  it  might  be  straightened  ?" 

An  objection  to  this  question  was  properly  sustained. 
It  is  too  general  to  elicit  any  thing  definite ;  besides,  it 
was  not  responsive  to  the  examination  in  chief. 

3.  The  appellant  claims  that  the  tenth  instruction 
given  by  the  court  to  the  jury  is  incorrect.  It  is  as 
follows : 

^^  Tenth.  Any  person  using  a  sidewalk,  in  constant  use 
by  the  public,  has  a  right  to  presume,  and  act  upon  the 
presumption,  that  it  is  reasonably  safe  for  ordinary  travel 
throughout  its  entire  width.  In  determining  whether 
the  city  kept  and  maifitained  the  sidewalk  in  a  reasonably 
safe  condition,  you  may  properly  consider  its  unobstructed 
width,  if  any,  as  well  as  the  width  or  portion  of  the  side- 
walk  occupied  by  the  stump." 

The  act  empowering  cities  to  compel  the  owners  of  lots 
bordering  on  streets  and  alleys  to  plant  and  maintain 
shade  trees  along  said  streets  and  alleys,  1  B.  6. 1876,  p. 
295,  is  cited;  and  the  argument  made  upon  it  ia  as 
follows : 

'^  That,  as  a  part  of  the  sidewalk  was  appropriated  for 
shade  trees,  and  as  this  stump  stood  within  that  space, 
it  could  not  be  deemed  a  part  of  the  sidewalk  for 
travel,  and  if  not  a  part  for  travel,  the  city  could  not  be 
liable  for  an  accident  happening  thereon." 

This  argument  assumes,  that  the  stump  stood  within 
the  space  where  a  shade  tree  might  lawfully  stand. 
Looking  into  the  evidence,  this  fact  might  be  questionable ; 
and  it  might  be  doubted,  too,  as  a  legal  principle,  whether 
the  power  to  maintain  a  shade  tree  in  a  given  place, 
would  give  the  right  to  maintain  a  stump  in  the  same 
place.  A  shade  tree  is  useful,  and  much  more  easily 
seen  and  avoided  than  a  stump,  which  is  useless  and  in- 
jurious.   But  we  need  neither  to  discuss  nor  settle  this 
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queetion.  And  perhaps  the  first  sentence  of  the  tenth 
iDstruction,  standing  alone^  would  not  be  applicable,  as 
law,  to  sidewalks  in  all  cases.  A  sidewalk  may  lawfully  be 
obstructed  temporarily  for  useful  purposes,  as  for  receiving 
or  sending  away  goods,  obtaining  supplies  for  a  household, 
or  carrying  off  rubbish,  for  passing  building  material,  for 
repairs  or  reconstruction,  and  for  many  other  proper  usee, 
but  this  is  very  difierent  from  permitting  a  dangerous  or  an- 
noying and  useless  obstruction,  such  as  that  alleged  in 
this  case,  to  permanently  remain  in  and  upon  a  sidewalk. 
The  instruction  should  be  viewed,  not  altogether  as  an 
abstract  proposition  of  law,  applicable  to  all  cases,  but 
rather,  in  the  light  of  its  applicability  to  the  case  in  which 
it  is  given ;  and  we  do  not  hesitate  to  declare  it  to  be  law, 
that  any  person  travelling  a  sidewalk,  which  is  in  con- 
stant use  by  the  public,  and  using  proper  diligence  him- 
self, has  a  right  to  presume,  and  act  upon  the  presump- 
tion, that  it  is  reasonably  safe  for  ordinary  travel, 
throughout  its  entire  width,  from  all  dangerous  or  annoy- 
ing obstructions  which  are  permanent  in  their  nature. 
Besides,  the  second  sentence  of  the  instruction  properly 
applies  the  first  sentence  to  the  case  by  telling  the  jury, 
that,  in  determining  whether  the  city  kept  and  maintained 
the  sidewalk  in  a  reasonably  safe  condition,  they  may 
properly  consider  its  unobstructed  width,  if  any,  as  well 
as  the  width  or  portion  of  the  sidewalk  occupied  by  the 
obstruction.  The  whole  instruction,  taken  together,  as 
applicable  to  the  case,  is  not  erroneous. 

The  giving  of  the  eleventh  instruction  to  the  jury  was 
also  excepted  to  by  the  appellant.  It  is  in  the  following 
words: 

"  K  you  find,  under  the  evidence  and  the  rules  of  law 
I  have  given  you,  that  the  plaintift'  is  entitled  to  recover, 
it  will  be  your  duty  to  assess  the  amount  of  damages 
which,  in  your  judgment,  be  should  recover.  In  estimat- 
ing this  amount,  you  may  take  into  consideration  ex- 
penses actually  incurred,  loss  of  time  occasioned  by  the 
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immediate  effect  of  the  injuries,  and  physical  and  mental 
suffering  caused  by  the  injuries.  In  addition,  you  may 
consider  the  professional  occupation  of  the  plaintiff,  and 
his  ability  to  earn  money,  and  he  will  be  entitled  to  re- 
cover  for  any  permanent  reduction  of  his  power  to  earn 
money  by  reason  of  his  injuries;  and  the  amount  as- 
sessed should  be  such  a  sum  as,  in  your  judgment,  will 
fully  compensate  him  for  the  injuries,orany  of  them,  thus 
sustained." 

This  instruction  correctly  expresses  the  rule  of  dam- 
ages as  applicable  to  the  case,  and  was  properly  given. 

4.  The  court  refused  to  give  the  fourth  instruction 
asked  for  by  the  appellant,  which  was  in  the  following 
words : 

'^  The  defendant  is  not  liable  in  this  action,  although 
the  plaintiff  shows  that  he  was  using  due  care,  unless  he 
also  shows,  by  a  preponderance  of  evidence,  that  the  de- 
fendant was  guilty  of  ordinary  negligence ;  nor  will  it  be 
sufficient  to  show  some  negligence,  but  the  degree  of  neg- 
ligence, of  which  the  plaintiff  must  show  the  defendant 
guilty,  must  amount  to  ordinary  negligence." 

Assuming  this  instruction  to  correctly  state  the  law, 
we  think  it  is  fully  covered  by  the  sixth  instruction,  given 
on  the  court*s  own  motion,  as  follows : 

^^  Sixth.  The  defendant  is  not  liable  in  this  action, 
although  the  plaintiff  shows  that  he  was  using  due  care, 
unless  he  also  shows,  by  a  preponderance  of  evidence, 
that  the  defendant  was  guilty  of  ordinary  negligence. 
The  negligence  of  the  city,  if  any,  was  in  permitting  the 
stump  spoken  of  by  the  witnesses  to  obstruct  the  free  use 
of  the  sidewalk,  if  it  did  so  obstruct  it,  without  any  guard 
around  it,  or  light,  or  any  other  reasonable  means  being 
used  to  protect  passers-by  from  injury  or  give  them  warn- 
ing of  danger.  The  degree  of  care  required  of  the  city 
with  regard  to  her  streets  and  sidewalks  is  ordinary  care, 
that  is,  such  care  *  as  men  of  ordinary  prudence  use  for 
themselves.'    Where  a  municipal  corporation  exercises,  in 
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the  maintenance  of  its  streets  and  sidewalks,  ordinary  care, 
no  action  will  lie  for  an  iujury  sustained  by  a  person,  al- 
though in  the  lawful  use  of  streets  or  sidewalks.  Ordi- 
nary care  does  not  require  the  highest  degree  of  diligence, 
but  does  require  that  degree  of  diligence  which,  under 
like  circumstances,  an  ordinarily  prudent  man  would  ex- 
ercise with  respect  to  his  own  afiairs.  If  the  city  of  In- 
dianapolis did  use  that  degree  of  care  which  an  ordinarily 
prudent  man  would  have  done,  your  verdict  should  be  for 
the  defendant.  So  far  as  the  rights  of  the  parties  to  this 
action  are  concerned,  it  is  your  sworn  duty  to  try  the 
case  as  though  it  was  one  between  individuals,  because 
the  defendant  is  entitled  to  be  treated  precisely  as  an  in- 
dividual, and  no  inferences  or  presumptions  are  to  be 
drawn  or  indulged  against  her  that  would  be  improper  in 
an  action  between  two  men." 

There  was,  therefore,  no  error  in  refusing  the  fourth 
instruction. 

The  court  also  refused  to  give  the  eleventh  instruction 
aaked  for  by  appellant,  in  these  words : 

*^  In  determining  whether  the  city  kept  and  maintained 
the  sidewalk  in  a  reasonably  safe  condition,  you  may  prop- 
erly consider  the  unobstructed  width  of  sidewalk,  if  any, 
inside  the  line  upon  which  the  stump  was  standing ;  the 
situation  of  the  stump,  with  reference  to  the  usually  trav- 
elled portion  of  the  sidewalk ;  and  if  you  believe,  taking 
all  these  things  into  consideration  with  the  other  evi- 
dence and  circumstances  of  the  case,  that  the  sidewalk 
was  in  a  reasonably  safe  condition  for  travel,  your  verdict 
should  be  for  the  defendant.'' 

This  instruction  was  substantially  given  in  the  ninth 
instruction,  by  the  court,  as  follows : 

'^  ^  The  city  of  Indianapolis  is  not  an  insurer,  nor  a  war- 
rantor of  the  condition  of  her  streets  and  sidewalks,  nor 
is  every  defect  therein,  though  it  may  cause  the  injury 
sued  for,  actionable.'    It  is  sufBcient  to  relieve  her  from 
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liability,  if  the  streets  and  sidewalks  were  in  a  reasonably 
safe  condition  for  travel  as  well  by  night  as  by  day.  If, 
in  this  case,  it  is  shown  by  the  evidence,  that  at  the  place 
where  the  plaintiff  met  with  his  injury,  the  sidewalk  was 
in  a  reasonably  safe  condition  for  travel,  your  verdict 
should  be  for  the  defendant." 

It  was  also  given  substantially  in  the  latter  part  of  the 
tenth  instruction,  as  above  noticed. 

We  find  no  error  in  the  record  either  in  giving  or  re- 
fusing instructions. 

5.  The  appellant  insists  that  the  evidence  shows  con* 
tributory  negligence  on  the  part  of  the  appellee,  and,  that 
being  the  fact,  the  law  will  not  allow  him  to  recover, 
although  he  was  injured  by  the  negligence  of  the  appel- 
lant. As  to  the  legal  proposition,  we  agree  with  the  ap- 
pellant, but  we  are  not  convinced  as  to  the  fact,  although 
there  is  some  evidence  tending  to  prove  it.  But  the  jury, 
under  proper  instructions,  have  found  otherwise,  and  we 
can  not  disturb  the  verdict  merely  on  a  question  as  to  the 
weight  of  evidence ;  nor  can  we  say  that  the  damages — 
eight  thousand  five  hundred  dollars — are  excessive.  The 
injury  was  severe  and  permanent  in  its  effects.  On  the 
whole,  we  believe  that  the  case  waft  well  tried,  and  that 
substantial  justice  has  been  done. 

The  following  authorities  will  support  us  in  our  views : 
Bowell  V.  City  of  Lowell^  7  Gray,  100 ;  Richards  v.  InhaJh 
Hants  of  Enfiddj  18  Gray,  844 ;  Johnson  v.  Inhabitants  of 
Whitefiddy  18  Maine,  286 ;  Savage  v.  Bangor,  40  Maine, 
176 ;  Bacon  v.  The  City  of  Boston,  8  Oush.  174 ;  Davenport 
V.  Ruckman,  87  N.  Y.  568 ;  City  of  Chicago  v.  MarHn,  49 
III.  241 ;  2  Dillon  Municipal  Corp.,  sees.  785-794,  with 
notes  and  authorities  there  cited ;  Lounrey  v.  The  City  of 
Delphi,  65  Ind.  250 ;  The  City  of  Aurora  v.  Colshire,  55 
Ind.  484. 

The  judgment  is  afiSrmed,  with  costs. 
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P11OMI8BOBY  Note. — Action  by  Auiffnee  Agaxnt/t  Amifftur, — Fteadmg, — €bpf 
of  Judgmml. — In  a  mxh  by  the  aMignee  of  a  promiasory  note,  against 
hia  assignor,  alleging,  that,  in  an  action  on  snch  note,  bj  the  asaigneei 
against  the  maker,  the  latter  had  recovered  judgment,  the  complaint 
need  not  contain  a  copy  of  the  pleadings,  proceedings  and  judgment  in 
snch  action. 

Sams. — Unry. — TTorranty.— iSkoAito  of  I'Voikb. — The  complaint  in  snch  suit 
alleged,  that  the  deiendant,  who  held  such  note  as  assignee,  had  transferred 
the  same  to  the  plaintiff  bj  delivery  merely,  in  exchange  for  *a  certain 
chattel,  and  that,  as  part  of  snch  exchange,  the  defendant  had  verhallj 
warranted  snch  note  to  be  valid,  when  In  fact  it  was  wholly  osorions 
and  void. 

Hddf  on  demurrer,  that  such  warranty  is  not  within  the  statute  of  frauds. 

Sajcb. — Drfenee, — Notice. — ^An  answer  to  snch  complaint,  alleging  that  the 
defendant,  during  such  action  against  the  maker,  had  received  no  notice 
of  the  defence  of  usury  set  up  by  the  latter,  until  after  the  issues  therein 
had  been  formed,  is  insufficient. 

Same. — Inlenti  Laum, — SlaXiuILn  Ckmttrmed. — ^An  answer  in  such  suit,  that,  at 
the  time  of  the  commencement  of  such  action  against  the  maker,  there 
was  no  law  rendering  contracts  void  for  usury,  is  insufficient,  as  the  whole 
principal  of  such  note  was-  alleged  to  be  usurious. 

^kxa.'^Prcmi.'^No^gmot. — AUaekmg  Jtidgmml  OoUcUeraUjf, — An  answer  in 
such  volt,  that  the  plaintiff  had  prosecuted  his  action  against  the 
maker  in  a  careless  and  negligent  manner,  whereby  the  maker  had  fraudu- 
lently recovered,  is  insufficient. 

Saios. — Faihrt  to  Make  BnirHes. — An  answer  in  snch  suit,  thsA  the 
plaintiff,  is  his  action  against  the  maker,  had  failed  to  make  the 
defendant  a  party  thereto,  to  answer  as  to  his  interest  in  snch  note,  and 
had  so  prosecuted  the  same  as  to  defraud  the  defendant,  is  insufficient. 

Bame. — Endenee. — TnoMeript  </  Jvdgment, — On  the  trial  of  such  suit,  a 
transcript  of  such  action  against  the  maker,  showing  that  the  latter  had 
recovered  judgment  on  the  ground  that  such  note  was  usurious,  is  com- 
petent evidence  for  the  plaintiff. 

Same. — NoHoe, — iSheriff*$  Belum. — A  written  notice,  by  the  plaintiff  to  the 
defendant,  of  the  pendency  of  such  action  against  the  maker,  and  the 
heriff's  return  thereon  of  dne  service  upon  the  defendant,  is  admissible 
in  evidence  against  the  latter,  on  the  trial  of  such  suit. 

fiAifE. — Intimetion  to  Jury. — EetapptL — An  instruction  to  the  jury  trying 
such  action,  that  such  transcript  and  notice  were  in  evidence,  and  Uiat 
the  defendant  was  estopped  thereby  from  denying  that  such  note  was 
usurious,  was  proper. 

From  the  Ripley  Circuit  Court. 
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E.  P.  Ferris,  for  appellant. 

•  J.  0.  Cravens,  W.  D.  Ward,  J.  B.  Bebuck,  F.  Adkinson 
and  G.  M.  Boberta,  for  appellees. 

■ 

NiBLACK,  J. — This  cause  originated  in  a  suit  by  Samuel 
S.  Webster  and  James  Weatherbee  against  James  "White, 
in  the  court  below. 

The  complaint  was  in  three  paragraphs. 

The  first  paragraph  states,  that,  on  or  about  the  1st  day  of 
June,  1865,  the  said  Webster  and  Weatherbee  bartered  and 
sold  to  the  said  White  a  lot  of  sheep,  of  the  value  of  five 
hundred  dollars,  and  took  in  part  payment  therefor  a 
promissory  note  executed  by  William  V.  Cheek  and  John 
F.  Cheek,  on  the  24th  day  of  November,  1848,  for  the  sum 
of  one  hundred  and  seventy-five  dollars,  payable  to  one 
James  Conoway  one  year  after  date,  with  interest  from 
date,  and  assigned  by  said  Conoway  to  said  White, "  with- 
out recourse,"  under  the  assignment. 

That,  to  induce  Webster  and  Weatherbee  to  take  the 
note.  White  represented  to  them,  that  the  note  was  good 
and  valid,  and  the  makers  thereof  were  liable  to  pay  the 
same;  that,  relying  on  said  representation,  they,  said 
Webster  and  Weatherbee,  took  the  note  in  part  pay- 
ment for  the  sheep,  without  indorsement  from  White; 
that  afterward  Webster  and  Weatherbee  caused  a  suit 
to  be  brought  in  the  court  of  common  pleas  of  Dear- 
born county  on  the  note  against  the  makers ;  that  Wil- 
liam V.  Cheek,  who  was  insolvent,  made  default,  and 
that  John  F.  Cheek  set  up,  as  a  defence  to  the  note,  that 
the  consideration  thereof  was  usurious,  having  been  exe- 
cuted for  usurious  interest,  claimed  to  be  due  on  an  older 
note,  on  which  an  issue  was  formed ;  that,  on  that  issue, 
there  was  a  finding  and  judgment  for  the  said  John  F. 
Cheek.  Wherefore  Webster  and  Weatherbee  claimed 
judgment  against  White  for  five  hundred  dollars  in  dam- 
ages. 

The  second  paragraph  was  in  all  respects  similar  to  the 
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first,  except  that  it  stated  that  White,  while  expressly  re- 
fusing to  warrant  the  solvency  of  the  makers  of  the 
note,  did  warrant  that  the  note  was  a  good  and  valid 
note,  and  not  usarious,  and  that  the  makers  thereof  had 
no  defence  to  the  same. 

The  third  paragraph  is  similar  to  the  second,  except 
that  it  did  not  refer  to  the  proceedings  in  the  common 
pleas  court  of  Dearborn  county  against  the  makers  of 
the  note,  hut  stated  instead,  that  the  note  was  usurious 
and  void. 

White  answered  the  complaint : 

1.  In  general  denial. 

2.  As  to  the  first  and  second  paragraphs,  that  he  had 
no  notice  of  the  defence  of  usury  set  up  by  John  F.  Cheek 
to  the  note  until  after  an  issue  had  been  formed  thereon, 
which  was  too  late  to  be  available. 

3.  As  to  the  first  and  second  paragraphs,  that,  when 
suit  was  commenced  in  Dearborn  county  on  the  note,  there 
was  no  law  making  a  contract  void  on  account  of  usury. 

4  As  to  the  first  and  second  paragraphs,  that  the  suit 
in  the  court  of  common  pleas  referred  to  was  carelessly 
and  negligently  prosecuted,  in  consequence  of  which  the 
said  John  F.  Cheek  obtained  a  finding  and  judgment  in 
his  favor. 

5.  As  to  the  first  and  second  paragraphs,  that  Web- 
ster, who  was  the  sole  plaintiff  in  the  action  in  the  com- 
mon pleas  court,  above  referred  to,  failed  to  make  him, 
said  White,  a  party  defendant,  to  answer  to  his  interest 
in  the  note,  and  so  prosecuted  said  action  as  to  defraud 
him,  said  White,  setting  out  a  record  of  the  proceedings 
in  said  cause. 

6.  As  to  the  whole  complaint,  that  Webster  and 
Weatherbe^  purchased  the  note  on  representations  made 
by  the  said  John  F.  Cheek,  and  not  by  him,  said  White. 

7.  As  to  the  third  paragraph,  that  Webster  and 
Weatherbee  purchased  the  note  with  full  knowledge  of 
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all  the  facta,  and  on  representations  made  by  John  F, 
Cheek,  and  not  by  him,  White. 

Demurrers  were  sustained  to  the  second,  third,  fourth 
and  fifth  paragraphs  of  the  answer,  and  there  was  a  reply 
in  denial  of  the  sixth  and  seventh  paragraphs. 

A  trial  by  a  jury  terminated  in  a  verdict  for  the  plain- 
tiffs, and,  over  motion  for  a  new  trial  and  in  arrest,  a 
judgment  was  rendered  on  the  verdict. 

The  first  error  assigned  is,  that  neither  paragraph  of 
the  complaint,  separately  considered,  states  facts  sufficient 
to  constitute  a  cause  of  action. 

It  is  objected,  that  a  transcript  of  the  cause  tried  in  the 
common  pleas  court  of  Dearborn  county,  referred  to  in 
the  first  and  second  paragraphs  of  the  complaint,  ought 
to  have  been  set  out  at  length  in,  or  to  have  accompanied, 
those  paragraphs.  The  judgment  in  that  case,  however, 
was  not  the  foundation  of  this  action,  but,  if  it  were,  it  is 
not  a  written  instrument  which,  or  a  copy  of  which,  had 
to  be  filed  with  the  complaint.  Wilson  v.  Vance^  55  Ind. 
584;  Noble  v.  McQinniSj  65  Ind.  528 ;  Wyant  v.  Wyant,  38 
Ind.  48 ;  Lytk  v.  Lythj  87  Ind.  281 ;  Knight  v.  7%e  Hat- 
rocky  etCj  Turnpike  Co.,  45  Ind.  184.  Such  a  transcript 
constituted  evidence  merely  in  the  case  at  bar,  and  not 
necessarily  any  portion  of  the  complaint. 

It  is  objected  to  the  third  paragraph  of  the  complaint, 
that  the  contract  set  out  in  it  was  within  the  statute  of 
frauds,  but  being  an  executed,  instead  of  an  executory, 
contract,  we  do  not  see  how  this  objection  can  be  sus* 
tained. 

We  are  not  able  to  discover  any  available  objection 
to  the  complaint. 

The  second  error  assigned  is,  that  the  court  below  erred 
in  each  of  its  separate  rulings  in  sustaining  demurrers  to 
the  second,  third,  fourth  and  fifth  paragraphs  of  the  ap- 
pellants' answer. 

The  second  paragraph  of  the  answer  tendered  an  im- 
material issue,  and  was  hence  properly  held  bad.    It  was 
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not  material  whether  notice  of  the  defence  was  given  be- 
fore or  after  issue  was  joined.  So  that  it  was  given  a 
reasonable  time  before  the  trial  was  sufficient. 

We  are  of  the  opinion^  that  the  demurrer  to  the  third 
paragraph  was  also  correctly  sustained.  The  usury  laws 
referred  to  by  the  appellant  relate  to  cases  where  usurious 
interest  merely  is  reserved,  and  not  to  notes,  bills  or 
contracts,  where  the  principal  sum  or  consideration  is 
usurious.    1  R.  S.  1876,  pp.  599-601. 

We  are  also  of  the  opinion,  that  the  demurrer  was 
properly  sustained  to  the  fourth  paragraph. 

The  proceedings  in  the  common  pleas  court  of  Dear- 
born county  could  not  be  attacked  collaterally  in  the  gen- 
eral and  indefinite  manner  attempted  in  that  paragraph. 
Ziegenhager  v.  Doe^  1  Ind.  296 ;  Evans  v.  Ashbyj  22  Ind. 
15 ;  Spaulding  v.  Baldwin^  SI  Ind.  876 ;  Abdil  v.  Abdilj  83 
Ind.  460 ;  Nicholson  v.  StephenSj  47  Ind.  185. 

We  think  the  fifth  paragraph  also  bad  for  the  same  rea- 
son assigned  for  the  insufficiency  of  the  fourth  paragraph. 
The  appellant  would  have  been  a  proper  party  to  the 
suit  in  the  Dearborn  common  pleas  court,  and  that  court 
might  have  required  the  plaintifi*  to  have  made  him  a 
party;  but,  because  that  was  not  done,  the  judgment  is 
not  void,  or  liable  to  be  attacked  collaterally,  on  account 
of  the  omission.    Evans  v.  Ashbyj  sup^a. 

The  third  error  assigned  attacks  the  organization  and 
jurisdiction  of  the  court  below,  but  an  amendment  of  the 
record  in  response  to  a  certiorari,  since  issued,  has  obvi- 
ated that  objection,  and  we  need  not  further  consider  it. 

The  fourth  error  is  assigned  upon  the  overruling  by 
the  court  below  of  the  appellant's  motion  for  a  new  trial. 

On  the  trial,  the  appellees  introduced  in  evidence,  over 
the  objection  of  the  appellant,  a  transcript  of  the  proceed- 
ings and  judgment  in  the  common  pleas  court 'of  Dear- 
born county,  referred  to  in  the  complaint,  in  which  the 
said  Samuel  S.  Webster  was  plaintiif  and  the  said  Wil- 
liam y.  Cheek  and  John  F.  Cheek  were  defendants,  and 
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for  reasons  already  given  while  considering  the  second 
assigned  error,  we  think  the  transcript  was  properly  ad- 
mitted in  evidence. 

That  transcript  showed  that  the  cause  described  within 
it  was  tried  at  the  July  term,  A.  D.  1867,  of  the  Dear- 
born Common  Pleas  Court;  that  the  note  then  sued  on 
purported  to  be  the  same  note  described  in  the  complaint 
before  us;  that  the  principal  defence  to  the  note  in  that 
action  was,  that  the  note  in  question  was  given  for  a  usu- 
rious consideration ;  that  the  court  found  that  the  consid- 
eration was  usurious,  and  rendered  judgment  in  favor  of 
the  defendant  John  F.  Cheek,  who  made  the  defence. 

Following  the  introduction  of  the  above  described 
transcript,  and  in  connection  with  it  and  other  testimony 
orally  given,  the  appellees  offered  in  evidence  a  notice  in 
writing  with  a  return  thereon,  as  follows : 

"To  James  White,  Esq.:  Please  take  notice  that  I 
have  brought  suit  against  William  V.  Cheek  and  John 
F.  Cheek  upon  a  note  executed  by  them  to  James  Cono- 
way  on  the  24th  day  of  November,  1848,  for  one  hundred 
and  seventy-five  dollars,  with  interest,  and  which  note 
was  assigned  to  you  by  said  James  Conoway,  and  by  you 
assigned  to  me,  and  that  said  John  F.  Cheek  is  making 
defence  to  said  suit,  and  you  are  requested  to  join  me  in 
resisting  said  defence.  Said  suit  is  pending  in  the  court 
of  common  pleas  of  Dearborn  county,  Indiana,  which 
will  convene  on  the  15th  day  of  July,  1867,  at  the  court- 
house in  said  county. 

"Samuel  S.  Webstbr." 

On  the  back  of  the  notice  was  the  following  endorse- 
ment: 

"Came  to  hand  July  5th,  1867,  and  served  on  the 
within  named  James  White  by  delivering  to  him  a  true 
copy  of  this  notice  in  person,  the  5th  day  of  July,  1867. 

"John  W.  Hamilton, 
"  Sheriff  Ripley  county,  Ind."     . 

The  appellant  objected,  on  the  ground  that  said  notice 
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and  return  were  immaterial  and  irrelevant,  bat  the  court 
overruled  the  objection  and  admitted  them  in  evidence. 
We  do  not  see  that  the  appellant  has  any  reason  to  com- 
plain of  the  admission  of  this  evidence.  The  notice  was 
clearly  a  proper  one  under  the  circumstances  under  which 
it  was  given.    Herman  Estoppel,  pp.  46-47,  sees  5^-54. 

At  the  proper  time  after  the  close  of  the  evidence,  the 
court  below,  amongst  other  things,  gave  the  jury  the 
following  instruction  * 

"  There  is  in  evidence  before  you  a  transcript  of  the 
common  pleas  court  of  Dearborn  county,  in  this  State, 
in  which  present  plaintiffs  brought  suit  on  the  note  in 
controversy,  against  William  V.  Cheek  and  John  P.  Cheek, 
the  payors  of  said  note,  in  which  defendants  in  that  suit, 
or  one  of  them,  set  up  the  plea  of  usury  as  a  defence  to 
said  note ;  and  it  is  also  in  proof  before  you,  that  the  de- 
fendant White  was  duly  notified  to  appear  and  defend  in 
said  action  in  Dearborn  county ;  and  by  the  judgment  and 
finding  of  said  court  said  note  was  determined  to  be 
usurious  and  void  as  to  said  John  F.  Cheek. 

^  I  charge  you  that  said  defendant  White  is  estopped 
by  said  judgment  from  denying  that  said  note  was 
usurious." 

The  appellant  insists,  that  this  instruction  was  too  im- 
perative in  its  terms,  and  deprived  the  jury  of  their  legal 
right  to  judge  of  the  weight  of  the  evidence  referred  to 
in  it,  and  that  for  these  reasons  it  was,  erroneously  given. 

A  majority  of  this  court  hold,  that  the  transcript  and 
the  notice  belonged  to  that  class  of  testimony  to  which  it 
was  the  duty  of  the  cpurt  below  to  give  a  construction  to 
the  jury,  and  that  no  error  was  committed  by  the  instruc- 
tion, in  the  manner  and  form  in  which  it  was  giveu.  The 
writer  of  this  opinion  has  a  very  strong  impression  that 
the  instruction  was  too  peremptory  in  its  terms,  but  ac- 
quiesces in  the  decision  of  the  majority  of  the  court. 

We  see  no  sufiicient  reason  for  disturbing  the  verdict 
on  the  evidence.    Byles  Bills,  161. 
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The  fifth  and  last  error  is  assigned  upon  the  overruling 
of  the  appellant's  motion  in  arrest  of  the  judgment. 

What  we  have  already  said  leads  us  to  the  conclusion, 
that  the  court  did  not  err  in  overruling  that  motion ;  and 
we  are  unable  to  find  any  available  error  in  the  record. 

The  judgment  is  afiirmed,  at  the  costs  of  the  appellant. 


BicHARDSoN  t;.  Jones. 

FOBUEB  Adjudication. — Fteading. — Demurrer. — Cbpy  of  Judgment, — ^An  an- 
swer of  former  adjadication  in  not  rendered  bad  on  demurrer  bj  the  fact 
that  a  transcript  of  the  pleadings,  proceedings  and  judgment  in  such 
former  action  is  nnneceBsarily  attached  thereto. 

Saxb. — Action  Agaifui  Several  D^endanU, — Beeovery  Againet  One^ — ^Whero^ 
in  an  action  against  several  defend  an ta,  for  an  alleged  indebtedneee 
by  all,  the  evidence  shows  an  indebtedness  owing  from  any  one  of  them, 
the  plaintiff  is  entitled  to  judgment  against  Iiim;  and  such  recov- 
ery is  a  bar  to  another  action  for  such  indebtedness,  wherein  the  same 
debtor  is  a  defendant  either  alone  or  with  others. 

Same. — An  answer  of  former  adjudication,  alleging,  that,  in  a  former 
action  by  the  plaintiff,  against  the  defendant  and  others,  for  the  same  in- 
debtedness, judgment  had  been  recovered  by  the  defendants,  is  sufficient 

From  the  Bartholomew  Circuit  Court. 

N.  R.  Keyes  and  G.  W.  Richardson^  for  appellant. 
8.  Stansi/erj  for  appellee. 

HowK,  J.— *The  appellant,  as  plaintifi^,  sued  the  appellee, 
as  defendant,  in  the  court  below,  on  an  open  account  for 
attorneys'  fees. 

The  appellant's  complaint  was  in  a  single  paragraph ; 
and  it  was  alleged  therein,  in  substance,  that  the  appellee 
was  indebted  to  appellant  in  the  sum  of  fifty  dollars,  as 
shown  in  a  bill  of  particulars  made  part  of  said  complaint, 
for  work,  labor  and  legal  services,  done  and  rendered  for 
the  appellee,  at  his  request,  by  the  law  firm  of  Hill  &  Rich- 
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ardson,  composed  of  Ralph  Hill  and  tUe  appellant,  who 
were  practising  law  as  partners,  under  said  firm  name,  in 
Bartholomew  county,  Indiana,  when  said  services  were 
rendered ;  that  said  Ralph  Hill  had  assigned  in  writing 
his  interest  in  ssdd  account  to  the  appellant^  a  copy  of 
which  assignment  was  made  part  of  the  complaint ;  and 
that  said  fifty  dollars  were  due  and  unpaid. 

To  this  complaint,  the  appellee  answered  in  two  para- 
graphs, as  follows : 

1.  A  general  denial ;  and, 

2.  In  his  second  paragraph,  the  appellee  alleged,  in 
substance,  that,  on  the  —  day  of ,  1875,  the  appel- 
lant filed  his  complaint,  in  the  court  below,  against  the 
appellee  and  one  William  Powell,  wherein  he  averred 
that  said  Powell  and  the  appellee  were  indebted  to  him, 
in  the  same  manner,  and  for  the  same  work  and  legal 
services,  set  forth  in  his  complaint,  in  this  action,  and  not 
other;  that,  at  the  February  term,  1875,  of  said  court, 
the  appellee  and  said  Powell  appeared  to  said  action,  and 
filed  their  separate  answers  to  said  complaint,  in  denial 
thereof;  that  thereupon,  during  the  said  term  of  said 
court,  the  said  cause  was  submitted  for  trial  to  a  jury, 
and  the  said  jury  made  and  returned  their  verdict  into 
open  court,  in  said  cause,  in  favor  of  said  Powell  and  the 
appellee;  that  thereupon  said  court  rendered  judgment 
in  said  cause,  in  favor  of  said  Powell  and  the  appellee, 
and  against  the  appellant,  for  costs,  which  judgment  re- 
mained in  full  force  and  effect;  and  that  the  items  of 
charges  set  forth  in  said  complaint  against  said  Powell 
and  the  appellee^  and  in  the  bill  of  particulars  therewith 
filed,  were  the  same  items  of  charges  which  were  set 
forth  in  the  complaint  and  bill  of  particulars,  in  this 
action ;  and  a  transcript  of  said  proceedings  and  judg- 
ment was  filed  with  said  paragraph  of  answer  as  part 
thereof. 

The  appellant  demurred  to  the  second  paragraph  of  ap- 
VoL.  LVm— 16 
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pellee's  answer,  for  the  want  of  sufficient  faots  therein  to 
constitute  a  defence  to  this  action ;  which  demurrer  was 
overruled,  and  to  this  decision  the  appellant  excepted. 

Appellant  then  replied  specially  to  the  second  para- 
graph of  appellee's  answer,  and  said,  in  substance,  that, 
in  said  action  wherein  the  appellant  was  plaintiff,  and  the 
appellee  and  said  William  Powell  were  defendants,  the 
question  as  to  the  separate  liability  and  indebtedness  of 
the  appellee  to  the  appellant  was  not  raised  in  any  way, 
and  hence  was  not  passed  upon. 

Appellee's  demurrer  to  this  reply,  for  the  want  of  suf- 
ficient facts  therein  to  constitute  a  reply,  was  sustained  by 
the  court  below,  and  to  this  decision  the  appellant  ex- 
cepted. And  the  appellant  failing  to  reply  further,  judg- 
ment was  rendered  on  the  demurrer,  in  favor  of  the 
appellee,  and  against  the  appellant,  for  the  costs  of  this 
action. 

The  appellant  has  assigned,  in  this  court,  as  errors,  the 
decisions  of  the  court  below : 

1.  In  overruling  his  demurrer  to  the  second  paragraph 
of  the  appellee's  answer ;  and, 

2.  In  sustaining  the  appellee's  demurrer  to  the  ap- 
pellant's reply. 

It  seems  to  us,  that  the  second  paragraph  of  the  ap- 
pellee's answer,  in  this  action,  must  be  regarded  as  suf- 
ficient, both  in  form  and  substance,  as  an  answer  of 
former  recovery,  under  our  code  of  practice.  It  was  not 
necessary,  it  is  true,  under  the  recent  decisions  of  this 
court,  to  make  a  transcript  of  the  proceedings  and  judg- 
ment in  the  first  suit  a  part  of  said  paragraph  of  answer. 
Wilson  V.  Vancef  55  Ind.  584,  and  authorities  cited.  But 
the  paragraph  of  answer  was  sufficient  in  its  avermenta, 
without  such  transcript;  and  the  filing  of  such  transcript, 
though  unnecessary,  will  not  vitiate  an  otherwise  good 
paragraph  -of  answer. 

The  question  presented  by  this  second  paragraph  of 
answer  maybe  thus  stated:    Does  it  appear  therefrom 
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that  the  parties  to  this  sait  might  have  litigated  the  mat- 
ters in  issue  therein  in  the  action  mentioned  and  de- 
Bcrihed  in  said  paragraph  ?  For,  if  the  matters  in  issue 
between  the  appellant  and  the  appellee  in  this  suit  were, 
or  might  have  been,  litigated  between  said  parties  in  the 
suit  mentioned  and  described  in  said  second  paragraph  of 
answer,  then  the  rule  of  law  is,  that  those  matters  must 
be  considered  as  **  at  rest  forever/*  Mschli  v.  Fischliy  1 
Blackf.  860 ;  Crosby  v.  Jeroloman^  37  Ind.  264 ;  and  Bates 
V.  SpooncTj  45  Ind.  489. 

It  is  averred,  in  the  second  paragraph  of  the  answer, 
that  the  account  sued  on  in  this  action  was  the  same  ac- 
count which  the  appellant  had  sued  upon  in  his  former 
action  against  the  appellee  and  said  William  Powell,  in 
which  latter  action  the  defendants  therein,  though  sever- 
ing in  their  defence,  had  obtained  a  joint  verdict  and 
{judgment  in  their  favor.  It  cannot  be  questioned, 
it  seems  to  us,  that,  under  the  provisions  of  our  practice 
act,  the  matters  in  issue  between  the  appellant  and  appel- 
lee in  this  suit  might  have  been  litigated  by  and  between 
them,  in  the  appellant's  action  against  the  appellee 
and  said  Powell.  Nor  can  it  be  doubted,  we  think, 
that,  if,  in  said  former  action,  the  appellant  had  shown, 
by  sufficient  evidence,  that  the  appellee  alone  was  in- 
debted to  him  on  the  account  in  suit,  the  appellant  would 
have  been  clearly  entitled,  under  our  code  of  practice,  to 
a  judgment  against  the  appellee,  as  if  he  only  had  been 
sued.  By  the  third  clause  of  section  41  of  the  practice 
act,  it  is  provided,  as  follows : 

"  Third.  If  all  the  defendants  have  been  served,  judg- 
ment may  be  taken  against  any  or  either  of  them  sev- 
erally, when  the  plaintiff  would  be  entitled  to  judgment 
against  such  defendant  or  defendants,  if  the  action  had 
been  against  them,  or  any  of  them  alone."  2  R.  S. 
1876,  p.  52. 

With  but  slight  changes  of  verbiage,  the  provision  just 
cited  is  repeated  in  section  366  of  the  same  act.    2  K.  S. 
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1876,  p  185.  And  Bectioa  368  of  said  act  contains  substan- 
tially the  same  provision  as  to  judgments  for  or  against 
one  or  more  of  several  defendants.    2  R.  8.  1876,  p*  186. 

Under  these  statutory  provisions,  it  seems  very  clear  to 
us  that  the  matters  in  issue  in  this  suit,  on  appellant's 
oomplaint  against  the  appellee,  might  have  been  litigated 
between  them,  in  said  former  action,  on  the  issues  tried 
and  determined  therein,  as  set  forth  in  said  second  para- 
graph of  answer.  And  therefore  we  hold,  that  the  mat- 
ters stated  in  said  paragraph /constituted  a  complete  bar 
to  this  action,  and  that  appellant's  demurrer  thereto  was 
properly  overruled.  It  follows,  also,  from  what  we  have 
said,  that  the  appellee's  demurrer  to  the  appellant's  reply 
was,  in  our  opinion,  correctly  sustained.  It  was  wholly 
immaterial  whether  the  question  as  to  the  individual  lia- 
bility of  the  appellee  to  the  appellant  on  the  account  in 
suit  was  or  was  not  raised  in  said  former  action,  if  the 
issues  therein  were  such  that  this  question  might  have 
been,  and  ought  to  have  been,  litigated  between  them; 
and  that  such  were  the  issues  in  said  former  action,  we 
have  already  seen. 

It  appearing  to  the  court  that  appellant  has  departed 
this  life  since  the  submission  of  this  cause  to  this  court, 
the  judgment  is  affirmed  as  of  the  May  term,  1876. 

The  judgment  of  the  court  below  is  affirmed,  at  the  ap- 
pellant's costs. 


^^R        Henderson,  Auditor  of  State,  t;.  The  State,  bx  rel. 

il36    216  '  __  '  ' 

=====  Moon. 


Taxes. — Bounding  Taaoes  on  School  Lands. — Eepeal  of  SUUuU. — JudgmenL— 
The  act  of  February  8th,  1877,  Acts  1877,  Beg.  Sees.,  p.  139,  legalizing 
certain  assessmentB,  and  prohibiting  the  refanding  of  taxes  on  school 
lands,  paid  prior  to  the  conveyance  of  the  same,  takes  away  the  right  of 
the  tax-payer  to  have  the  same  refunded  to  him  either  by  a  county  or  the 
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State,  under  the  act  of  March  2d,  1853, 1  Q.  A  H.,  p.  110,  in  relation  to  the 
refunding  of  illegal  taxes,  unleiiB,  prior  to  the  passage  of  such  repealing 
act,  he  had  reduced  hia  claim  to  judgment. 

Sake. — MandaU, — A'udUor  qf  Slalt, — The  Auditor  of  State  can  not,  since 
the  passage  of  such  repealing  act,  be  compelled,  by  mandate  or  otherwise, 
to  issue  a  warrant  upon  the  state  treasury,  for  the  repayment  of  such 
taxes. 

Sams. — Cbwity  Omimtwumeri. — VeaUd  BighL — ConUmipL — Prior  to  the  pas- 
sage of  such  act,  a  circuit  court  granted  a  mandate  against  a  board  of  com- 
missioners, ordering  the  allowance  by  them  of  just  claims  for  the  refunding 
of  sQch  taxes.  After  the  passage  of  the  act,  the  board  having  refused  to  al- 
low such  claims,  an  attachment  was  issued  by  the  court  to  compel 
obedience  to  its  mandate,  whereupon  the  board  allowed  the  claims. 

JJeZd,  that  the  action  of  the  board  was  a  nullity,  and  vested  no  rights  in  the 
claimants. 

From  the  Marion  Oircnit  Coart. 

C.  A.  Bttskirkj  Attorney  General,  for  appellant. 
J7.  Browniee,  J.  Brownlee  and  H,  D.  Thompson^  for  ap- 
pellee. 

WoRDBN,  J. — ^This  was  a  petition  by  the  State,  upon  the 
relation  of  Moon,  who  prosecuted  for  others  interested  in 
the  matters  as  well  as  for  himself,  against  the  appellant,  for 
a  mandate  against  the  latter,  requiring  him  to  issue  to  the 
relator  and  others  warrants  upon  the  state  treasurer  for 
moneys  paid  by  them  as  taxes  for  state  purposes  upon 
certain  school  lands  before  the  title  thereto  was  conveyed 
to  the  tax-payers,  and  while  the  same  remained  in  the  in- 
habitants of  the  townships  in  which  they  were  situated. 

The  defendant  demurred  to  the  petition  for  want  of 
sufficient  fitcts,  but  the  demurrer  was  overruled,  and  he 
excepted.  The  defendant  standing  upon  his  demurrer 
and  declining  to  answer,  final  judgment  was  rendered  for 
the  plaintiff. 

Error  is  assigned  upon  the  overruling  of  the  demurrer. 

The  following  facts  may  be  gathered  from  the  petition : 

At  the  December  session,  1875,  of  the  board  of  com- 
missioners of  Madison  county,  in  which  the  taxed  lands 
are  situate,  the  claimants  filed  their  respective  claims  be- 
fore the  board,  asking  that  they  might  be  heard,  and  that 
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proper  certificates  be  granted  them,  to  the  end  that  the 
claimants  might  present  the  same  to  the  auditor  of  state 
for  payments,  in  accordance  with  the  2d  section  of  the 
act  of  March  2d,  1853, 1  G.  &  H.,  p.  110.  The  board, 
however,  rejected  the  claims  and  refused  to  certify. 

Afterward  the  applicants  instituted  proceedings  in  the 
Madison  Circuit  Court,  by  way  of  mandate,  against  the 
board  of  commissioners,  to  require  that  body  to  proceed 
to  hear  the  claims  and  act  upon  them ;  and  such  proceed- 
ings therein  were  had  as  that  at  the  December  term  of 
that  court,  1876,  it  was  ordered  and  adjudged  amongst 
other  things,  as  follows : 

^'  It  is  ordered,  that  said  board  of  commissioners  proceed 
to  hear  such  persons  as  may,  by  attorney  or  agent  prop- 
erly authorized,  or  in  person,  at  a  called  or  regular  ses- 
sion; that  if  they  establish  by  proper  proof  that  they 
have  paid  such  illegal  taxes,  that  said  board  certify  such 
taxes  as  have  been  so  wrongfully  assessed  for  state  pur- 
poses, viz.,  state,  school  and  sinking  fund,  to  the  auditor 
of  state.  *  *  *  Said  board  to  be  called  to  hear  said 
causes  as  soon  after  the  adjournment  of  this  court  as  the 
business  of  said  commissioners  and  the  convenience  of 
the  attorneys  may  allow." 

At  a  special  session  of  the  board,  in  January,  1877,  the 
above  order  was  certified  to  the  board,  and  the  board  con- 
tinued the  matter  until  their  regular  March  term. 

At  the  March  term,  the  board  refused  to  obey  the  man- 
date and  to  certify  the  claims.  The  applicants  then  pro- 
cured an  attachment  against  the  board ;  whereupon  that 
body,  at  a  special  session,  in  June,  1877,  proceeded  to  hear 
the  claims,  and  made  their  certificate  in  accordance  with 
the  statute  above  cited.  The  whole  amount  of  state 
taxes  thus  paid  by  all  the  applicants  is  f  1,731.36. 

The  relators  would,  doubtless,  have  been  entitled  to 
their  money,  had  not  the  Legislature,  by  an  act  approved 
February  8th,  1877,  which  took  effect  from  and  after  its 
passage,  takt^n  away  their  legal  right  to  it.    That  act  not 
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only  repeals  all  laws  authorizing  the  refunding  of  taxes 
paid  in  such  cases,  but  it  prohibits  all  treasurers  from  re- 
funding, and  all  boards  of  commissioners  from  authoriz- 
ing the  same,  and  takes  away  the  jurisdiction  of  all  courts 
to  entertain  any  action  brought  to  recover  such  taxes. 
The  right  of  the  relators  to  have  the  taxes  refunded  by 
the  State  depended  solely  upon  legislative  enactment. 
They  had  no  vested  right  to  have  the  taxes  refunded,  un- 
til their  claims  were  reduced  to  judgment,  and  until  that 
time  the  Legislature  had  the  undoubted  right  to  repeal  the 
law  which  entitled  them  to  it. .  See  the  case  of  The  Board 
of  Commissioners  of  St.  Joseph  County  v.  Buckman^  57  Ind. 
96,  where  the  act  of  1877  is  set  out,  and  the  question  here 
involved  considered. 

9 

The  relator  and  those  for  whom  he  sues  had  in  no 
manner  reduced  their  claims  to  judgments  before  the  re- 
peal of  all  laws  authorizing  them,  by  the  act  of  1877. 
The  action  of  the  board  of  commissioners  in  hearing  the 
claims,  in  deciding  that  they  were  proved,  and  in  issuing 
the  certificate,  if  it  could  otherwise  be  regarded  as  such  a 
judgment  as  would  give  a  vested  right  to  the  money,  was 
had  some  months  after  the  repeal  of  the  law  authorizing 
the  claims,  and  indeed  after  the  jurisdiction  of  any  court 
to  entertain  an  action  to  recover  such  taxes  had  been 
taken  away 

The  judgment  of  the  Madison  Circuit  Court,  in  the 
mandamus  proceedings,  did  not  settle  the  right  of  the 
claimants  to  any  money ;  it  simply  directed  the  board  of 
commissioners  to  proceed  to  hear  the  applications,  and,  if 
the  proper  proof  should  be  made,  to  issue  the  certificate. 

We  think  it  clear,  that  the  act  of  1877  took  away  any 
right  which  the  relator  and  those  for  whom  he  sued 
would  have  otherwise  had  to  a  refunding  of  the  taxes, 
and,  therefore,  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint. 

The  Attorney  General  has  filed  a  brief  in  the  cause, 
taking  the  position,  amongst  others,  that  the  act  of  1877 
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is  valid  as  legalizing  and  validating  such  taxes,  and  has 
cited  several  authorities  upon  the  point.  We  have  found 
it  unnecessary  to  decide  any  thing  upon  this  point,  but, 
without  having  examined  the  authorities  cited,  we  repro- 
duce them  for  convenience  of  reference:  Cooley 
Taxation,  225 ;  Brevoort  v.  Detroit^  24  Mich.  822 ;  People 
V.  Seymour  J  16  Cal.  332;  People  v.  Todd,  23  Cal.  181; 
WalpoU  V.  Elliott^  18  Ind.  258 ;  Wood  v.  Kennedy,  19  Ind. 
68;  Sparks  Y.  Clapper,  30  Ind.  204;  Andrews  v.  BusseU,  7 
Blackf.  474;  Mather  v.  Chapmany  6  Conn.  54;  Davis  v. 
The  State  Bank,  7  Ind.  316 ;  Lucas  v.  Dicker,  17  Ind.  41. 
The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings,  in  accordance 
with  this  opinion. 
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Nok-Navioable  Lakes.— Ripanan  PropriOor.-^Bed  of  Lake  WUhin  Oon- 
ffressUmal  Survey, — Title  to, — ^The  owner  of  land  bordering  on  a  non-nayi- 
gable  lake  lying  within  the  congressional  survey  is  the  owner  of  the  bed 
of  such  lake  to  the  thread  thereof. 

Same. — Adoene  Possession. — ^Where  one  acquires  title  by  adverse  possession, 
under  claim  of  title,  for  twenty-five  years,  to  land  bordering  on  a  non- 
navigable  lake  lying  within  the  congressional  survey,  he  also  acquires 
title  to  the  bed  of  such  lake  to  the  thread  thereof. 

Same. — Beentryhy  Owner, — ^Where  the  owner  of  a  tract  of  land,  which  adjoins 
a  tract  bordering  on  a  non-navigable  lake  lying  within  the  congressional 
survey,  under  a  claim  of  title,  though  without  a  conveyance,  enters 
upon  the  latter  tract,  encloses  the  same  within  fences  extending  to  the 
margin  of  the  lake,  and  uses  the  same  continuously  for  a  period  of 
twenty-five  years,  his  titie  to  such  tract,  and  to  the  bed  of  such  lake  to 
its  thread,  becomes  perfect,  notwithstanding  the  fact  that  after  such  en- 
closure the  waters  of  the  lake  receded,  and  notwithstanding  the  fact  that 
the  original  owner,  without  the  knowledge  or  consent  of  the  claimant, 
and  without  asserting  any  claim  of  ownership,  had,  within  twenty  yean 
after  such  enclosure,  entered  upon  such  bed,  and  removed  its  natural- 
products. 
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From  the  Laporte  Circuit  Court 

A.  L.  Osbom  and  W.  H,  CaUdnSj  for  appellants. 

BiDDLB,  C.  J. — Complaint  in  two  paragraphs,  by  the 
appellee  against  the  appellants,  to  recover  the  possession 
of  certain  lands. 

Denial ;  trial  by  the  conrt ;  and,  at  the  request  of  the 
parties,  the  court  stated  the  facts  in  writing,  and  the  con- 
clusion of  law  upon  them,  as  follows : 

"  1.  That,  in  the  year  1847,  the  plaintiff  was  the  owner 
in  fee,  and  in  possession,  of  the  fraction  of  land  lying  be- 
tween the  lake,  in  the  south-west  quarter  of  section  6,  in 
township  86  north,  of  rftnge  2  west,  and  the  south 
line  of  said  section. 

^  2.  That,  while  so  the  owner  of  said  land,  in  the  year 
1848,  the  plaintiff  sold  and  conveyed  in  fee,  to  Jacob  R. 
Hall,  the  following  portion  of  said  tract,  to  wit : 

'^  Beginning  at  the  south-west  corner  of  said  section, 
and  running  east  thirty-two  chains ;  thence  north,  three 
and  a  half  degree  east,  nine  chains  and  four  links ;  thence 
north,  forty-nine  degrees  west,  two  chains  and  seventy- 
five  links ;  thence  south,  twenty-five  and  one-half  degrees 
west,  three  chains  and  sixty  links ;  thence  south,  forty-one 
and  one-half  degrees  west,  five  chains  and  six  links ;  thence 
south,  sixty-nine  and  three-fourths  degrees  west,  eight 
chains  and  twenty-five  links ;  thence  north,  seventy-eight 
and  one-fourth  degrees  west,  seven  chains  and  twenty  links ; 
thence  north,  eighty-three  and  one-half  degrees  west,  five 
chains  and  thirty-three  links ;  thence  north,  eighty-eight 
degrees  west,  five  chains  and  fifty  links;  and  thence 
south,  three  chains  and  seventeen  links,  to  place  of 
beginning.'* 

«  8.  That  shortly  afterwards,  in  the  year  1848  or  1849, 
the  said  Jacob  R.  Hall  agreed  to  sell  and  convey  to  the 
defendant  James  Ridgway  the  following  portion  of  the 
last  mentioned  tract,  to  wit : 

^  Beginning  at  the  south-west  corner  o(  said  section, 
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thence  north,  on  the  section  line,  three  chains  and  seven- 
teen links ,  thence  south,  eighty-eight  degrees  east,  five 
chains  and  fifty  links ;  thence  south,  eighty-three  and  one- 
half  degiees  east,  five  chains  and  thirty-three  links ;  thence 
south,  seventy-eight  and  one-fourth  degrees  east,  seven 
chains  and  twenty  links ;  thence  tiorth,  sixty-nine  and 
three-fourths  degrees  east,  two  chains  and  fifty  links,  to  the 
east  line  of  the  west  half  of  the  said  quarter  section; 
thence  south  two  chains  and  twenty  links ;  and  thence 
west  to  the  place  of  beginning,  containing  five  and  one  hun- 
dredth acres. 

"  4.  That  the  plat  hereto  attached  shows  the  survey 
of  said  section,  as  made  by  the  Government  of  the  United 
States. 

«  Town.  86  H".,  R.  2  W.,  2d  Mer. 


'^  5.  •  It  is  further  found,  that,  during  the  year  1854,  and 
prior  thereto,  the  water  in  said  lake  stood  at  its  ordinary 
level,  but  that  year,  or  in  the  year  after,  a  ditch  was  dug 
out  from  the  lake,  whereby  the  water  therein  was  lowered 
so  much,  that  it  thereafter  receded  so  far  from  its  southern 
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margin,  as  to  uncover  eight  or  ten  acres  of  land  of  the 
tract  conveyed  by  Hall  to  Ridgway. 

'^  6.  That,  just  before  the  said  conveyance  by  the  plain- 
tiff to  Hall,  the  plaintiff  and  Hall  went  apon  the  land 
with  a  surveyor  and  had  the  land  surveyed  out  by  metes 
and  bounds,  as  described  in  said  conveyance,  and  that  no 
part  of  said  tract  so  surveyed  at  that  time  touched  upon 
said  lake. 

^7.  That,  for  twenty-five  years  last  past,  the  said 
defendant  James  Ridgway  has  owned  and  occupied  the 
eighty-acre  tract  of  land  adjoining  on  the  south  side 
of  said  tract  conveyed  to  him  by  Hall,  and  during  that 
period  he  has  had  said  last  named  parcel  enclosed,  by 
running  the  fences  on  the  east  and  west  side  of  said 
eighty-acre  tract,  out  to  the  water  of  said  lake.  That 
during  said  period  the  defendant  has  had  in  cultivation  so 
much  of  said  parcel  of  land  conveyed  to  him  by  Hall  as 
Ues  upon  the  bank  above  the  old  margin  of  the  lake; 
and  that,  since  the  water  in  the  lake  has  receded  by  rea- 
son of  cutting  said  ditch,  the  defendant  has  pastured  upon 
the  land  so  uncovered  from  water,  and  cut  hay  off  of  the 
same. 

<'  8.  That,  in  the  years  1862, 1868  and  1865,  the  plain- 
tiff openly,  by  his  hired  men  and  by  his  tenants,  entered 
upon  said  reclaimed  land,  and  cut  hay  on  the  same,  and 
hauled  it  away ;  but  such  entry  and  such  acts  done  were 
at  the  time  unknown  to  the  defendant.  And  the .  court 
further  finds,  that,  at  the  time  of  said  entries,  the  plaintiff 
did  not  know  that  the  defendant  made  any  claim  to  said 
land. 

'^9.  The  court  further  finds  the  annual  value  of  the 
rents  for  the  six  years  next  prior  to  the  commencement 
of  this  suit  at  (SO ;  making  a  total  of  $180  for  said  six 
years. 

<^  10.  The  court  further  finds,  as  a  conclusion  of  law  from 
the  foregoing  facts,  that  the  plaintiff'  is  the  owner  in 
fee  of  the  tract  of  land  mentioned  in  said  complaint,  and 
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is  entitled  to  the  possessBion  thereof,  and  entitled  to  re- 
cover the  damages  of  JISO." 

The  appellants  excepted  to  the  finding  of  the  court  and 
the  conclusions  of  law  thereon ;  and  also  moved  for  a  new 
trial.  The  motion,  over  their  objections  and  exceptions, 
was  overruled. 

The  following  questions  of  law  are  made  in  the  case, 
and  must  be  settled : 

1.  Is  the  owner  of  lands  bordering  on  the  margin  of  a 
non-navigable  lake,  by  virtue  of  such  ownership,  also  the 
owner  of  the  land,  extending  under  the  water,  to  the 
thread,  or  a  line  along  the  middle,  of  the  lake  ? 

2.  If  such  title  to  land,  on  the  margin  of  such  lake, 
is  acquired  by  twenty-five  years'  adverse  possession  and 
use,  under  the  statute  of  limitations,  will  such  title  affect 
the  ownership  of  such  land,  under  the  water,  to  the  thread 
or  middle  of  the  lake  ? 

1.  The  first  qneelion,  as  to  non-navigable  rivers  in  the 
State  of  Indiana,  is  settled  in  the  affirmative  in  the  case 
of  Boss  V.  Fausty  64  Ind.  471,  and  we  can  see  no  differ- 
ence in  principle  in  this  rule,  whether  applied  to  non-nav- 
igable  rivers  or  non-navigable  lakes,  when  they  are  within 
the  congressional  surveys.  In  this  view,  we  are  directly 
supported  by  the  case  of  Rice  v.  Ruddiman^  10  Mich.  125. 

2.  Why  the  character  of  the  title  to  the  land,  if  it  is 
such  as  can  be  maintained  legally,  can  affect  the  rule  as 
settled  under  the  first  question,  we  do  not  perceive.  Any 
title  in  the  owner  of  the  land,  which  can  be  maintained 
to  the  margin  of  the  lake,  will  maintain  itself  to  the 
thread  or  middle  of  the  lake,  within  the  congressional 
survey.  A  title  to  land  acquired  by  twenty-five  years'  ad- 
verse possession,  as  against  persons  not  under  disability,  is 
as  effectual  to  maintain  the  possession  of  the  land  in  the 
owner,  as  if  it  was  derived  by  patent  from  the  United 
States,  deed  from  the  owner,  or  by  any  other  muniment 
of  title. 


I 
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It  remains  to  apply  these  principles  of  law  to  the  facts 
stated  in  the  finding  before  us. 

The  third  paragraph  of  the  finding  of  the  court  shows 
by  description  what  land  was  sold  by  Jacob  B.  Hall  to 
James  Ridgway,  lying  in  the  west  half  of  the  south- 
west quarter  of  section  six,  in  township  thirty-six  north, 
range  two  west;  and  also  shows,  in  the  seyenth  para- 
graph, that  Bidgway  owned  the  eighty-acre  tract  of  land 
adjoining,  on  the  south,  the  piece  he  had  bought  from 
Hall,  which  eighty-acre  tract,  as  we  must  know  judi- 
cially— ^because  the  congressional  surveys  are  part  of  the 
public  law — ^is  the  west  half  of  the  north-west  quarter 
of  section  seven,  in  township  thirty-six  north,  range  two 
west.  The  same  paragraph  of  the  finding  also  shows, 
that  Bidgway  enclosed  the  land  he  bought  of  Hall,  by 
running  fences  on  the  east  and  west  sides  of  the  said 
eighty-acre  tract  of  land,  out  to  the  water  of  said  lake ; 
and  that  he  occupied  and  used  the  land  to  the  margin  of 
the  lake,  under  a  title  adverse  to  the  title  by  which  the 
appellee  now  claims  the  land.  In  our  opinion,  this  gives 
James  Bidgway  a  title  to  that  part  of  the  land  which  lies 
south  of  the  thread,  or  middle,  of  the  lake,  and  within 
the  congressional  survey,  in  the  west  half  of  the  south- 
west  quarter  of  section  six,  ip  township  thirty-six  north, 
range  two  west,  and  the  right  to  its  possession,  and  this 
includes  the  land  in  controversy.  We  do  not>  think  that 
Bidgway  need  to  claim  title  through  Hall,  or  show  that 
Hall's  title  from  Ludlow  includes  the  land  he  claims ;  he 
may  rely  at  once  upon  his  adverse  possession,  under  color 
and  claim  of  right,  during  twenty-five  years.  Kor  do  we 
think  that  the  fact  that  the  water  in  the  lake  receded,  in 
consequence  of  being  drained  off  by  a  ditch,  or  from 
natural  causes,  or  whether  it  receded  at  all  or  not,  has 
any  consequence  in  the  case.  The  title  of  Bidgway  to 
the  land  under  the  water,  south  of  the  middle  of  the  lake, 
and  within  the  congressional  survey,  is  the  same,  whether 
the  water  rose  or  fell.    Nor  can  we  perceive  that  the  fact 
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that  Ludlow,  in  the  years  1862, 1868  and  1865,  entered 
upon  the  land  in  dispute,  cut  and  hauled  away  hay  from 
it,  without  the  knowledge  of  Ridgway,  can  have  the 
least  effect  in  the  case.  It  does  not  appear  that  he  en- 
tered under  any  claim  or  color  of  right,  or  that  he  was 
any  thing  hut  a  trespasser.  The  statement  of  facts  no- 
where shows,  that  Ludlow,  at  any  time  after  his  convey- 
ance to  Hall,  ever  claimed  any  title  to  any  part  of  the 
land  in  the  south-west  quarter  of  section  six,  lying  south 
of  the  middle  or  margin  of  the  lake,  which  includes  the 
land  in  controversy. 

We  do  not  examine  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  finding,  because  we  think  the 
proper  conclusion  of  law  on  the  finding  as  made  is  in 
favor  of  the  appellants. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  render  judgment  in  favor 
of  appellant,  as  a  conclusion  of  law  upon  the  facts  as  stated 
in  the  finding. 


Smith,  bt  her  Next  Friend,  Smith,  v.  Kirkpatrick. 

AjEtBTFRATiON. — Oommon  Law. — Paadies. — Bastardy, — Seduction. — Patrent  and 
Child, — ^The  father  of  a  minor  daughter,  who  had  heen  seduced  under 
promifie  of  marriage,  and  had  given  hirth  to  a  hastard  child,  entered  into 
an  article  of  agreement  with  the  father  of  the  seducer,  who  was  also  a 
minor  and  had  absconded,  submitting  the  matter  to  arbitration  by  three 
persons  named,  each  parent  professing  to  act  on  behalf  of  his  child ; 
and  they  also  executed  a  penal  bond,  binding  each  to  the  other,  to  ob- 
serye  the  conditions  of  the  award  of  the  arbitrators.  Such  arbirators  hay- 
ing awarded  that  the  father  of  the  seducer  should  execute  to  said  daughter 
his  promissory  notes  for  certain  sums,  payable  at  certain  dates,  and  also 
pay  her  a  certain  sum  annually  for  the  support  of  the  child,  she, 
by  her  next  friend,  instituted  an  action  against  her  seducer's  father,  al- 
l^;ing  the  foregoing  facts,  non-compljance  with  the  award,  and  setting 
out  copies  of  the  submission,  bond  and  award. 

Hdd,  on  demurrer  to  the  complaint,  that  there  is  no  defect  of  parties. 
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Hdd,  ako,  on  a  demnnrer  alleging  insufficiency  of  the  complaint,  that  ench 
sabmiaeion  and  award  were  not  intended  to  be,  and  were  not,  under  the 
statute  of  this  State  in  relation  to  arbitrations  and  umpirages,  but  that 
the  same  constituted  a  valid  common-law  arbitration. 

Pabtos. — Draetie^ — Damyrrer. — ^A  demurr^  to  a  complaint  for  an  al- 
iased defect  of  parties  should  designate  the  person  who  should  be  Joined 
as  a  party. 

From  the  Montgomery  Circuit  Court 

J.  McCabe  and  M.  D.  White,  for  appellant. 

6r.  0.  Behnij  J.  Park  and  A.  0.  Behrrij  for  appellee. 

HowK,  J. — ^The  appellant,  as  plaintiff',  sued  the  appel- 
lee, as  defendant,  in  this  action,  in  the  court  below.  Omit- 
ting the  title  of  the  cause,  the  names  of  the  court  and 
county,  and  the  signature  of  counsel,  the  appellant's  com- 
plaint was  as  follows : 

^^  Alice  Smith,  a  minor  under  the  age  of  21  years,  by 
her  next  friend,  Enoch  R.  Smith,  complains  of  the  de- 
fendant, *Wesley  Kirkpatrick,  and  says,  that  heretofore,  to 
wit,  prior  to  the  28d  day  of  June,  1874,  there  existed  a 
matter  in  difference  between  the  plaintiff  herein,  Alice 
Smith,  and  one  Frank  Eirkpatrick,  on  account  of  the 
act  of  the  latter  in  seducing  and  begetting  the  said  Alice 
with  child,  she  being  the  daughter  of  her  said  next 
friend,  and  the  said  Frank  being  the  son  of  said  defend- 
ant herein ;  and  it  is  further  averred,  that  to  settle  and 
adjust  said  matter  of  difference,  the  said  defendant,  Wes- 
ley Eirkpatrick,  on  behalf  of  his  said  son,  agreed  in 
writing  with  the  plaintiff's  next  friend  herein,  Enoch  B. 
Smith,  her  father  as  aforesaid,  who  entered  into  the  same 
on  her  behalf,  which  was  executed  on  the  day  last  afore- 
said for  the  purposes  aforesaid;  and  she  avers,  that,  at  the 
same  time,  said  defendant  and  the  said  next  friend  also 
entered  into  a  written  agreement  to  abide  by  and  pay  the 
award  the  said  arbitrators,  to  wit,  E.  W.  Coe,  Luke  Kitz- 
miller  and  O.  P.  C.  Evans,  might  make  in  the  matter  sub- 
mitted to  them ;  and  she  herewith  files  a  copy  of  said 
agreement  to  submit,  marked  ^A,'  said  bond  to  abide 
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the  award,  marked  <  B/  and  the  award  of  said  arbitrators, 
marked  '  C/  and  made  a  part  of  this  complaint ;  that  said 
award  was  made  by  said  arbitrators  after  they  had  given 
the  parties  a  full,  fair  and  impartial  hearing  of  said  mat- 
ter submitted ;  that  said  defendant  has  been  served  with 
notice  of  said  award  before  the  commencement  of  this 
cause,  and  immediately  after  the  same  was  given,  and, 
though  often  requested  to  comply  with  its  terms,  he  has 
wholly  failed  and  refused,  to  the  plaintiff's  damage  in  the 
sum  of  two  thousand  five  hundred  dollars.  Where- 
fore the  plaintiff  demands  judgment  for  twenty-five  hun- 
dred dollars,  the  costs  of  this  suit,  and  all  other  proper 
relief." 

The  agreement  of  submission  to  arbitration,  which  was 
made  a  part  of  appellant's  complaint,  was  as  follows : 

"TiPiBCANOB  Co.,  Ind.,  June  23d,  1874. 

"  We,  the  undersigned,  do  hereby  agree  and  bind  our- 
selves, in  the  sum  of  five  thousand  dollars,  to  abide  the 
decision  of  Elijah  W.  Coe,  Luke  Kitzmiller  and  O.  P.  C. 
Evans,  arbitrators  chosen  by  us  in  a  matter,  wherein  E. 
B.  Smith,  Sen'r,  of  the  county  and  State  aforesaid,  is 
plaintiff,  and  Wesley  Kirkpatrick^  of  Montgomery  county 
and  State  aforesaid,  is  defendant,  wherein  Alice  Smith, 
daughter  of  said  E.  B.  Smith,  claims  and  charges  to  have 
been  seduced  under  promise  of  marriage,  between  the 
15th  of  September  and  the  10th  of  October,  1873,  by 
Frank  Kirkpatrick,  minor  son  of  said  Wesley  Kirkpatrick 
aforesaid,  which  promise  of  marriage  said  Frank  Kirk- 
patrick has  failed  to  fulfil  up  to  the  present  time,  which 
makes  said  promise  binding  upon  him  under  her  allega- 
tion; and,  in  the  absence  of  said  Frank  Kirkpatrick 
(who  has  absconded),  we  agree  to  submit  the  matter  for 
final  settlement  to  the  within  named  arbitrators,  and 
hereby  agree  to  abide  their  decision  in  the  matter,  and 
upon  the  refusal  of  either  party  to  comply  with  and  abide 
such  decision  as  such  arbitrators  may  make,  we  bind  our- 
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selves,  our  heirs  and  executors,  in  the  payment  of  the 
foregoing  sum.        (Signed,)         *^E.  R.  Smith,  Sbn. 

"  J.  W.  Kirkpatrick. 

<*  Witness :    Lukb  Eitzmillbr, 
"E.  W.  C!oB." 

The  award  of  the  arbitrators,  which  was  made  a  part 
of  the  complaint,  first  recites  the  matter  submitted  to  the 
arbitrators,  as  a  claim  of  damages  for  the  seduction  of 
said  Alice  Smith  by  said  Frank  Kirkpatrick,  under  a 
promise  of  marriage,  which  had  not  been  comphed  with,  the 
birth  of  her  child  on  June  21st,  1874,  and  that  he  had  **  left 
the  country;"  and  the  award  then  proceeds,  as  follows : 
'*  We  award  to  her  the  following  amount  of  damage,  and 
hereby  decide,  that  the  said  Wesley  Kirkpatrick  shall, 

within  ten ,  execute  to  her  his  promissory  notes  of 

hand  for  the  sum  of  five  hundred  dollars,  payable  on  the 
1st  day  of  August,  1874,  the  1st  day  of  August,  1875, 
the  Ist  day  of  August,  1876,  the  1st  day  of  August, 
1877,  and  the  1st  day  of  August,  1878,  making  $2,500 ; 
also,  the  sum  of  one  hundred  dollars  per  year  for  the 
support  of  the  child,  until  it  arrives  at  the  age  of  18 
years,  should  it  [be]  living  so  long;  said  payments  or 
amounts  for  the  support  of  the  child  to  be  made  to  its 
mother,  if  living,  or  its  guardian,  and  said  annuity  to 
cease  if  the  child  should  die.'' 

The  award  was  signed  by  all  the  arbitrators.  It  was 
without  date,  but  was  evidently  made  before  the  1st  day 
of  August,  1874. 

The  appellee  demurred  to  the  appellant's  complaint, 
upon  the  following  grounds  of  objection : 

^^  1.  Because  the  complaint  does  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action ; 

^  2.  Because  there  is  a  defect  of  parties  plaintiffi^; 

^  8.  Because  there  is  a  defect  of  parties  defendants." 

This  demurrer  was  sustained  by  the  court  below,  and 
to  this  decision  the  appellant  excepted,  and,  failing  t^ 
Vol.  LVm.— 17 
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plead  over,  the  judgment  was  rendered  on  the  demurrer, 
from  which  this  appeal  is  now  prosecuted. 

The  decision  of  the  court  below,  in  sustaining  the  de- 
murrer to  her  complaint,  is  assigned  for  error  by  the  ap- 
pellant in  this  court. 

The  second  and  third  grounds  of  demurrer  are  defec- 
tive and  insufficient,  because  they  do  not  point  out  the 
supposed  defect  m  the  complaint,  ^*  with  any  certainty, 
nor  name  the  party  or  parties,  who  should  have  been 
joined  either  as  plaintiff  or  defendant  therein.''  Gaines 
V  Walker,  16  Ind.  861 ;  Muasdman  v.  Kent,  33  Ind.  452 ; 
and  Marks  v.  The  Indianapolis^  etc.,  Baibcay  Company,  88 
Ind.  440. 

In  our  opinion,  however,  there  is  no"  defect  of  parties, 
either  plaintiff  or  defendant,  m  this  case.  ^'The  reiil 
party  in  interest "  is  the  party  plaintiff,  and  the  party 
who  executed  the  submission  bond,  and  against  whom  the 
award  was  made,  is  the  party  defendant. 

The  first  ground  of  demurrer  presents  the  real  question 
in  this  case,  and  that  is  this :  Does  the  appellant's  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action  ? 

It  will  be  observed,  that  the  arbitration  proceedings, 
mentioned  in  and  made  a  part  of  the  complaint,  do  not 
conform,  nor  was  it  apparently  intended  that  they  should 
conform,  to  the  requirements  of  our  statute  in  relation  to 
arbitrations  and  umpirages.  2  R.  S.  1876,  p.  317.  The 
proceedings,  therefore,  are  not  governed  by  the  provisions 
of  the  statute.  The  arbitration  set  out  in  the  complaint 
18  what  is  called  a  common-law  arbitration,  as  distin- 
guished from  an  arbitration  under  the  statute.  Sstep  v. 
Larsh,  16  Ind.  82 ;  and  Hawea  v.  Coombs,  84  Ind.  455. 

It  is  urged  by  the  appellee,  that  it  is  apparent  on  the 
face  of  the  oomplaint  and  of  the  exhibits  therewith  filed 
and  made  a  part  thereof,  that  there  was  no  matter  of  dif- 
ference between  the  parties  to  the  agreement  of  submis- 
sion, to  be  submitted  to  arbitration.  It  is  very  clear,  we 
think,  from  the  terms  of  said  submission,  that  in  its  exe- 
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cation  each  of  &e  parties  thereto  assumed  to  act  for  and 
on  hehalf  of  his  infant  child.  The  infant  daughter  of 
the  one  had  been  seduced,  under  promise  of  marriage,  by 
the  in&nt  son  of  the  other.  A  grierous  wrong  and  in- 
jury had  been  done  the  appellant  by  the  appellee's  son, 
who  had  absconded.  For  this  grievous  wrong  and  in- 
jury, the  appellant's  only  legal  redress  was  a  compensa- 
tion in  damages.  She  was  an  infant  and  could  not  legally 
act  for  herself,  and  her  father,  her  natural  guardian,  as- 
sumed to  act  in  her  behalf.  Her  seducer  had  left  the 
country,  and  he  was  an  infant  and  could  not  lawfully  act 
for  himself,  and,  in  his  absence,  the  appellee,  his  &ther 
and  natural  guardian,  assumed  to  act  in  his  behalf.  These 
two  fathers  would  have  been  more  or  less  than  human, 
if  they  had  not,  as  they  did,  each  for  his  own  child,  made 
this  matter  of  difference  their  own  matter  of  difference. 
These  two  men,  of  ^nature  years  and  sound  minds,  mutu- 
ally agreed  and  bound  themselves  in  writing,  each  for  his 
own  child,  as  each  had  the  right  to  do,  to  submit  said 
matter  of  difference,  for  final  seitlement,  to  arbitrators 
mutually  chosen  and  agreed  upon,  and  to  abide  their  de- 
cision in  the  matter ;  and,  upon  the  refusal  of  either  party 
to  comply  with  and  abide  such  decision  as  such  arbitra- 
tors might  make,  they  mutually  bound  themselves  in  the 
payment  of  five  thousand  dollars.  Why  were  not  the  mu- 
tual agreement  and  bond  of  these  parties  valid,  legal  and 
binding?  Certainly  not  for  the  want  of  consideration, 
as  "  The  prevention  of  litigation  is  a  valid  and  sufficient 
consideration,  for  the  law  favors  the  settlement  of  disputes. 
Thus,  a  mutual  submission  of  demands  and  claims  to 
arbitration  is  binding  so  far  as  this,  that  the  mutual  prom- 
ises are  a  consideration  each  for  the  other.''  1  Parsons 
Con.,  6th  ed.,  p.  438,  and  authorities  cited. 

"A  man  may  submit  to  a  reference  for  another,  and 
will,  in  most  cases,  be  answerable  for  the  obedience  of 
that  other  to  the  award."  Caldwell  Arbitration,  23, 
and  authorities  cited     A  parent  or  a  guardian  may  sub- 
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mit  to  arbitration  for  an  infant.  Caldwell  Arbitration,  24, 
and  notes ;  Morse  Arbitration  &  Award,  25.  ^^ A  guar- 
dian or  parent  may  enter  into  a  submission  which  will 
bind  him  personally,  that  his  ward  or  infant  child  shall 
perform  the  award."  Morse  Arbitration  &  Awards  25 ; 
and  Russell  Awards,  18. 

In  the  case  now  before  us,  we  can  see  no  reason,  on 
the  face  of  the  complaint,  why  it  does  not  state  a  good 
cause  of  action.  The  appellee  knew,  when  the  agree- 
ment and  bond  were  executed,  that  the  appellant  was  an 
infant,  and,  therefore,  he  required  a  like  agreement  and 
bond  from  her  father,  in  her  behalf.  It  seems  to  us,  that 
he  ought  not  to  be  permitted  to  escape  the  fulfilment  of 
his  bond,  upon  the  plea  that  the  appellant  was  an  infant, 
and  was,  therefore,  not  bound  by  the  award.  It  was  for 
this  very  reason,  we  may  reasonably  suppose,  that  the 
appellee  required  a  bond  from  the  appellant's  father. 
And  besides,  the  institution  and  prosecution  of  this  suit 
by  the  appellant,  with  her  father  as  her  next  friend, 
would  seem  to  indicate  that  both  of  them  accepted  the 
award  and  were  willing  to  abide  by  its  terms. 

In  our  opinion,  the  court  below  erred,  in  sustaining  the 
appellee's  demurrer  to  the  appellant's  complaint 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  remanded,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 


180 

jg  ^  Thb  Boabd  of  Comm'bs  of  Mabion  Co.  v.  Rbissnbb. 

« 

•m_SU  QoVTSTTYr-IAability  fijT  Fudfcr  Cbunty  JotL — Sheriff, — Cbunty  CbmmuiuNierv. 

— A  conntj  is  liable  to  its  sheriff  for  the  valae  of  f ael  famished  bj  him, 
and  necessary  for  the  county  jail ;  and  the  county  board  is  authoriied  to 
aUow  him  therefor,  nnder  section  13,  1  B.  8. 1876,  p.  852,  of  the  act  pro- 
viding for  the  organisation  of  ooanty  boaida. 
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Same. — Fea  <jmd  Sakari^t, — Bearding  iVtwiier. — Fuel  ao  f unuahed  ia  not 
part  of  the  boarding  of  priaonen,  and  ia  not  oompenaated  bj  the  al- 
lowance per  diem  for  aach  boarding,  nor  by  the  aheriffe  feea  prescribed 
bj  law. 

Same. — StatitU  Oonttrued, — The  oonntj  board  ia  not  prohibited  bj  section 
15  of  the  fee  and  salary  act  of  March  12th,  1876, 1  R.  a  1876,  p.  467, 
from  making  Che  sheriff  an  allowance  for  fael  so  famished. 

Sams.— ^ffotocM<«.~OMifity  QjSeert.— The  word  ''allowance,"  aa  used  in 
snch  section,  does  not  include  a  l^gal  demand  owing  from  a  county  to  any  of 
its  officers,  but  only  snch  an  allowance  aa  would  otherwise  rest  in  the  dis- 
cretion of  the  county  board,  not  depending  upon  legal  right 

From  the  Marion  Superior  Court 

L.  Barbour  and  J.  H.  Laird^  for  appellant. 

N.  B.  Taylor  J  F.  Rand  and  E.  Taylor^  for  appellee. 

WoRDSNy  J. — ^Action  by  the  appellee,  against  the  appel- 
lant, to  recover  the  value  of  certain  candles,  brooms,  mops 
and  coal,  purchased  by  the  plaintiff  as  sheriff  of  the 
county,  for  the  use  of  the  jail  thereof,  neeessary  therefor 
and  used  therein,  during  the  year  1875,  amounting  to 
one  hundred  and  sixty-five  dollars  and  fifty  cents. 

Trial  by  the  court ;  special  finding,  and  judgment  for 
plaintiff  at  special  term ;  affirmed  at  general  term. 

The  question  arising  in  the  case,  as  stated  in  the  opin- 
ion of  the  court  below  at  general  term,  is,  whether  a 
county  sheriff  is  entitled  to  recover  from  the  county  for 
mops,  brooms,  coal  and  candles,  which  were  necessary  for 
use  in  the  county  jail,  purchased  by  him  for  such  use, 
and  used  in  cleaning,  heating  and  lighting  the  jail  of  the 
county. 

The  appellant,  we  infer,  does  not  contest  the  matter  of 
the  brooms,  mops  and  candles,  as,  in  the  brief  of  counsel 
for  the  board,  the  question  is  stated  to  be,  ^'  whether  the 
board  of  commissioners  shall  pay  for  the  fuel  for  the 
county  jail,  in  addition  to  paying  the  fees  allowed  by  the 
statute  to  the  sheriff,  to  be  paid  out  of  the  county 
treasury." 

The  1st  section  of  the  act  of  May  27th,  1852,  concern- 
ing county  prisons,  1  B.  S.  1876,  p.  601,  provides,  that 
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"  there  shall  be  established  and  kept  in  every  county,  by 
authority  of  the  board  of  county  commissioners,  and  at 
the  expense  of  the  county,  a  prison  for  the  safe-keeping 
of  prisoners  lawfully  committed." 

This  section  establishes,  that  the  prison  is  not  only  to 
be  established,  but  it  is  to  be  kept^  at  the  expense  of  the 
county. 

By  the  8d  section  of  the  same  act,  the  sheriff  is 
made  the  keeper  of  the  jail,  and  responsible  for  the 
manner  in  which  it  is  kept.  He  is  also  to  provide  proper 
meat,  drink  and  fuel  for  the  prisoners,  if  they  have  no 
other  convenient  way  of  supplying  themselves. 

Thus  it  is  seen,  that  the  Legislature  intended,  by  the  pro- 
vision for  keeping  the  jail  at  the  expense  of  the  county, 
to  include  the  fumiahing  of  proper  meat,  drink  and  fuel 
for  the  prisoners 

The  appellant  has  cited  a  contemporaneous  statute,  now 
repealed,  fixing  the  fees  of  the  sheriff  for  arresting,  com- 
mitting and  discharging  prisoners,  and  fixing  the  com- 
pensation for  boarding  them.  And  it  is  argued  that  the 
fees  and  compensation  thus  fixed  were  intended  to  be  a 
full  compensation  for  meat,  drink  and  ftiel.  We  are  not 
of  that  opinion.  The  word  "boarding'*  does  not,  in  its 
ordinary  sense,  or  as  used  in  the  statute,  include  the 
furnishing  of  fuell 

"We  are  not  aware  of  any  express  provision  of  the 
statute  as  to  the  manner  of  paying  the  sheriff'  for  tael 
thus  furnished  by  him ;  but  as  he  is  to  furnish  it  at  the 
expense  of  the  county,  it  follows  that  the  county  is  re- 
sponsible to  him  for  it.  The  commissioners  might  have 
allowed  it  under  section  13, 1  R.  S.  1876,  p.  852,  which 
authorizes  them  to  allow  all  accounts  chargeable  against 
the  county.  See  the  case  of  TTie  Board  of  Commissioners 
of  Jackson  County  v.  Kingy  7  Ind.  721,  which  is  some- 
what analogous. 

But  it  is  claimed  by  the  appellant,  that,  if  the  act  of 
1852  entitled  the  sheriff  to  pay  for  fuel  furnished  for  the 
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jail,  it  W1R8  in'  that  respect  impliedly  repealed  by  the  act 
of  1875,  fixing  the  fees  of  ofiicers,  etc.  1  B.  S.  1876,  p. 
476.  The  latter  act  makes  no  provision  for  paying  the 
sheriff 'for  fhel  furnished  by  him  for  the  jail,  but  it  fixes 
his  per  diem  compensation  for  boarding  prisoners. 

The  commencement  of  section  16,  that  in  relation  to  sher- 
i&y  provides,  that  ^^  The  sheriffs  of  the  several  counties 
of  the  State  shall  tax  and  charge  the  following  fees  and 
none  other,  to  wit : "  etc..  But  the  claim  of  a  sheriff  for 
fuel  furnished  for  the  jail  is  not  a  fee,  and  not  embraced 
in  the  above  provision. 

The  15th  section  of  the  act  provides,  that  *^  The  board 
of  county  commissioners  shall  make  no  allowance,  not 
specially  required  by  this  act,  to  any  county  auditor,  clerk, 
sheriff  or  treasurer,  either  directly  or  indirectly,  nor  to 
any  clerk,  deputy,  bailiff  or  employee  of  such  officer,  nor 
shall  they  employ  or  authorize  the  employment  of  any 
deputy,  bailiff  or  clerk  for  such  officer,"  etc. 

This  statute  in  no  manner  releases  the  county  from  its 
obligation  to  keep  the  jail  at  its  own  expense,  nor  the 
sheriff  from  his  obligation  to  furnish  the  proper  fuel 
therefor  at  the  expense  of  the  county. 

And  we  think  the  word  ^^  allowance,"  as  used  in  the 
statute,  was  not  intended  to  embrace  a  legal  demand 
which  any  of  the  officers  named  might  have  against  the 
county,  but  only  such  matters  as  would  otherwise,  under 
other  laws,  have  rested  in  the  discretion  of  the  board; 
and  that  the  law  was  not  intended  to  prevent  the  board 
from  paying  any  legal  claim  against  the  county,  but 
to  prevent  that  body  from  making  allowances  in  matters 
which  would  otherwise  have  been  discretionary  with  the 
board,  and  not  dependiDg  upon  legal  right.  See  ITie 
Board  of  Commissioners  of  Carroll  County  v.  Richardson^ 
54  Ind.  15S. 

The  statute  was  clearly  not  intended,  so  far  as  the  offi- 
cers  named  are  concerned,  to  take  away  the  right  of  the 
board  to  allow  all  accounts  chargeable  against  the  county, 
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as  provided  for  in  the  act  providing  for  the  organization 
of  county  boards. 
The  judgment  below  is  affirmed,  with  costs. 


Covert  st  al.  v.  Shire  et  al. 

Appeal  BasD.^ExeeuHm  (/  hy  JbrC  q^  AppeUanU,~-FUoMigr^tuiiM  of 
Peoboe, — ^The  fact,  that,  in  taking  an  appeal  to  the  circnit  court,  from 
a  joint  judgment  rendered  against  aeveral  defendants  hj  a  justice  .of 
the  peace,  part  only  of  the  judgment  defendants  execute  the  appeal  bond, 
does  not  invalidate  it,  and  is  not  ground  of  demurrer  to  the  complaint 
in  an  action  thereon 

Same. — D^enee. — BevooaHon. — Nolioe  ^,  by  Surety  to  BrinetpaL — An  answer 
in  such  action,  by  the  surety  on  such  bond,  that,  after  he  had  signed 
such  bond,  but  before  its  delivery  to  and  approval  by  the  justice,  he  had 
notified  the  principal  therein,  that  he  revoked  the  same,  is  insufficient 
on  demurrer. 

Same. — Nciiio$  of,  to  Juttioe, — ^An  answer  in  such  action,  by  the  surety  on 
such  bond,  that,  prior  to  its  delivery  to  and  approval  by  the  justice, 
though  after  he  had  signed  the  same,  he  had  notified  the  justice  not  to 
receive  such  bond,  as  he  had  revoked  his  signature,  is  sufficient  on  de- 
murrer. 

From  the  Decatur  Circuit  Court. 

J.  D.  Miller^  M.  D.  TackeUj  J.  S.  Scobey  and  0.  B. 
Scobet/j  for  appellants. 

C.  Ewing  and  J.  K.  Ewing^  for  appellees. 

NiBLAOK,  J. — This  is  an  action  on  an  appeal  bond,  by 
Isaac  N.  Shirk  and  John  Emmert,  against  Il'icholas  How- 
ard, John  S.  Howard,  John  A.  Maddux,  Cornelius  A. 
Covert  and  Alexander  Hindman. 

The  complaint  alleges,  that  the  said  Shirk  and  Em- 
mert  recovered  a  judgment  against  the  said  Nicholas 
and  John  8.  Howard,  before  a  justice  of  the  peace; 
that  the  Howards  appealed  to  the  court  below,  and, 
together  with    the   said   John    A.   Maddux,  Cornelius 
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A.  Covert  and  Alexander  Hindman,  as  their  sureties, 
executed  an  appeal  bond,  with  the  approval  of  said 
justice,  conditioned  in  the  usual  form  for  the  prosecution 
of  their  appeal  and  for  the  payment  of  any  judgment 
that  might  be  rendered  against  them,  a  copy  of  which 
said  bond  was  filed  with  the  complaint ;  that,  on  the  trial 
in  the  court  below,  the  said  Shirk  and  Emmert  again  re- 
covered a  judgment  against  the  said  Howards,  which 
judgment  had  not  been  paid,  and  wLich  could  not  be  col- 
lected on  execution. 

John  8.  Howard  was  not  served  with  process,  and  it 
appearing  by  the  copy  filed  that  he,  the  said  John  S. 
Howard,  had  not  signed  the  appeal  bond,  the  other  de- 
fendants, on  that  account,  demurred  to  the  complaint  for 
want  of  sufficient  facts  to  sustain  the  action.  The  de- 
murrer was  overruled,  and  we  think  correctly.  Bennett 
V.  Prestony  17  Ind.  291 ;  Berkshire  v.  ShultZy  25  Ind.  528 ; 
Hill  V.  Marshy  46  Ind.  218 ;  Betson  v.  The  States  ex  rely  etCy 
47  Ind.  54. 

The  defendant  Covert  answered  in  three  paragraphs : 

1.  That  he  signed  said  bond  at  the  request  of  his  co- 
defendant  Nicholas  Howard ;  that,  after  signing  said  bond 
and  before  the  same  had  been  delivered  to  the  proper  jus- 
tice, he,  the  said  Covert,  went  to  said  justice  and  told  him, 
said  justice,  not  to  receive  said  bond,  thereby  revoking 
the  execution  of  the  same ;  that  afterward,  without  the 
knowledge  or  consent  of  him,  said  Covert,  said  justice 
did  receive  and  file  the  same. 

2.  The  second  paragraph  repeats,  in  substance,  the  al- 
legations of  the  first  paragraph,  and  then  adds,  that  after- 
ward Nicholas  Howard  did  present  said  bond  to  the 
justice,  with  the  names  of  the  said  Nicholas  Howard, 
John  A.  Maddux  and  the  said  Covert  signed  to  the  same, 
and  the  said  justice  refused  to  receive  said  bond ;  that 
thereupon  said  Howard  took  said  bond,  and  without  the 
presence  of  the  said  Covert,  and  without  his  knowledge 
or  consent,  procured  the  signature  of  one  Alexander 
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Hindman  to  said  bond,  and  presented  said  bond  to  said 
justice  for  his  approval,  with  the  name  of  him,  said  Co* 
vert,  still  on  the  same ;  that  thereupon  said  justice, 
without  the  knowledge  or  consent  of  him,  said  Covert, 
did  take  and  approve  said  bond. 

8.  The  third  paragraph  also  admits  the  signing  of  the 
bond,  but  said  that  he,  said  Covert,  signed  the  same  at 
the  instance  and  request  of  his  co-defendant  Nicholas 
Howard ;  that,  after  the  signing  of  said  bond,  and  before 
the  same  had  been  delivered  to  said  justice,  he,  said 
Covert,  went  to  said  justice,  and  told  him  not  to  receive 
said  bond  with  his  name  thereon,  thereby  revoking  and 
cancelling  the  signature  of  the  same;  that  he,  said 
Covert,  also  went  to  the  said  Nicholas  Howard  before  he, 
said  Howard,  had  filed  said  bond  with  said  justice,  and 
ordered  said  Howard  to  erase  his,  said  Covert's,  name  from 
said  bond,  thereby  still  further  revoking  and  cancelling 
his,  said  Covert's,  signature  to  said  bond;  that  after- 
ward  said  Howard  presented  said  bond  to  said  justice, 
who,  without  the  knowledge  or  consent  of  him,  said 
Covert,  received. and  approved  the  same,  with  his,  said 
Coverf  s,  name  still  on  the  same.  Wherefore  the  said 
Covert  said  he  did  not  execute  said  bond.  This  answer 
was  verified  by  the  oath  of  said  Covert.   . 

The  plaintiffs^  demurred  to  each  paragraph  of  this  an- 
swer, and  the  demurrer  was  sustained  to  all  of  them,  to 
which  Covert  excepted. 

Maddux  and  Hindman  also  filed  separate  answers,  to 
which  demurrers  were  also  sustained,  and,  all  the  defend- 
ants failing  and  refusing  to  answer  further,  the  cause  was 
submitted  to  the  court,  without  a  jury,  for  the  assessment 
of  the  damages,  and  there  was  a  finding  and  judgment 
for  the.  plaintifis. 

Following  what  we  regard  as  the  fair  inference  from 
cases  already  decided  by  this  court,  we  are  led  to  the  con- 
clusion that  the  notice  given  by  Covert  to  Nicholas  How* 
ard,  to  erase  his  name  from  the  bond,  was  not  sufficient 
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to  discharge  Covert  from  his  liability  npon  the  bond,  mi- 
lesB  knowledge  of  this  notice  was  in  some  manner  con- 
veyed to  the  obligees,  or  to  some  one  representing  them 
or  acting  in  their  behalf.  Deardotff  v.  Foresman^  24  Ind. 
,481 ;  The  State^  ex  rel.j  ete.^  v.  Pepper j  81  Ind.  76 ;  State  v. 
Peek^  68  Maine,  284. 

But  it  is  averred  by  Covert,  in  his  answer,  that  he  also 
notified  the  justice,  before  it  was  presented  to  him,  not  to 
accept  andr  approve  the  bond.  We  must  therefore  con- 
sider what  was  the  legal  ^ect,  if  any,  of  this  notice  to 
the  jostice. 

The  statate  regulating  appeals  from  justices  of  the 
peace  provides,  that  ^  The  appellant  shall,  except  in  cases 
where  the  same  is  dispensed  with  by  law,  file  with  the 
justice  a  bond  with  security,  to  be  approved  by  the  justice, 
payable  to  the  appellee,  in  a  sum  sufficient  to  secure  the 
claim  of  the  appellee,  and  interest  and  costs,  conditioned 
tiiat  he  will  prosecute  his  appeal  to  effect,  and  pay  the 
judgment  that  may  be  rendered  against  him  in  the 

*    *    *    circuit  court."    2  R.  8. 1876,  p.  622,  sec.  65. 

From  this  it  will  be  seen,  that  no  duty  is  devolved  on 
the  appellee,  in  regard  to  the  taking  or  approving  an  ap- 
peal bond  in  a  justice's  court.  It  is  a  matter  about  which 
he  need  not  be  consulted,  and  about  which  he  can  not 
intermeddle,  except  with  the  consent  of  the  justice.  The 
duty,  as  well  as  the  responsibility,  of  taking  and  approv- 
ing such  a  bond  belongs  to  the  justice  alone.  In  the 
performance  of  that  duty,  we  think  he  stands  in  the 
place  of  the  appellee,  and  is  responsible  to  him,  on  his 
official  bond,  for  its  faithful  performance. 

It  seems  to  us,  therefore,  that  notice  to  the  justice,  of 
any  matter  affecting  the  validity  of  an  appeal  bond  which 
he  is  called  upon  to  approve,  is  as  effectual  as  if  given  to 
the  obligee  in  a  case  where  it  devolves  upon  him  to  ac* 
cept  or  approve  the  bond. 

The  execution  of  the  bond  in  suit  was  not  complete 
until  it  was  delivered  to  the  justice.    The  answer  shows, 
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that  before  it  came  into  the  hands  of,  or  had  been  filed 
with,  the  justice,  hq  had  received  a  notice  from  Covert, 
amounting,  as  we  construe  it,  to  a  revocation  of  the  au- 
thority for  its  delivery.  Under  these  circumstances,  we 
feel  constrained  to  hold,  that  the  subsequent  acceptance 
and  approval  of  the  bond  by  the  justice  were  unauthor- 
ized and  wrongful,  and  not  binding  on  Covert,  and,  as  a 
consequence,  that  the  bond,  as  to  Covert,  was  not  prop- 
erly delivered  to  the  justice.     Oneale  v.  Long^  4  Cranch,  60, 

Errors  are  also  assigned  on  the  rulings  of  the  court  be- 
low, in  sustaining  demurrers  to  the  separate  answers  of 
Maddux  and  Hindman,  but  as  their  defences  were  some- 
what subordinate  and  incidental  to  the  defence  urged  by 
Covert,  we  will  not  consider  the  sufiiciency  of  those  an« 
swers  at  the  present  hearing. 

It  is  sufficient  for  us  now  to  say,  that  we  think  the 
court  erred  in  sustaining  the  demurrer  to  the  answer  of 
Covert,  and  for  that  error  the  judgment  will  have  to  be 
reversed. 

The  judgment  is  reversed,  at  the  costs  of  the  appelleesy 
and  the  cause  remanded  for  further  proceedings. 


The  Citt  of  Goshbk  v.  Crart. 

City. — Penal  Ordinanoe, — Injuring  Prcfperty. — Action  Againtt  Owner  tf 
AnimaL — ^A  penal  ordinance  of  a  city,  providing  a  pnnishment  for  wan- 
tonly injuring,  or  causing  to  be  injured, "  any  private  or  public  property, 
or  shade  or  ornamental  trees,"  etc,  does  not  authorize  the  city  to  main- 
tain an  action  against  the  owner  of  a  domestic  animal  which  has  volniH 
tarily  injured  any  such  tree. 

Same. — Fwoer  of  City. — Action. — An  ordinance  of  a  city,  giving  to  herself 
an  action  for  an  injury  to  private  property,  is  invalid. 

Same. — Praciiod,-^AmendmeiU, — ^Where,  in  an  action  by  a  city  for  a  viola^ 
tion  of  an  ordinance,  neither  the  original  nor  the  amended  complaint  con- 
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tains  a  cauee  of  action  against  the  defendant,  it  is  not  enor  to  xefose 
leave  Co  file  snch  amended  complaint. 
Same. — Motion  to  Ditmm, — Demurrer. — On  appeal  to  the  circait  oonrt, 
from  the  mayor  of  a  city,  in  a  prosecution  hj  the  latter  for  a  violation  of 
an  ordinance,  a  motion  by  the  defendant  to  dismiss  the  prosecntion,  for 
want  of  a  sufficient  caase  of  action,  is  proper,  and  is  equivalent  to  a  de* 
mnrrer  for  insnfficieiiej  of  facts. 

From  the  Elkhart  Circuit  Court. 

B  M.  Johnson  and  J.  D.  Osbom^  for  appellant. 
J.  H.  Baker  and  J.  A.  S.  Mitchell^  for  appellee. 

BiDDLE,  C.  J. — It  appears,  that  •*  The  City  of  Goshen  " 
heretofore  passed  an  ordinance,  sections  28  and  65  of 
which  were  as  follows : 

^  Sfic.  28.  It  shall  be  unlawful  for  any  person  wantonly 
to  injure,  or  cause  to  be  injured,  any  private  or  public 
property,  or  shade  or  ornamental  trees,  or  the  box  or  pro- 
tection around  the  same,  planted  in  any  street  or  public 
ground  of  said  city. 

"  Sec.  55.  Any  person  who  shall  violate  any  of  the  pro- 
visions of  this  ordinance,  or  any  section  thereof,  or  who 
shall  fail  or  refuse  to  comply  with  any  or  either  of  the  re- 
quirements thereof,  shall,  on  conviction  thereof  before 
the  mayor,  or  justice  acting  as  mayor,  be  fined  in  any  sum 
not  greater  than  one  hundred  dollars,  to  which  may  be 
added  imprisonment  in  the  county  jail  not  exceeding 
thirty  days;  and  stand  committed  until  such  fine  and 
costs  are  paid  or  replevied." 

The  appellant  filed  her  complaint  before  the  mayor, 
under  these  sections  of  her  ordinance,  charing  appellee 
as  follows : 

«  That,  on  the  20th  day  of  September,  A.  D.  1875,  he 
violated  said  sections  of  said  ordinance,  in  this,  to  wit : 
That,  on  said  day  first  named  above,  within  the  corporate 
limits  of  said  city,  in  said  county  and  State,  said  defend- 
ant did  unlawfully  and  wantonly  injure,  and  cause  to  be 
injured,  three  maple  trees,  the  sam^  being  then  and  there 
shade  and  ornamental  trees  belonging  to  John  R.  Cob- 
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lentz,  and  by  him  planted  in  front  of  his  dweUing-honee 
on  Third  street  in  said  city,  by  then  and  there  permitting 
his  cow,  a  beast  of  the  cattle  kind,  to  break  down  and 
destroy  said  shade  and  ornamental  trees,  he,  the  said  de- 
fendant, knowing  said  cow  to  be,  and  she  then  and  there 
being,  unruly  and  breachy,  and  accustomed  to  injure  and 
destroy  and  break  down  ornamental  and  shade  trees  of 
the  kind  described  herein,  and  with  said  knowledge  al- 
lowing said  beast  to  run  at  large  in  said  city,  contrary  to 
the  peace  and  dignity  of  said  city,  and  in  violation  of  the 
ordinances  thereof. 

"Wherefore  the  plaintiff  prays  judgment  against  said 
defendant  in  the  sum  of  one  hundred  dollars'  fine,  together 
with  costs ;  and  that  the  defendant  be  committed,  and 
stand  committed,  until  said  fine  and  costs  be  paid  or  re- 
plevied, and  for  all  other  proper  relief." 

This  complaint  was  sworn  to ;  a  warrant  was  issued  on 
its  authority ;  the  appellee  was  arrested,  tried,  convicted 
and  fined  before  the  mayor  of  the  city.  The  appellee  ap- 
pealed to  the  circuit  court,  wherein  he  moved  to  dismiss 
the  prosecution  for  want  of  a  sufiicient  cause  of  action. 
During  the  pendency  of*  this  motion,  the  appellant  asked 
leave  to  file  an  amended  complaint,  which  leave  was  de- 
nied, and  exception  reserved.  The  court  then  sustained 
the  appellee's  motion,  and  dismissed  the  case.  To  this 
ruling  exceptions  were  also  reserved. 

We  do  not  discover  any  error  in  these  rulings.  Neither 
the  original  complaint  nor  the  amended  complaint,  which 
the  appellant  asked  leave  to  file,  constituted  any  ground 
for  a  cause  of  action  in  favor  of  the  city  of  Goshen.  A 
man  can  not  be  held  liable  criminally,  for  a  trespass 
committed  by  his  cow  voluntarily.  The  cow,  not  being 
a  moral  agent,  was  incapable  of  acting  upon  the  motive 
necessary  to  constitute  the  offence  under  the  ordinance. 
Even  if  the  cow  had  been  a  human  being,  to  make  the 
defendant  guilty  of  the  act  charged,  he  not  havmg  him- 
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self  committed  it,  he  must  have  acted  with  the  oow  in  a 
common  purpose  to  do  the  act,  or  have  directed,  coun- 
selled, or  agreed  to  the  doing  of  the  act  before  it  was  done. 

But  the  appellant  says,  that  '^  the  ^ase  at  bar  is  a  civil 
suit,"  and,  being  a  civil  suit,  the  only  way  to  test  the  suf- 
ficiency of  the  complaint  was  by  a  demurrer.  In  cases 
appealed  from  a  mayor  or  justice's  court,  a  motion  to 
dismiss  the  case  for  the  want  of  a  sufficient  cause  of  ac- 
tion has  the  same  effect  as  a  demurrer.  This  practice  has 
been  settled  repeatedly.  Besides,  if  we  were  to  hold  the 
prosecution  to  be  a  civil  action,  the  ordinance  would  not, 
nor  do  we  know  any  law  that  would,  authorize  the 
city  of  Goshen,  to  nuiintain  a  civil  action  for  an  ii^ury 
to  the  private  property  of  one  of  her  citizens. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


Bbscheb,  G-uardian,  V,  Paulus. 

9E1T0TS  OF  lininATKisB.^Bighi  of  AeHon  Bmlptmed  hy  Fniu±^j 
NaU. — AmignmitnL — AlUration. — Brimnpal  amd  Surefy. — Pa^fmrnU. — JPtead* 
ing. — The  payee  of  a  promusory  note,  executed  by  a  principal  and 
surety,  altered  the  same,  with  the  conaeDt  of  the  principal  only,  by  ex- 
tending the  time  of  payment,  and  then  transferred  the  aame,  by  delivery 
merely,  to  a  creditor  whom  he  owed,  in  payment  of  the  debt.  Upon  the 
maturity  c^  the  note  «a  altered,  the  creditor  bronght  snit  thereon  against 
the  makers,  whereupon  the  surety,  by  reason  of  such  alteration,  defeated 
a  recovery ;  and  the  principal  proving  insolvent,  the  creditor,  within  six 
years  from  such  action,  but  more  than  six  years  from  the  transfer  of 
such  note,  instituted  suit  against  the  payee,  his  debtor,  ytho  pleaded  the 
six  years'  statute  of  limitations. 

Held,  on  demurrer  to  a  reply  allying  that  the  plaintifi  had  no  notice  of 
such  fraud  until  such  action  on  the  note,  that  the  action  is  not  barred, 
the  plaintiff's  right  of  action  being  postponed,  by  such  fraud,  until  the 
discovery  thereof. 
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Prom  the  Wayne  Circuit  Court. 

H.  C.  Fox  and  W.  A.  PtdUy  for  appellant 

Perkins,  J. — Suit  commenced  on  the  27th  day  of  June, 
1878.    The  cause  of  action  arose  as  follows : 

On  the  14th  day  of  June,  1867,  the  defendant  gave  to 
the  plaintiff,  in  payment  of  a  debt,  a  note  on  third  persons, 
without  indorsing  it,  purporting  to  be  due  on  the  25th 
day  of  April,  1868.  Said  note  was  signed  by  three  per- 
sons, two  of  whom  were  sureties.  The  defendant,  with 
the  principal  in  the  note,  before  it  was  transferred  to  the 
plaintiff,  had  altered  the  same  so  as  to  make  it  fall  due  on 
said  25th  day  of  April,  1868,  instead  of  the  1st  of  Jan- 
uary, 1868.  It  not  being  paid  on  the  25th  of  April,  the 
time  it  purported  upon  its  face  to  become  payable,  the 
plaintiff  sued  all  the  parties,  and  the  sureties,  setting  np 
the  alteration,  defeated  the  suit  as  to  them,  and  the  prin- 
cipal was  insolvent. 

At  what  date  the  trial  in  said  suit  was  had  is  not  stated. 
This  suit  was  instituted  to  recover  the  plaintiff's  claim,  as 
we  have  said,  on  the  27th  day  of  June,  1878.  The  com- 
plaint recites  the  facts  of  the  case,  which  showed  a  good 
cause  of  action  on  the  original  debt,  or  for  fraud.  The  de- 
fendant answered  the  statute  of  limitations  of  six  years. 

The  plaintiff*  replied,  that  he  had  no  notice  of  the  alter- 
ation of  the  note,  until  after  the  25th  day  of  April,  1868, 
and  that  this  suit  was  brought  within  six  years  from  that 
date. 

A  demurrer  to  this  reply  was  sustained,  and,  the  plain- 
tiff declining  to  amend,  final  judgment  was  rendered 
against  him. 

The  question  is  reduced  to  one  of  computation  of 
time.  Was  it  more  or  less  than  six  years  from  the 
25th  of  April,  1868,  to  the  27th  of  June,  1878?  The 
time  intervening  between  the  25th  of  April,  1868,  and 
the  27th  of  June,  1873,  was  five  years,  two  months  and 
two  days.    The  cause  of  action  in  this  case,  whether  it  be 
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the  original  debt  or  the  fraad,  did  not  arise  till  the  plain- 
tiff discovered  the  frand  practised  upon  him,  in  giving 
him,  in  payment  of  a  debt,  the  altered  note  in  question. 
The  original  debt,  by  the  taking  of  the  note,  was  post- 
poned as  to  the  time  of  its  becoming  due,  and  became 
due  when  it  was  discovered  by  the  plaintiff  that  the  pre- 
tended payment  was  fraudulently  made  in  an  article  that 
was  worthless. 

This  discovery  was  made  April  26th,  1868.  This  was 
also  the  time  of  the . discovery  of  the  fraud.  This  fact, 
the  demurrer  to  the  reply  admits.  The  plaintiff  had  a 
right  to  look  upon  the  face  of  the  note  as  expressing  the 
contract  between  the  parties  to  it,  having  no  information 
to  the  contrary. 

Appellee  has  not  furnished  us  with  a  brief,  so  that  we 
are  without  information  in  regard  to  the  reasons  for  the 
decision  of  the  court  below. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  etc. 


BODBN  BT  AL.  V.  DXLh  BT  AL. 

Bond. — If^unctUm, — D^eeL—A  bond  ezecnted  by  the  plaintiA,  in  an  action 
againat  aeyeral  defendants,  to  obtain  a  tenip(Mrary  injanctiony  enures  to 
the  benefit  of  all  the  defendants,  thoogh,  in  its  terms,  it  is  ezecnted  to 
bnt  one  of  them. 

8ahb. — Action  On. — Suggettxng  D^ttL — FUaSxitg, — ^In  an  action  upon  such 
defective  bond,  by  snch'defendants,  the  complaint  need  not  suggest  snch 
defect,  where  the  bond,  upon  its  face,  itself  suggests  the  same. 

8ax& — Ckmdal^Um, — A  bond  executed  in  a  proceeding  to  obtain  an  injunc- 
tion, proyiding ''  for  the  payment  of  aU  damages  and  costs"  sustained 
by  Uie  obligee  by  reason  of  snch  injunction, ''  should  the  same  be  wrong- 
ful," has  but  one  condition,  which  is,  that  the  injunction  should  be 
wxongfuL 

Vol.  LVni.— 18 
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Samb.—- Avodb. — ZVoeCMe.— •2>0inMfTer. — MoHon  to  Stribe  Out.— -In  an  actioa 
upon  sach  bond,  but  one  breach  is  assignable,  which  is,  that  the  injano- 
tion  was  wrongful ;  but,  if  additional  breaches  be  assigned,  the  remedj 
is,  not  by  demurrer  to  such  breaches,  but  by  a  motion  to  strike  them  out. 

Same. — Evidence, —  Ncn  EU  Fadwn, — Under  the  issue  formed  in  such  ac- 
tion by  the  general  denial,  the  bond  in  suit  may  be  given  in  evidence 
without  proof  of  its  execution. 

Same. — A  finding  for  the  plaintiff  in  such  action  can  not  be  rendered, 
unless  the  bond  is  given  in  evidence. 

From  the  Hamilton  Circnit  Court. 

A.  F.  Shirts  and  G.  ShirtSj  tor  appellants. 

WoRDBN,  J. — This  was  an  action  by  Henry  Dill  and 
Edward  Dill,  against  Charles  Boden,  David  Ogle  and 
William  Crnll,  on  the  following  undertaking,  viz. : 
'<  David  Ogle  and  Charles  Boden  v.  Henry  Dill  bt  al. 

"  In  the  Hamilton  Circuit  Court,  November  term,  1875. 

"  We,  the  undersigned,  hereby  acknowledge  ourselves 
bound  unto  the  defendant  Henry  Dill,  for  the  payment 
to  him  of  all  damages  and  costs  which  said  defendant 
may  sustain  by  reason  of  the  restraining  order  or  injunc- 
tion herein,  should  the  same  be  wrongful. 

(Signed,)  "David  Ogle. 

"  Charles  Boden. 
"  William  Crull." 

The  injunction  was  granted  in  an  action  in  the  Hamil- 
ton Circuit  Court,  wherein  Ogle  and  Boden  were  plain- 
tiffs, and  the  said  Henry  Dill  and  Edward  Dill  were  de- 
fendants; and  the  injunction,  until  it  was  dissolved,  en- 
joined the  defendants  in  that  action,  who,  it  is  alleged  in 
the  complaint  herein,  were  the  owners  of  the  property, 
from  erecting  a  certain  mill-dam.  It  is  alleged  in  the 
complaint,  that  the  undertaking  was  executed  by  Crull, 
as  the  surety  of  Ogle  and  Boden,  and  was  executed  for 
the  benefit  of  both  the  Dills,  defendants  in  the  action  in 
which  the  injunction  issued. 

The  defendant  Crull  separately  demurred  to  the  com- 
plaint, for  want  of  sulKcicnt  facts,  and  all  the  defend- 
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ants  filed  a  like  demurrer,  jointly ;  but  these  demurrers 
were  respectively  overruled,  and  the  defendants  excepted. 

The  point  made  in  these  demurrers  is,  that,  as  the  un- 
dertaking, in  terms,  bound  the  undertakers  to  Henry  Dill 
only,  he  and  Edward  Dill  could  not  maintain  a  joint  ac- 
tion upon  it. 

The  point  would,  doubtless,  be  well  taken,  if  the  under- 
taking were  to  be  regarded  as  a  mere  common-law  obli- 
gation. But  the  undertaking  is  provided  for  by  statute. 
It  is  intended  as  an  indemnity  to  all  the  defendants  in 
the  action  in  which  the  injunction  is  issued,  whose  rights 
may  be  injuriously  afiFected  thereby.  It  is  to  be  ap- 
proved by  the  court  or  judge  awarding  the  injunction.  2 
R.  8.  1876,  p.  95,  sec.  142. 

Then  we  have  the  following  statutory  provision : 

^'  No  official  bond  entered  into  by  any  officer,  nor  any 
bond,  recognizance  or  written  undertaking  taken  by  any 
officer  in  the  discharge  of  the  duties  of  his  office,  shall  be 
void  for  want  of  form  of  [or?]  substance,  or  recital,  or  con- 
dition, nor  the  principal  or  surety  be  discharged ;  but  the 
principal  and  surety  shall  be  bound  by  such  bond,  recog- 
nizance or  written  undertaking,  to  the  full  extent  contem- 
plated by  the  law  requiring  the  same,  and  the  sureties  to 
the  amount  specified  in  the  bond  or  recognizance.  In  all 
actions  on  a  defective  bond,  recognizance  or  written  un- 
dertaking, the  plaintiff  or  relator  may  suggest  the  defect 
in  his  complaint,  and  recover  to  the  same  extent  as  if 
such  bond,  recognizance  or  written  undertaking  were 
perfect  in  all  respects."    2  B.  8. 1876,  p.  811,  sec.  790. 

As  the  plaintifil|  were  both  the  owners  of  the  mill  pro- 
pelled by  the  waters  of  the  stream  which  they  were  en- 
joined from  damming,  and  both  injured  by  the  injunc- 
tion, the  above  statute  enables  them  both  to  sue  upon  the 
undertaking  as  if  it  had  been  in  terms  made  to  them  both. 
The  State,  ex  rel.  Jackson  Township^  v.  Berg,  60  Ind.  496 ; 
Railsback  v.  Greve,  ante,  p.  72. 

The  defect  in  the  undertaking  was  sufficiently  apparent 
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on  its  face  without  any  further  suggestion,  when  viewed 
in  connection  with  the  case  in  which  it  was  taken.  The 
court  did  not'  err  in  overruling  these  two  demurrers. 

The  plaintiffs,  in  their  complaint,  specified  five  particu- 
lars in  which  they  had  been  damnified  by  the  injunction, 
and  the  defendants  filed  demurrers  respectively  to  the 
third,  fourth  and  fifth  specifications.  These  demurrers 
were  overruled,  and  the  defendants  excepted. 

The  appellants  rely  here  only  upon  the  ruling  as  to  the 
fifth  specification. 

But  two  cases  occur  to  us  in  which  a  demurrer  will  lie 
to  less  than  the  entire  paragraph  of  the  pleading  to  which 
it  is  addressed.  In  actions  for  slander,  and  perhaps  for  libel, 
a  demurrer  addressed  to  any  one  entire  set  of  words  is 
proper.  Each  set  of  words  may  be  regarded,  for  this  pur- 
pose, as  a  separate  paragraph.  So  in  actions  on  bonds, 
where  several  breaches  are  assigned  in  the  condition  or 
conditions,  each  breach  assigned  may,  for  this  purpose,  be 
regarded  as  a  separate  paragraph,  and  a  demurrer  may  be 
addressed  to  each  breach.  Buskirk  Prac.  180,  and  author- 
ities there  cited. 

The  instrument  sued  on  here  is  not  like  an  ordinary 
bond  with  condition  or  conditions,  of  which  there  may  be 
several  breaches.  It  undertakes  to  pay  the  plaintiffs  all 
damages  and  costs  which  they  may  sustain  by  reason  of 
the  injunction,  should  the  same  be  wrongful.  There  is 
but  one  condition  to  the  undertaking,  which  is,  that  the 
injunction  should  be  wrongful.  This  condition  is  an  en- 
tirety, and  there  can  be  but  one  fulfilment  of  it.  The 
terms  of  the  undertaking  are  such  that  payment  is  to  be 
made  upon  the  fulfilment,  rather  than  the  breach,  of  the 
condition.  The  nature  of  the  condition  is  such  that  there 
can  be  but  one  fulfilment  of  it.  When  the  injunction 
was  dissolved,  it  was  shown,  at  least  prima  faciSj  to  have 
been  wrongful,  and  the  undertaking  became  absolute. 

When  the  undertaking  thus  became  absolute,  the  dam- 
ages which  the  plaintifi  sustained  by  reason  of  the  mjunc- 
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tion,  whatever  they  may  have  been,  were  recoverable,  not 
as  for  several  breaches  of  the  condition  of  the  undertak- 
ing, but  as  upon  the  fulfilment  of  the  condition,  or,  in 
other  words,  the  determination  of  the  contingency,  upon 
which  the  instrument  became  payable. 

If  the  instrument  were  to  be  viewed  in  a  different  light, 
and  if  the  event  of  the  injunction  proving  to  be  wrong- 
ful should  be  regarded  as  a  breach  of  the  condition,  still 
there  could  be  but  one  breach.  No  error  was  committed 
in  overruling  these  demurrers.  The  better  practice  would 
have  been  to  have  struck  them  out. 

The  defendants  pleaded,  amongst  other  things,  the  gen- 
eral denial,  and  the  caus^  was  tried  by  the  court,  result- 
ing in  a  finding  and  judgment  for  the  plaintiffs.  The 
defendants  moved  for  a  new  trial,  because,  amongst  other 
things,  the  finding  was  not  sustained  by  the  evidence,  but 
the  motion  was  overruled,  and  exception  taken.  There 
is  a  bill  of  exceptions  in  the  record  purporting  to  contain 
all  the  evidence,  and  it  is  objected  that  the  undertaking 
sued  on  was  not,  as  appears  by  the  bill  of  exceptions,  given 
in  evidence.  We  have  carefully  looked  through  the  bill 
and  do  not  find  it.  Under  the  pleading,  it  should  have 
been  given  in  evidence,  though  when  offered  its  execution 
need  not  have  been  proved.  The  failure  of  the  defend- 
ants to  put  in  issue  the  execution  of  the  instrument  by 
pleading  under  oath,  or  by  afiidavit  denying  its  execution, 
did  not  dispense  with  the  necessity  of  its  production  as 
evidence  on  the  trial  of  the  cause.  2  R.  8. 1876,  p.  75, 
sec.  80,  and  cases  cited  in  note  2^  i. 

For  the  failure  to  introduce  the  undertaking  in  evi- 
dence, the  judgment  will  have  to  be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 
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Hose  v.  Cash. 

Replevin. — Drfenee. — AdminiMraior, — Where,  in  an  action  to  replevy  per- 
sonal'property,  brought  against  the  defendant  personally,  he  claims  possea- 
sion  of  the  same  as  administrator  of  the  estate  of  a  decedent,  it  is  neces- 
sary, to  establish  such  defence,  that  he  show,  not  merely  that  he  came  into 
lawful  possession  of  the  property  as  such  administrator,  but  also  that 
it  is  the  property  of  such  estate. 

Same. — ToH. — ^Replevin  is  a  mere  possessory  action,  to  recover  the  posses- 
sion of  property  of  which  the  plaintiff  is  deprived  by  a  tort. 

Same. — Ihrtiei, — ^Any  person  having  the  unlawful  possession  of  personal 
property  belonging  to'  another  is  the  proper  party  from  whom  to  replevy 

,  the  same,  whether  he  claims  it  as  owner,  agent,  administrator,  trustee, 
custodian,  or  in  any  other  capacity. 

Same. — Adminigirator  can  not  CommU  a  Tort, — An  administrator  can  not, 
as  such,  commit  a  tort ;  and  any  tort  committed  by  him  is  committed, 
and  renders  him  liable,  individually. 

From  the  Putnam  Circuit  Court. 

J.  J.  Smiley  and  W.  G.  Neffy  for  appellant. 
D.  £1.  Williamson  and  A.  Daggyj  for  appellee. 

BiDDLE,  C.  J. — Replevin  by  appellant,  against  the  ap- 
pellee, to  recover  the  poBsession  of  a  proniissory  note. 

The  errors  assigned  do  not  present  any  question  on  the 
pleadings.    We  do  not,  therefore,  state  them. 

Trial  by  jury;  verdict  as  follows : 

"  We,  the  jury,  find  for  the  defendant." 

With  this  general  verdict,  they  answered  certain  ques- 
tions, as  follows : 

"  1.   Is  the  note  in  suit  the  property  of  the  plaintift? 

"  Answer.    Yes. 

^^  2.  Did  the  defendant  know  the  plaintiff  claimed  the 
note,  before  he  took  out  letters  of  administration  on  the 
estate  of  Francis  M.  Harris,  deceased  ? 

"  Answer.     Yes. 

^^8.  Did  the  defendant  have  the  possession  of  the  note 
in  suit,  at  the  time  of  the  commencement  of  this  suit  ? 

"  Answer.    Yes. 

^<  4.  Did  the  plaintiff  demand  the  possession  of  the  note 
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in  Buity  from  the  defendant,  before  the  commencement  of 
this  Bait  ? 

"  AnBwer.    Yes. 

^  5.  When  and  from  whom  did  the  defendant  get  the 
note  in  suit  ? 

^  Answer.  January  1st ;  from  G.  W.  Stewart,  after  he, 
Cash,  became  administrator/' 

Certain  interrogatories,  propounded  on  motion  of  the 
appellee,  were  answered  by  the  jury  as  follows : 

^  1.  Bid  the  defendant,  Warren  Cash,  get  posseBsion  of 
the  note  in  controversy  as  administrator,  ¥dth  the  will 
annexed,  of  Francis  M.  Harris,  deceased,  together  with 
other  papers  belonging  to  said  decedent  ? 

**  Answer.    Yes. 

^^  2.  Does  he  now  hold  said  note  and  papers  as  such  ad- 
ministrator ? 

"  Answer.    Yes." 

Upon  the  return  of  the  verdict,  the  appellant  moved 
for  judgment  in  her  favor  upon  the  special  findings  of  the 
jury,  notwithstanding  the  general  verdict.  This  motion 
was  overruled,  and  exception  reserved. 

She  then  moved  for  a  new  trial ;  this  motion  was  over- 
ruled,  and  exception  reserved. 

Amongst  the  causes  assigned  for  a  new  trial  were,  giv* 
ing  improper,  and  refusing  to  give  proper,  instructions  to 
the  jury;  and,  amongst  the  instructions  given  by  the  court 
to  the  jury,  were  the  following : 

^b.  The  defendant's  plea  of  property  in  himself  as 
administrator,  and  not  in  his  individual  right,  has  the 
force  and  effect  in  this  action  of  placing  [pleading]  prop- 
erty  in  a  third  party ;  and  if  the  jury  believe  from  the 
evidence,  that  Warren  Cash  obtained  the  lawful  possession 
of  said  note,  in  his  trust  capacity  as  administrator  of  the 
estate  of  Francis  M.  Harris,  deceased,  as  part  and  par* 
eel  of  the  personal  effects  of  said  decedent,  and  holds  the 
same  in  said  trust  capacity,  and  none  other,  then  the  plain- 
tiff' is  not  entitled  to  recover  in  this  action. 
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^^  6.  If  Francis  M.  Harris^  deceased^  in  his  lifetime, 
and  at  his  death,  had  possession  of  the  note  in  suit,  such 
possession  would,  prima  facie,  import  ownership  thereof, 
and  if  said  note  afterward,  with  the  other  personal  efiects 
of  said  decedent,  passed  into  the  hands  of  Cash,  admin- 
istrator, without  wrong  or  fraud  on  his  paft,  then  to  re- 
cover the  same  from  him  as  such  administrator,  would 
require,  after  demand,  an  action  against  him  in  his  trust 
capacity  by  the  plaintiff,  and,  under  such  circumstances, 
an  action  against  him,  in  his  individual  capacity,  would 
not  entitle  the  plaintiff  to  recover,  even  after  satisfactory 
proof  of  ownership  in  the  plaintiff. 

<^  7.  If  the  jury  find  from  the  evidence,  that  the  note 
in  controversy  was  by  the  defendant  found  amongst  the 
papers  of  the  deceased,  Harris,  and  that  said  note  came 
into  his  possession  as  administrator,  with  the  will  annexed, 
of  said  deceased,  and  that  his  possession  thereof  is  only 
by  virtue  of  his  trust,  and  not  as  an  individual,  then  they 
must  find  for  the  defendant. 

"  8.  If  the  jury  find  from  the  evidence,  that  the  note 
in  controversy  was  in  the  possession  of  Warren  Cash,  as 
administrator,  with  the  will  annexed,  of  F.  M.  Harris,  de- 
ceased, and  not  otherwise,  then  it  would  not  be  the  pos- 
session of  such  note  by  the  defendant  personally,  and 
they  must  find, for  the  defendant/' 

The  fifth  instruction,  in  this  case,  given  to  the  jury,  is 
defective  in  not  stating  that  the  jury  must  also  find,  that 
the  property  was  in  the  estate  of  the  decedent.  It  is  not 
enough  to  find  that  the  administrator  obtained  lawful  pos- 
session of  the  note  in  the  capacity  of  administrator;  it 
must  be  found  also,  that  the  note  was  of  the  property  of  the 
estate.  The  administrator  would  have  no  property  in  the 
note,  unless  it  was  the  property  of  the  estate ;  and  he  might 
have  obtained  possession  of  it  lawfully,  and  yet  the  note 
have  been  the  property  of  the  appellant  at  the  time  the 
suit  was  commenced. 
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The  sixth  instniction  tells  the  jury,  in  effect,  that,  if 
the  appellee  had  poBsession  of  the  note  and  claimed  it  ae 
administrator,  the  appellant  could  not  maintain  the  suit 
against  him  in  his  individaal  capacity.  This  is  erro- 
neons.  The  appellant  could  not  be  supposed  to  know  in 
what  capacity  the  appellee  claimed  the  note.  If  she  was 
the  owner  of  the  note  and  was  entitled  to  its  possession, 
and  he  had  the  possession  and  unlawfully  detained  it  from 
her,  she  could  bring  her  action  against  him  in  his  individ- 
ual capacity,  and  he  could  defend  it  in  any  capacity  in 
which  he  held  it  by  right.  Replevin  is  a  possessory  ac- 
tion ;  and  a  plaintiff  in  replevin  can  not  recover,  unless  he 
shows  the  right  to  possession ;  hence  a  plea  oY  property  in 
a  third  person  is  a  good  answer.  The  defendant  may  say 
to  the  plaintiff,  ^*  true,  it  is  not  my  property,  but  it  is  the 
property  of  a  third  person,  therefore  yon  are  not  entitled 
to  the  possession  of  it ; "  and  this  will  defeat  the  plaintiff. 
Whoever  has  the  possession  of  the  property  to  be  re- 
plevied, and  unlawfully  detains  it,  is  the  proper  person  to 
be  sued,  whether  he  claims  it  as  owner,  agent,  administra- 
tor, trustee,  custodian,  or  in  any  other  capacity. 

Replevin  is  an  action  of  tort  An  administrator  can 
not  commit  a  tort,  as  an  administrator;  if  he  commits  a 
tort,  he  commits  it  as  an  individual,  and  is  liable  as  an 
individual. 

The  seventh  and  eighth  instructions  have  the  same  de- 
fects as  the  fifth  and  sixth,  and  are  erroneous  for  the 
same  reasons. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 
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Martin  v.  Bbvan. 

Abbttration. — Projctiee. — Demurrer, — A  motion  to  make  an  award  by  ar- 
bitrators a  rule  or  order  of  the  circuit  court  may  be  made  either  orally 
or  in  writing,  and  is  not  subject  to  demurrer. 

Same. — Rule  to  Show  Cauat. — Antwer, — Where,  on  motion  of  one  of  the 
parties  to  an  award  by  arbitrators,  the  submission  and  award  are  entered 
of  record  in  the  proper  court,  and  a  rule  is  granted  against  the  opposite 
party,  to  show  cause  why  judgment  should  not  be  rendered  on  the  award, 
the  only  adversary  answer  that  the  latter  can  make  is  to  allege  some 
of  the  grounds  mentioned  in  section  16,  2  B.  S.  1876,  p.  322,  of  the  act 
relative  to  arbitrations. 

From  the  Gass  Circuit  Court, 
S.  T.  Mc  Connelly  for  appellant. 

HowK,  J. — It  appears  from  the  record  of  this  cause  in 
this  court,  that,  on  the  28th  day  of  July,  1873,  the  appel- 
lant and  appellee  entered  into  an  agreement  in  writing 
to  submit  certain  matters  of  difference,  existing  between 
them,  to  the  arbitrament  and  award  of  certain  persons 
named  in  said  agreement,  as  arbitrators;  that  thej 
each  executed  bonds,  with  satisfactory  sureties,  as  required 
by  the  statute  in  relation  to  arbitrations,  and  agreed  that 
the  award  of  said  arbitrators  should  be  made  a  rule  of 
the  court  below;  and  that  the  said  arbitrators  met,  on 
proper  notice  of  the  time  and  place  of  meeting,  and,  hav- 
ing first  been  duly  sworn  according  to  law,  on  "  a  full, 
faithful  and  fair  examination  of  all  the  matters  of  contro- 
versy,"  between  said  parties,  made,  published  and  deliv- 
ered their  award  in  writing,  signed  by  them  and  attested 
by  a  subscribing  witness,  and  delivered  to  each  of  said 
parties  a  copy  of  said  award. 

Afterward,  the  appellant  filed  in  the  court  below  a  short 
petition,  addressed  to  said  court,  filing  therewith  the  sub- 
mission to  arbitration,  proof  of  notice  to  the  appellee 
and  each  of  the  arbitrators  of  the  time  and  place  of  the 
meeting  of  said  arbitrators,  and  a  copy  of  said  award, 
and  praying  that  said  award  be  made  an  order  of  said 
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court.  On  presentation  of  said  petition,  and  on  the  appel- 
lant's motion,  the  appellee  was  ^^  ruled  to  show  cause  why 
the  award  should  not  be  made  a  judgment "  of  the  court 
below  Afterward,  on  March  27th,  1875,  the  appellee  ap- 
peared m  the  court  below  and  demurred  to  the  appel- 
lant's said  petition,  upon  the  ground  that  it  did  not  state 
fiEtcts  sufficient  to  entitle  the  appellant  to  the  relief 
prayed  for.  And  afterward,  on  June  7th,  1875,  the  ap- 
pellee's demurrer  was  sustained  by  the  court  below,  and 
to  this  decision  the  appellant  excepted;  and  judgment 
was  rendered  on  said  demurrer,  in  favor  of  appellee  and 
against  the  appellant. 

In  this  court,  the  appellant  has  assigned,  as  error,  the 
decision  of  the  court  below,  in  sustaining  the  appellee's 
demurrer  to  the  appellant's  petition. 

The  first  question  presented  for  our  consideration,  by 
this  alleged  error,  is  purely  and  simply  a  question  of 
practice.  The  arbitration  proceedings  set  out  in  the 
record  were  evidently  intended  by  the  parties  to  be  had 
and  held  pursuant  to,  and  in  conformity  with,  the  require- 
ments of  the  act,  entitled  ^^An  act  relative  to  arbitrations 
and  umpirages,"  approved  February  8d,  1852.  2  R.  8. 1876, 
p.  817.  As  provided  in  the  18th  section  of  said  act,  the 
appellant  produced  and  proved,  before  the  court  below, 
by  the  proper  subscribing  witness,  the  submission  to  ar- 
bitration, and  the  award,  and  also  proved  that  a  copy  of 
the  award  had  been  duly  served  on  the  appellee ;  there- 
upon the  record  shows,  that  it  was  ordered  by  the  court, 
that  said  submission  and  award  be  entered  of  record, 
which  was  then  done,  and  the  appellee  was  ruled  to  show 
cause  why  judgment  should  not  be  rendered  on  said 
award.    2  R.  8. 1876,  p.  820. 

It  is  manifest,  we  think,  that  when  this  order  and  rule 
were  entered  by  the  court  below,  the  appellant's  said  pe- 
tition had  performed  its  entire  function.  In  truth,  this 
petition  was  in  legal  effect  a  mere  motion,  and,  if  made 
orally  by  the  appellant,  it  would  have  been  entitled  to 
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just  the  same  consideration  from  the  court  below,  as 
when  piade  in  writing,  in  the  form  of  a  petition.  When 
the  submission  and  award  had  been  entered  of  record, 
and  the  rule  to  show  cause  had  been  granted  against  the 
appellee,  the  appellant's  petition  had  accomplished  its 
mission,  its  prayer  had  been  fully  answered,  and  thence- 
forward it  had  no  vitality  whatever,  for  any  purpose.  We 
can  not  regard  the  appellant's  petition  as,  in  any  sense, 
a  pleading ;  and,  therefore,  we  think  that  the  court  below 
ought  not  to  have  considered  nor  ruled  upon  the  appel- 
lee's demurrer  to  said  petition.  This  demurrer  was,  in 
our  opinion,  an  improper  pleading  in  this  case,  and 
should  have  been  struck  from  the  files ;  or,  if  considered 
at  all,  it  should  have  been  promptly  overruled  by  the 
court  below.  It  seems  very  clear  to  us,  that  the  appellee's 
demurrer  to  a  mere  preliminary  petition  or  motion  can 
not  be,  and  ought  not  to  have  been,  regarded  as  any  suf- 
ficient response  by  him  to  the  rule  requiring  him  to  show 
cause  why  judgment  should  not  be  entered  upon  said 
award.  The  16th  section  of  said  act  provides  clearly  and 
explicitly,  what  matters  "  the  advferse  party  may  show  for 
cause  against  the  rendition  of  said  judgment."  2  B.  S. 
1876,  p.  821. 

In  our  opinion,  these  matters  can  only  be  shown  prop- 
erly by  the  answer  of  "  the  adverse  party  "  to  the  rule  to 
show  cause.  If,  in  such  answer,  any  of  the  grounds  men- 
tioned in  said  16th  section  are  shown  against  the  rendi- 
tion of  judgment,  and  if  the  objections  set  up  in  such 
answer  are  of  such  a  character  that  they  cannot  be  ob- 
viated by  a  motion  "  to  modify  or  correct "  the  award,  as 
provided  in  the  17th  section  of  said  act;  and  if,  in  that 
event,  the  answer  is  sustained  on  the  trial  by  sufiicient 
evidence,  then,  and  only  then,  can  a  judgment  be  prop- 
erly refused  on  such  award  by  the  proper  court.  In  our 
opinion,  the  act  in  relation  to  arbitrations  and  umpirages 
should  be  liberally  construed  by  the  courts  of  this  State; 
and  that,  when  it  can  be  done  without  a  violation  of  the 
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letter  or  spirit  of  the  act,  the  awards  of  arbitrators 
should  be  upheld  and  enforced. 

The  appellant's  learned  attorney  has  discussed  at  some 
length  the  legal  sufficiency  of  the  award  in  this  cause. 
But  as,  in  our  opinion,  the  appellee  has  not  made  any 
sufficient  response  to  the  rule  entered  against  him  by  the 
court  below,  requiring  him  to  show  cause  why  judgment 
should  not  be  rendered  on  said  award,  we  think  that  this 
latter  question  is  not  fairly  or  properly  presented  in  or  by 
the  record.  And  besides,  we  have  no  brief  from  the  ap- 
pellee in  this  court ;  and,  as  the  question  suggested  is  one 
of  some  importance,  we  would  prefer  not  to  pass  upon  it, 
until  it  has  been  fairly  presented  by  both  parties. 

What  we  now  decide  is,  that  a  demurrer  to  such  a  pe- 
tition as  was  filed  by  the  appellant  in  this  case  was  no 
sufficient  response  to  a  rule  requiring  the  appellee  to 
show  cause  why  judgment  should  not  be  rendered  against 
him'  on  the  award ;  that  such  cause  can  only  be  shown 
properly  by  an  answer  of  "  the  adverse  party ; "  and  that 
the  court  below  erred  in  sustaining  the  appellee's  demur- 
rer in  this  case. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  strike  out  the 
appellee's  demurrer,  and  to  require  him  to  show  cause  by 
answer  why  judgment  should  not  be  rendered  on  said 
award,  and  for  further  proceedings. 


I>B  La  Hunt  bt  al.  r.  Holderbaugh. 

LvFAKT. — Broeen. — Swnmon$, — Service  of  summoiiB  on  an  infant  defendant 
muBt  be  made  in  the  same  manner  as  npon  an  adult  defendant. 

Same. — Appearance, — Attorney. — Chuardian  Ad  Litem, — IVaetiee, — ^An  infant 
defendant  can  not  appear  and  answer  to  an  action  by  attorney,  bat  such 
appearance  and  answer  should  be  by  guardian  ad  Htem, 
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Same. — Demurrer, —  Waher  of. — Where  a  defendant  files  his  answer  to  a 
complaint  before  a  ruling  is  had  on  a  demurrer  thereto,  filed  by  him, 
he  thereby  waives  his  demurrer. 

From  the  Perry  Circuit  Court. 

C.  H.  Mason^  for  appellants. 
E.  E.  Drwmby  for  appellee. 

B1DDLE9  C.  J. — Complaint  by  the  appellee,  against  the 
appellants,  to  recover  the  possession  of  certain  lands,  to 
quiet  the  title  thereto  in  the  appellee,  and  for  other  relief. 

Answer  and  trial  by  the  court  upon  an  agreed  state  of 
facts.  Finding  for  appellee,  that  said  lands  were  subject 
to  a  lien  for  certain  taxes  paid  thereon,  but  not  as  to  the 
title  of  the  land. 

The  appellee  moved  for  a  new  trial.  His  motioi\  was 
overruled,  and  exceptions  reserved;  but  as  no  crpss 
errors  are  assigned,  we  give  it  no  further  notice. 

Judgment  declaring  a  lien  on  the  land  for  taxes  paid 
by  appellee,  and  against  the  appellants  for  costs. 

Appeal. 

It  appears  from  the  finding  of  the  court,  that  Thomas 
J.  Be  La  Hunt,  one  of  the  defendants  below,  was  a  mi- 
nor at  the  time  the  suit  was  tried.  The  return  of  service 
on  the  summons  by  the  sheriff  was  as  follows : 

''  Served  as  commanded  by  reading  in  the  hearing  of 
Mrs.  De  La  Hunt  and  son,"  etc. 

This,  as  it  appears  by  the  return,  is  not  a  sufBcient  ser- 
vice on  Thomas  J.  De  La  Hunt.  No  one  can  tell  from 
the  record,  whether  the  "son"  was  Thomas  J.  De  La 
Hunt  or  not.  There  was  no  a|)pointment  of  a  guardian 
ad  litem  for  the  minor,  and  no  answer  for  him  tiled,  ex- 
cept the  general  answer  for  all  of  the  defendants  by  at- 
torney. 

These  points  are  properly  reserved  in  the  record,  and 
presented  by  the  brief  of  the  appellants. 

1.  As  to  the  first  point:  The  summons  must  be 
served  on  an  infant  in  the  same  manner  as  upon  an  adult; 
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and,  when  it  does  not  appear  that  an  infant  was  served, 
the  proceedings  as  to  him  will  he  held  erroneous  on  ap- 
peal. Martin  v.  Starvj  7  Ind.  224.  And  an  answer  hy 
guardian  ad  litem  must  he  filed.  Pugh  v.  Pugh^  9  Ind. 
182 ;  Alexander  v.  Frary,  9  Ind.  481 ;  McEndree  v.  McEndree, 
12  Ind.  97;  AbdU  v.  AMU,  26  Ind.  287;  Blake  v,  Doug- 
lass,  27  Ind.  416 ;  Wells  v.  WeUs,  6  Ind.  447. 

2.  An  infant  cannot  answer  hy  attorney.  Timmons  v. 
Timmons,  6  Ind.  8. 

We  think  the  judgment  decreeing  a  lien  on  the  land  of 
Thomas  J.  De  La  Hunt,  the  minor  defendant,  for  want 
of  a  proper  service  upou  him,  and  for  want  of  an  answer 
hy  guardian  ad  litem,  is  erroneous. 

8.  Another  point  is  made  which  goes  to  the  adult  ap- 
pellants. They  demurred  to  the  complaint,  hut,  hefore 
the  demurrer  was  decided  hy  the  court,  they  answered  to 
the  action.  There  is  no  error  in  this.  They  must  he 
held  as  having  waived  the  demurrer. 

The  judgment  as  to  Thomas  J.  De  La  Hunt  is  reversed; 
as  to  the  other  appellants,  it  is  affirmed,  at  their  costs. 
Cause  remanded  for  further  proceedings  as  to  Thomas  J. 
De  La  Hunt 


SCHOONOVER  V.  IrWIN  ET  AL. 

TBaaPASB. — Drfmet, — I^rd  Liceiue. — Pleading. — In  an  action  for  treapais, 
in  entering  npon  the  lands  of  the  plaintiff  and  removing  therefrom  a 
bnilding  erected  thereon,  the  defendant  answered,  that,  under  a  parol 
license  from  the  plaintiff  so  to  do,  he  had,  at  his  own  expense,  erected 
and  removed  such  bnilding,  doing  no  unnecessary  damage  to  the  plain- 
tiff's land.  • 

Hddf  on  demurrer,  that  the  answer  is  sufficient 

Bill  op  Exceptions. — FUing. — Time, — Supreme  Oourt, — Where  sixty  days' 
time  from  the  3d  of  December  is  allowed,  within  which  to  file  a  bill  of 
exceptions,  the  2d  day  of  February  following  is  too  late  for  such  filing. 
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Same. — Evidence. — Irutru^ion  to  Jury. — ^Where  instractioiis  to  a  jury  are 
not  abstractly  wrong,  as  legal  propositions,  and  the  evidence  is  not  in  the 
record,  the  Supreme  Court,  on  appeal,  can  not  consider  their  applica- 
bility to  the  evidence. 

Prom  the  Warren  Circuit  Court. 

G.  0.  Behniy  J.  Park  and  A.  0.  Behnty  for  appellant. 
J.  McCabCj  for  appellees. 

KiBLAGK,  J. — The  appellant,  James  Schoonover,  sued 
the  appellees,  William  H.  Irwin,  George  A.  Schafier, 
William  H.  Heed  and  John  P.  May,  for  entering  upon 
his  lands  and  dismantling  and  hauling  away  a  frame  house. 

The  defendants  answered  in  three  paragraphs : 

1.  The  general  denial. 

2.  That  the  defendants  acted  under  a  parol  license  to 
The  Wabash  Coal  &  Iron  Mining  Company,  giving  the 
circumstances  under  which  the  license  was  alleged  to  have 
been  granted. 

8.  That  the  firm  of  George  A.  Schaffer  &  Co.,  of 
which  the  defendant  George  A.  Schatter  was  a  member, 
built  said  house  on  the  lands  in  the  complaint  described, 
with  their  own  money,  temporarily,  and  with  a  view  and 
intention  of  removing  the  same  at  pleasure,  under  a  parol 
license  from  the  plaintiff  so  to  do ;  that,  in  accordance 
with  such  license  and  intention,  the  said  George  A.  Schaf- 
fer employed  the  other  defendants  to  aid  and  assist  him 
in  removing  said  house,  and  that  they,  in  good  faith,  did 
80  aid  and  assist  him  under  such  employment,  supposing 
that  said  house  belonged  to  the  said  George  A.  Schaffer 
&  Co.,  doing  no  unnecessary  damage  to  the  plaintiff's  prem- 
ises, and  that  this  constituted  the  trespass  complained  of. 

A  demurrer  was  sustained  to  the  second  paragraph, 
and  overruled  to  the  third  paragraph  of  the  answer. 

The  plaintiff'  replied  in  general  denial  of  the  third 
paragraph^  and  upon  a  trial  there  was  a  verdict  and  judg- 
ment for  the  defendant. 

The  appellant  assigns,  as  errors,  the  overruling  of  the 
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demurrer  to  the  third  paragraph  of  the  answer,  and  the 
refusal  of  the  court  to  grant  a  new  trial  in  the  cause. 

Enough  was  shown,  we  think,  in ,  the  third  paragraph 
of  the  answer,  to  set  up  substantially  as  a  defence  a  parol 
license,  supported  by  a  valid  consideration.  From  the  au- 
thorities, that  would  seem  to  be  sufficient.  Snowden  v. 
Wilaa,  19  Ind.  10 ;  MUler  v.  The  State,  89  Ind.  267 ;  Her- 
man  Estoppel,  487 ;  1  Washburn  Real  Property,  chap.  1, 
sec  4. 

The  appellees  object,  that  the  evidence  is  not  properly 
in  the  record,  and  that  hence  we  cannot  review  the  ac- 
tion of  the  court  below  in  refusing  to  grant  a  new  trial. 

It  appears  from  the  record,  that  the  cause  was  tried  on 
the  3d  day  of  December,  1873,  and  that,  on  that  day,  sixty 
days  were  allowed  in  which  to  prepare  and  file  a  bill  of 
exceptions  containing  the  evidence.  It  further  appears, 
that  the  bill  of  exceptions,  copied  into  the  record,  was 
filed  on  the  2d  day  of  February,  1874.  As  we  are  re- 
'  quired  to  compute  the  time,  that  was  one  day  too  late. 
2  R.  S.  1876,  p.  311,  sec.  787. 

The  bill  of  exceptions  thus  filed  has  therefore  been 
improperly  copied  into  the  record,  and  cannot  be  consid- 
ered by  us  as  composing  any  part  of  the  record*  Port  v. 
Bussell,  36  Ind.  60 ;  Scudder  v.  Crossan,  43  Ind.  343 ;  The 
CUy  of  Terre  Haute  v.  Bipley,  43  Ind.  508. 

The  evidence  not  being  in  the  record,  we  are  unable  to 
judge  of  the  sufficiency  of  the  causes  assigned  for  a  new 
trial.  Certain  instructions  are  in  the  record,  of  which  the 
appellant  complains,  but  we  cannot  say  that  they  are 
wrong  as  abstract  legal  propositions,  and,  without  a 
proper  bill  of  exceptions,  we  cannot  form  any  conclu* 
sion  as  to  their  applicability  to  the  evidence. 

We  see  no  error  in  the  record,  of  which  the  appellant 
is  in  a  position  to  complain. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lant. 

Vol.  LVm.— 19 
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IfiO  284  Flbajxeko. — Oounter^Chim. — Trial  of  After  Can^ini  Dtmmed.-^Bradioe. — 

Oonvesfonee, — Real  EstaUf  Action  to  iSeoooer.—Where,  in  an  action  to  set 
aside  certain  conveyances  of  land,  and  to  recover  possession  of  the  same, 
the  defendant  answers,  alleging  title  in  himself  to  the  land,  asking  the 
same  to  be  quieted  as  against  the  plaintiff,  and  demanding  judgment 
for  damages,  such  answer  constitutes  a  counter-claim,  and  the  defendant 
is  entitled  to  have  the  same  tried,  even  after  a  dismissal  bj  the  plaintiff 
of  his  action. 

From  the  Porter  Circuit  Court. 

N.  0.  BosSy  for  appellants. 
JB.  JD.  LogaUj  for  appellees. 

BiBBLB,  O.  J. — The  appellees  sued  the  appellauts,  in 
the  Marshall  Circuit  Court,  to  set  aside  certain  convey- 
ances of  land,  and  have  them  declared  void,  and  for  pos- 
session of  the  land. 

The  appellants  answered  in  several  paragraphs;  also 
filed  what  they  called  their  cross-complaint,  in  two  para- 
graphs, claiming  the  same  lands,  alleging  that  certain 
deeds  are  fraudulent,  deducing  their  title  from  the  United 
States,  through  several  vendees,  to  themselves,  averring 
that  certain  portions  of  the  land  have  heen  sold  and  con- 
veyed to  other  vendees ;  praying  that  the  title  in  them- 
selves and  all  the  vendees  be  quieted,  that  the  appellees 
be  enjoined  from  bringing  further  suits  to  disturb  or  cast 
a  cloud  upon  said  titles,  and  for  damages. 

The  cross-complaint  contains  an  affirmative  and  differ- 
ent cause  of  action  from  that  contained  in  the  original 
complaint,  and  prays  for  affirmative  and  different  relief 
from  that  which  could  be  granted  under  the  original 
complaint. 

The  appellees  answered  the  cross-complaint,  and  issues 
of  fact  were  formed  upon  it.  After  one  trial  in  the  Mar- 
shall Circuit  Court,  and  a  disagreement  of  the  jury,  and 
their  discharge  by  the  court  without  returning  a  verdict, 
the  venue,  on  the  application  of  the  appellants,  was 
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changed  to  the  Porter  Circint  Court.  The  parties  ap- 
peared in  the  Porter  Circuit  Court,  and  in  term  the  appel- 
lees dismissed  their  original  cause  of  action,  at  their 
costs ;  whereupon  the  appellants  insisted  upon  a  trial  of 
the  case  upon  their  cross-complaint,  and  the  issues  formed 
under  it.  The  appellees  objected  to  a  trial  on  the  cross- 
complaint.  The  court  sustained  their  objections,  and  dis- 
missed the  cross-complaint,  over  the  objections  and  ex- 
ceptions of  the  appellants,  holding  that  a  dismissal  of  the 
original  complaint  carried  with  it  the  dismissal  of  the 
cross-complaint;  and  this  j)resent8  the  sole  question  in 
the  case. 

By  section  865,  2  B.  S.  1876,  p.  185,  it  is  enacted,  that, 
"  In  any  case,  where  a  set-off  or  counter-claim  has  been 
presented,  which  in  another  action  would  entitle  the  de- 
fendant to  a  judgment  against  the  plaintiff,  the  defendant 
shall  have  the  right  of  proceeding  to  the  trial  of  his 
clsdm,  without  notice,  although  the  plaintiff  may  have 
dismissed  his  action,  or  failed  to  appear." 

By  section  59,  2  B.  S.  1876,  p.  63,  a  counter-claim  is  de- 
fined to  be  ^^any  matter  arising  out  of,  or  connected 
with  the  cause  of  action,  which  might  be  the  subject  of 
an  action  in  favor  of  the  defendant,  or  which  would 
tend  to  reduce  the  plaintiff's  claim  or  demand  for  dam- 
ages." 

The  pleading,  called  a  cross-complaint,  in  the  case  be- 
fore us,  arises  out  of,  and  is  connected  with,  the  cause  of 
action,  and  shows  a  cause  of  action  in  favor  of  the  de- 
fendants. It  seems  to  us  that  this  is  the  exact  definition 
of  a  counter-claim ;  and  a  pleading  must  be  tested  by  its 
averments,  not  by  what  the  pleader  may  happen  to  name 
it. 

In  Campbell  v.  Boutty  42  Ind.  410,  this  court  says, 
WoRDKN,  J.,  delivering  the  opinion,  that,  "  If  the  plead- 
ing alleges  facts  arising  out  of,  or  connected  with,  the 
cause  of  action,  as  the  foundation  of  a  claim  in  favor  of 
the  defendant  against  the  plaintiff,  and  claims  a  judgment 
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for  damages  in  favor  of  the  defendant  against  the  plain- 
tiff, or  for  other  ai&rmative  relief,  the  pleading  must  be 
regarded  as  a  counter-claim  and  nothing  else." 

In  our  judgment,  the  cross-complaint  of  the  appellants 
is  a  counter-claim,  within  the  meaning  of  our  code  of 
practice.  This  view  is  fully  supported  by  the  following 
cases:  Woodruff  y.  Garner^  27  Ind.  4;  Grimes  v.  Duzartj 
82  Ind.  361;  Jackson  v.  Swope,  49  Ind.  888 

We  think,  for  these  reasons,  that  the  court  erred  in  dis- 
missing the  appellants'  counter-claim — for  such  it  really 
is — and  denying  a  trial  upon  its  issues. 

It  is  insisted,  however,  by  the  appellees,  that  the  court 
acted  upon  the  authority  of  the  case  of  Solzner  v.  Hblz- 
nery  48  Ind.  151,  and,  therefore,  that  the  judgment  should 
be  affirmed.  It  must  be  confessed,  that  that  case  is  not 
very  satisfactory ;  the  premises  are  meagrely  stated,  but 
we  do  not  think  it  supports  the  appellees.  In  that  case, 
as  well  as  we  can  discover  its  grounds,  the  plaintiffs  filed 
their  petition  for  the  partition  of  certain  lands.  The  de- 
fendants filed  a  cross-petition,  admitting  the  facts  in  the 
original  petition,  and  demanding  partition  and  an  ac- 
count for  rents.  The  main  purpose  of  the  case,  there- 
fore,'was  the  partition  of  the  lands,  which  might  be  ac* 
complished  under  the  original  petition,  or  the  cross-peti- 
tion. The  title  of  the  lands  sought  to  be  partitioned  was 
admitted  to  be  the  same  by  the  cross-petition  as  it  was 
claimed  to  be  by  the  original  petition. 

But,  in  the  case  we  are  considering,  the  title  to  the  land 
by  the  original  complaint  is  claimed  to  be  in  appellees,  and 
by  the  counter-claim  the  title  to  the  same  lands  is  claimed 
to  be  in  the  appellants  and  their  vendees.  The  appellees 
sought  to  set  aside  certain  deeds,  and  obtain  possession  of 
the  land ;  the  appellants  seek  to  set  aside  certain  other 
deeds,  and  have  the  title  to  the  same  lands  quieted  in  them, 
and  to  enjoin  the  appellees  from  bringing  further  suits  to 
disturb  the  quieted  title.  There  is  scarcely  any  analogy 
between  the  two  cases. 
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The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  remanded  for  further  proceedings,  accord- 
ing to  this  opinion. 


Jabrbll  r.  Thb  State. 

CBoaKAL  Law. — IndietmenL — Motion  to  Quash, — Bradiee, — ^A  motion  to 
quash  an  indictment  consisting  of  several  counts,  addressed  jointly  to 
all,  should  be  overruled,  if  any  one  of  them  is  snfficient. 

8AXZL— ilssauft  and  Battery  With  IiUenL—Wards  and  PJkfOMS.— An  aver- 
ment in  an  indictment  for  assault  and  battery  with  intent  to  murder, 
that  the  defendant  wounded  the  injured  party  by  "  shooting ''  him  with 
a  pistol  loaded  with  gunpowder  and  leaden  balls,  is  equivalent  to  an 
averment  that  the  injured  party  was  hit  by  the  substance  with  which  the 
pistol  was  loaded. 

Sake. — Mandaughier, — Under  an  indictment  for  an  assault  and  battery 
with  intent  to  murder,  the  defendant  may  be  convicted  of  assault  and 
battery  with  intent  to  commit  manslaughter.  ^ 

Same. — Inatrudion  to  Jury. — BeammaNe  Doubt.'-On  the  trial  of  the  defend- 
ant in  such  case,  the  court  instructed  the  jury,  that "  Evidence  is  suffi- 
cient to  remove  reasonable  doubt,  when  it  is  sufficient  to  convince  the 
judgment  of  ordinarily  prudent  men  with  such  force  that  they  would  act 
upon  that  conviction,  without  hesitation,  in  their  own  most  important 
affidrs.'' 

Hddf  that  the  instruction  is  correct. 

Sake. — HarmleK  Error, — An  instruction  to  the  jury  in  such  case,  as  to 
what  it  is  necessary  for  the  State  to  prove,  to  convict  the  defendant  of  as- 
sanlt  and  battery  with  intent  to  murder,  or  as  to  the  "  sudden  heat "  reducing 
the  killing  to  manslaughter,  though  erroneous,  is  not  available  as  ground 
for  a  new  trial,  where  he  is  convicted  of  an  assault  and  battery  with  in- 
tent to  commit  manslaughter  only. 

Saice. — Bttrtal  of  Injured  Party, — Where,  on  the  trial  of  such  action,  it 
appears  that  the  injured  party,  being  unarmed,  had,  after  attacking  the 
defendant,  fled  for  safety  from  the  defendant  who  was  armed,  and  also 
aided  by  another,  it  is  not  available  as  cause  for  a  new  trii^l,  that 
an  instruction  to  the  jury,  in  relation  to  the  duty  of  the  defendant  when 
the  injured  party  had  retreated,  did  not  refer  to  the  fact  as  to  whether 
such  retreat  was  or  was  not  made  in  "  good  faith." 

Saiie. — SejioraJtion  of  Jttry, — Sealing  up  Verdict. — Where  such  cause  has 
gone  to  the  jury,  they  may,  under  the  order  of  the  court,  if  no  objection  be 
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made  by  the  defendant,  seal  op  a  verdict  found  by  them  during  an  ad- 
journment for  the  day,  separate,  reassemble  on  the  meeting  of  court, 
and  then  return  their  verdict. 
Same. — Trial  by  AffidavU, — Where,  in  such  case,  the  question  as  to  whether 
or  not  such  order  was  made  in  the  hearing  of  the  defendant  and  his 
counsel  is  raised  by  the  affidavit  of  the  defendant  only,  counter  affidavits 
are  admissible  on  behalf  of  the  State,  showing  such  order  to  have  been 
audibly  made,  in  the  presence  of  the  defendant  and  his  counsel. 

From  the  Boone  Circuit  Court. 

S.  H.  Buskirk^  J.  W.  Nichol  and  W.  B.  WaUs^  for  ap- 
pellant. 

C.  A.  Buskirk^  Attorney  General,  for  the  State. 

Pbrkiks,  J. — ^Henry  Jarrell  was  indicted  in  the  Boone 
Circuit  Court. 

The    indictment    contained  two    counts. 

The  first  charged,  that  said  ^^  Henry  Jarrell,  on  the  20th 
day  of  October,  A.  D.  1877,  at  the  county  and  State  afore- 
said, did  then  there  unlawfully,  feloniously,  purposely  and 
with  premeditated  malice,  in  a  rude,  insolent  and  angry 
manner,  unlawfully  touch,  strike,  beat  and  wound  one 
James  H.  Gilbert,  by  then  and  there  unlawfully,  pur- 
posely, feloniously  and  with  premeditated  malice,  shooting 
said  James  H.  Gilbert,  with  a  certain  pistol,  which  said  pis- 
tol was  then  and  there  loaded  with  gunpowder  and  leaden 
balls,  and  which  said  pistol,  he,  the  said  Henry  Jarrell,  in 
his  hand  then  and  there  held,  with  intent  then  and  there 
and  thereby  him,  the  said  James  H.  Gilbert,  unlawfully, 
purposely,  felobiously  and  with  premeditated  malice  to 
kill  and  murder,  contrary,"  etc. 

The  second  count  charged,  **  that,  on  the  20th  day  of 
October,  1877,  at  the  county  of  Boone  and  State  of  In- 
diana, Henry  Jarrell  did  then  and  there  unlawfully  and  . 
feloniously  make  an  assault  upon  one  James  H.  Gilbert, 
and  him,  the  said  James  H.  Gilbert,  in  a  rude,  insolent 
and  angry  manner,  did  then  and  there  unlawfully  and 
feloniously  touch,  strike,  beat  and  wound,  by  then  and 
there  shooting  at  and  against  the  said  James  H.  Gilbert, 
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with  a  certaiu  piBtol,  which  said  pistol,  he,  the  said  Henry 
Jarrell,  then  and  there  had  and  held  in  his  hand,  and 
which  said  pistol  was  then  and  there  loaded  with  gun- 
powder and  leaden  balls,  with  intent  then  and  there  and 
thereby  him,  the  said  James  H.  Gilbert,  unlawfully,  fel- 
oniously, maliciously  and  with  premeditated  malice  to 
kill  and  murder,  contrary,"  etc. 

A  motion  to  quash  the  indictment  was  overruled.  The 
defendant  was  convicted  by  a  jury  of  assault  and  battery 
with  intent  to  commit  manslaughter,  and  his  punishment 
fixed  at  two  years'  imprisonment  in  the  state-prison,  etc. 

Motion  for  a  new  trial  denied,  and  judgment. 

It  is  assigned,  in  this  court,  for  error : 

1st.  That  the  court  below  erred  in  receiving  counter 
affidavits ; 

2d  That  the  court  erred  in  overruling  the  motion  to 
quash;  and, 

Sd.  That  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

As  the  motion  to  quash  was  addressed  to  both  counts, 
jointly,  and  as  the  second  one  is  admitted  to  be  good,  no 
error  was  committed  in  overruling  the  motion  to  quash. 
"No  motion  in  arrest  was  made. 

The  objection  to  the  first  count  is,  that,  while  it  avers 
that  Jarrell  wounded  Gilbert  by  shooting  him  with  a  pis- 
tol, it  does  not  aver  that  he  hit  him.  Our  statute  enacts, 
that  '^  Words  and  phrases  will  be  taken  in  their  plain,  or  ordi- 
nary, and  usual  sense.  But  technical  words  and  phrases 
having  a  peculiar  and  appropriate  meaning  in  law,  should 
be  understood  according  to  their  technical  import."  2  R. 
S.  1876,  p.  815. 

The  word  ^^ shooting"  is  not  a  technical  word,  and,  in 
its  usual  sense,  the  phrase,  ^^  shooting  a  person,"  means 
that  the  person  was^hit  by  the  substaiice  with  which  the 
gun  or  pistol  was  loaded.  The  first  count  in  the  indict- 
ment was  good. 

The  point  is  made  that  a  conviction  for  an  assault  and 
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battery  with  an  intent  to  commit  manslaughter  is  im- 
possible. The  contrary  is  decided  in  The  State  v.  Throckmor- 
ton,  58  Ind.  854,  and  we  adhere  to  that  decision. 

The  court  gave  the  following  instructions  to  the  jury, 
to  which  exceptions  were  properly  reserved : 

^^  Eighth.  Evidence  is  suiBcient  to  remove  reasonable 
doubt,  when  it  is  sufficient  to  convince  the  judgment  of 
ordinarily  prudent  men  of  the  truth  of  a  proposition, 
with  such  force  that  they  would  act  upon  that  conviction, 
without  hesitation,  in  their  own  most  important  affairs. 

^'Mnth.  To  justify  an  assault  and  battery  with  intent 
to  commit  murder  in  the  first  degree,  the  State  must 
prove  beyond  a  reasonable  doubt,  that  the  defendant,  at 
the  time  and  place  mentioned  in  the  indictment,  shot 
James  H.  Gilbert  with  a  pistol,  which  defendant  then  held 
in  his  hand;  that  said  pistol  was  loaded  with  gunpowder 
and  leaden  balls ;  that  such  shooting  was  unlawfully  and 
maliciously  done,  with  intent  to  murder  said  Gilbert ;  and 
that  said  shooting  and  intent  to  kill  were  premeditated, 
on  the  part  of  the  defendant.  To  justify  a  conviction  of 
an  assault  and  battery  with  intent  to  commit  murder  in 
the  second  degree,  the  like  facts,  except  the  premeditation, 
must  be  proved. 

<<  Thirteenth.  If  any  person  is  attacked,  he  may  law- 
fully repel  that  attack,  if  he  use  no  more  force  than  is 
necessary  to  repel  it ;  but,  when  the  attacking  party  ceases 
his  attack  and  leaves  the  scene  of  action,  the  attacked 
party  can  not  lawfully  follow  his  antagonist,  and  strike 
or  shoot  him ;  and,  If  he  do  so,  he  will  be  guilty  of  an  as- 
sault and  battery,  if  nothing  more,  provided  such  strik- 
ing is  done  in  an  angry,  rude  or  insolent  manner. 

**  Fourteenth.  The  sudden  heat,  which  will  rebut  the 
necessary  or  proper  implication  of  malice,  and  reduce  a 
homicide  from  murder  in  the  second  degree  to  man- 
slaughter, must  arise  upon  a  sufficient  legal  provocation. 
No  words  will  be  sufficient  provocation  to  reduce  homi- 
cide from  murder  to  manslaughter.    There  must  be  con- 
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siderable  personal  violence ;  or,  if  the  personal  violence 
be  slight,  it  must  be  accompanied  with  circumstances  of 
insult  and  indignity;  and  in  all* cases,  to  reduce  a  homi- 
cide upon  provocation  to  manslaughter,  it  is  essential 
that  the  fatal  blow  be  inflicted  immediately  upon  the 
provocation  given ;  for,  if  there  be  sufficient  time  for  pas- 
sion to  subside,  and  then  the  person  provoked  kill  the 
other,  this  will  be  deliberate  revenge,  and  not  heat  of 
blood.    It  will  be  murder.** 

The  eighth  instruction,  above  copied,  substantially  ex- 
presses the  law  as  laid  down  in  the  case  of  Bradley  v.  The 
State,  31  Ind.  492,  on  page  505.  It  states,  that,  to  exclude 
reasonable  doubt,  the  evidence  must  be  such  as  to  pro- 
duce, in  the  minds  of  prudent  men,  such  certainty  that 
they  would  act  upon  the  conviction  produced,  without 
hesitation,  in  their  own  ^'  most  important"  affairs.  In  the 
Bradley  case,  the  court  say  it  must  be  such  that  it  would 
justify  such  action  in  matters  of  the  ^^  highest  import." 
The  most  important  affairs  are  those  of  the  highest  im- 
port. 

The  ninth  instruction  did  the  defendant  no  harm,  as  he 
was  convicted  only  of  an  intent  to  commit  manslaughter. 

The  same  may  be  said  of  the  fourteenth  instruction. 

The  objection  to  the  thirteenth  instruction  is,  that  it 
does  not  contain  the  qualification  that  the  leaving  of  the 
scene  of  action  was  in  good  faith.  If,  in  any  case,  the  in- 
struction should  contain  such  qualification,  it  is  clear  to  us, 
that,  as  applicable  to  the  present  case,  it  was  unnecessary. 
The  circumstances  under  which  the  shooting  occurred 
showed  sufficiently,  that  the  retreat  of  Gilbert  was  for 
self-security,  not  preparation  to  attack.  Jarrell  and  Gil- 
bert were  engaged  in  a  scuffle.  On  the  approach  of  Jar- 
rell's  brother,  Gilbert  fled  and  sought  safety  in  a  neigh- 
bor's house.  He  was  unarmed  and  unsupported.  Jarrell 
was  armed  with  a  shotgun  and  revolver,  and  supported  by 
his  brother.    When  Gilbert  fled,  Jarrell  pursued  and  shot 
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him  while  fleeing.  Gilbert  never  returned  to  renew  the 
scuffle. 

Another  point :  The  bill  of  exceptions  states,  that^  after 
the  case  was  given  to  the  jury,  ^'  The  court,  within  hear- 
ing of  the  defendant  and  of  his  counsel,  and  without  ask- 
ing defendant's  consent,  and  without  his  giving  it,  directed 
the  jury,  if  they  found  a  verdict  before  the  calling  of  the 
court  to-morrow  morning,  to  seal  it  up  in  an  envelope, 
the  foreman  to  write  his  name  across  the  seal,  and  then 
separate  and  come  into  court  in  the  morning  at  eight 
and  a  half  o'clock."  The  jury  did  agree  upon  a  verdict, 
at  2  o'clock  A.  M.,  sealed  it  as  directed  by  the  court,  sepa- 
rated till  the  hour  of  the  meeting  of  the  court  on  the  follow- 
ing morning,  when  they  appeared  therein  and  returned 
their  verdict.  Neither  the  defendant  nor  his  counsel 
made  any  objection  to  the  action  of  the  court  in  this  mat- 
ter till  the  day  following  the  return  of  the  verdict. 

On  that  day  the  defendant  made  an  affidavit  that  he 
did  not  hear  the  direction  of  the  court.  Counter  affidavits, 
showing  that  the  defendant  and  his  counsel  were  sitting 
near  the  court  when  the  direction  to  the  jury  was  given, 
that  it  was  given  clearly  and  distinctly,  in  a  voice  audible 
throughout  the  court-room,  and  heard  generally,  etc. 
were  received  and  read  by  the  court,  over  defendants  ob- 
jection, etc. 

It  is  not  pretended,  that  there  was  any  improper  con- 
duct on  the  part  of  the  jury.  The  attorneys  of  the  de- 
fendant make  no  affidavit  that  they  did  not  hear  the 
direction  of  the  court  to  the  jury.  The  counter  affida- 
vits, we  think,  were  properly  enough  received  by  the 
court. 

In  our  opinion,  there  was  no  error  in  the  above  rulings. 
There  is  no  statute  in  this  State  prohibiting  the  court  to 
allow,  on  the  trial  of  crimes  not  capital,  the  jury  to  sepa- 
rate temporarily  at  any  time  during  the  trial.  And  it  is 
held  in  Barlow  v.  77le  l^atey  2  Blackf.  114,  that  the  sepa- 
ration of  the  jury  during  trial,  without  the  leave  of  the 
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court,  where  no  other  miscondact  is  shown,  is  not  ground 
for  a  new  trial.  This  case  is  fully  supported  by  The  PtO' 
pie  y.  DouglasSj  4  Cow.  26,  where  the  question  is  exam- 
ined and  the  cases  cited.  See  note  to  Barlow  v.  The 
State^  supra. 

If  the  court  had  the  power  to  permit  the  separation, 
without  the  consent  of  the  prisoner,  there  was,  of  course, 
no  error  in  this  point. 

If  it  had  not  such  power  without  the  consent  of  the 
prisoner,  then  we  think  the  court  was  right  in  inferring 
that  consent  from  the  facts  in  this  case.  See  Bicknell 
Crim.  Prac,  p.  147,  d  seq. 

Affirmed,  with  costs. 


195    538 

58    390 
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Yater  bt  al.  v.  Thb  Statb,  bx  bbl.  Thb  Boabp  of  L§|  ^ 

CoMM'ES,  etc.,  bt  All. 

Ybkuk,  Chakoe  ov.—TSmce  from  Cknuity  hy  Same  IWfy.— Jtirisdietum.— £k- 
toppeL —  TTaiwr. — Where  a  change  af  yenoe  from  the  ooanty  has  been 
tirice  taken  by  the  same  party,  in  the  same  action^  and,  without  objection 
to  ite  jurisdiction  oyer  him,  he  appears  to  the  action  in  the  court  to 
which  the  last  change  was  taken,  and  by  which  it  was  tried,  he  can  not 
afterward  question  the  jurisdiction  over  him  of  any  of  the  courts  in 
which  the  cause  was  pending,  or  of  the  Judges  presiding  therein. 

OamnrY  Tbbasitber. — AeiUm  o»  Bond, — OomUy  AvdUor. — Oomtijf  Oraunif- 
moners. — An  action  by  the  State,  on  the  bond  of  a  county  treasurer,  can 
be  brought  only  on  the  relation  of  the  county  auditor,  the  board  of  com- 
missioners not  being  a  proper  oo-relator. 

From  the  Switzerland  Circuit  Court. 

JE.  G.  DurbiUj  W.  D.  WdUon,  S.  M.  Jones,  E.  P.  lerris, 
A.  C.  Downey  and  W.  W.  Spencer^  for  appellants. 
J5r.  W.  Harrington  and  J.  K.  Thompson,  for  appellees. 

BiDDLB,  C.  J. — Complaint  against  the   appellant,  the 
county  treasurer  of  Ripley  county,  and  his  sureties,  hrought 
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by  tho  State  of  Indiana,  on  the  relation  of  the  Board  of 
Commissioners  of  Ripley  county,  and  Philip  Seelinger, 
auditor  of  Ripley  county.  The  suit  was  commenced  in 
the  Ripley  Circuit  Court. 

A  change  of  venue  was  first  taken  from  the  Judge, 
by  the  appeliants,  and  afterwards  from  the  county  of 
Ripley,  and  the  case  sent  to  the  county  of  Jefferson. 

The  appellants  next  moved  for  a  change  of  venue  from 
Jefferson  county,  which,  over  the  objections  and  excep- 
tions of  the  relators,  was  granted,  and  the  case  sent  to 
Switzerland  county. 

The  appellants  appeared  to  the  action  in  the  Switzerland 
Circuit  Court,  before  judge  Allison,  who  was  appointed 
by  judge  Berkshire  to  hold  the  Switzerland  Circuit  Court, 
entered  into  trial  of  the  case,  conducted  the  proceedings 
to  the  final  judgment  against  them,  from  which  they  ap- 
peal to  this  court,  without  making  any  objection  to  the 
jurisdiction  of  the  court  or  the  appointment  of  the  judge. 

The  appellants,  in  the  Ripley  Circuit  Court  and  in  the 
Jefferson  Circuit  Court,  made  many  objections,  and  took 
various  exceptions,  to  the  jurisdiction  of  the  court  and 
the  appointment  of  the  judge  therein,  which  we  do  not 
state  particularly  nor  carefully  examine. 

The  action  is  transitory ;  the  Switzerland  Circuit  Court 
had  jurisdiction  over  the  subject-matter,  and  the  appear- 
ance and  trial  therein  by  the  appellants,  without  objec- 
tion, gave  the  court  jurisdiction  over  their  persons.  It 
has,  therefore,  become  immaterial  how  many  errors,  as  to 
the  jurisdiction  over  the  parties,  were  committed  in  the 
case,  during  its  journey  from  the  Ripley  Circuit  Court  to 
the  Switzerland  Circuit  Court ;  they  were  all  healed  by 
the  appearance  and  trial  in  the  Switzerland  Circuit  Court 
without  objection.  The  appellants  sought  their  own 
forum,  submitted  to  the  jurisdiction  of  the  court,  and 
tried  the  case.  It  is  now  too  late  for  them  to  complain  of 
previous  errors  as  to  jurisdiction.  Vanschoiack  v.  Farrow^ 
25  Ind.  810 ;  Brady  v.  RichardsoUy  18  Ind;  1 ;  Oage  v.  Clarke 
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22  Ind.  163 ;  Bagott  v.  MuUeUj  32  Ind.  332 ;  Bumside  v. 
EnniSj  43  Ind.  411. 

Whether  the  relators'  might  not  have  saccessfally 
complained  of  the  change  of  venae  from  the  Jefferson 
Circuit  Court  to  the  Switzerland  Circuit  Court,  over  their 
objections  and  exceptions,  is  a  question  not  before  us. 

In  the  Ripley  Circuit  Court,  the  appellants  demurred  to 
the  complaint,  and  assigned  various  grounds  of  demur- 
rer; amongst  them,  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  We  think  this  ground  of 
demurrer  was  well  taken,  and  ought  to  have  been  sus- 
tained, but  the  court  overruled  it,  and  appellants  ex- 
cepted to  the  ruling.  The  case  is  brought  in  the  name 
of  the  State  of  Indiana,  on  the  relation  of  the  board  of 
commissioners  of  the  county,  and  also  on  the  relation  of 
the  county  auditor.  The  county  auditor  alone  is  the 
proper  relator  in  such  cases.  1  R.  S.  1876,  p.  155,  sec.  12; 
Snyder  v.  The  State^  ex  rel.y  etc.,  21  Ind.  77;  Taggart  v. 
The  State,  ex  rel.,  etc.,  49  Ind.  47 ;  Taggart  v.  The  State,  ex 
reL,  etc.,  49  Ind.  49;  Neal  v.  The  State,  ex  rd.,  etc.,  49 
Ind.  51. 

The  appellees  insist,  that  "  the  board  of  commissioners 
is  a  proper  relator,  upon  principle  and  under  the  statute, 
and  ask  the  court  to  review  some  very  technical  decisions 
heretofore  made,  which  involve  no  substantial  right." 
We  cannot  perceive  wherein  the  decisions  cited  are 
"very  technical."  The  statute  plainly  requires,  that  the 
county  auditor  shall  be  the  relator  in  such  a  case ;  and 
we  can  see  no  more  difficulty  in  ascertaining  the  right  re- 
latoi  in  a  case  than  the  right  plaintiff.  The  complaint  in 
this  case  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  in  favor  of  the  board  of  commissioners 
and  the  county  auditor.    It  is  therefore  insufficient. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

Petition  for  a  rehearing  oyerroled. 
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ll^    TO         OoNTEGrrsD  ELBcnoK. — CoufUy  Commignoners  Chverned  hy  Law  Governing 

^  ^  Oircttit  Oourt. — On  the  trial,  bj  the  proper  board  of  commissionerB,  of  a 

^|g==^  proceeding  to  oootest  an  election,  such  board  is  goyerned  **  by  the  rules 

149  603  of  in^  obtaining  in  circuit  courts." 

IK  ^         Same. — Noiiee. — Sendee. — Motion  to  Set  Aside. — iVadioe. — A  motion  in  such 
0156  41  proceeding,  before  the  county  board,  on  a  special  appearance  for  thai 

68  302  purpose,  to  quash  the  notice  of  contest,  or  to  set  aside  the  process  and 

the  service  thereof,  on  the  ground  that  they  are  "  irregular,  defective 
and  insufficient,"  is  too  vague,  uncertain  and  indefinite,  and  points  out 
no  valid  ground  of  objection. 

Same. — Appearamiee. — Where,  before  such  board,  after  the  making  of  such 
insufficient  motion,  the  contestee  enters  a  full  appearance  to  the  proceed- 
ing, he  may,  on  appeal  to  the  circuit  court,  on  special  appearance,  renew 
the  motion  made  by  him  before  the  county  board,  but  can  not  make  a 
new  and  different  motion  to  quash  the  notice. 

Sake. — Sufficiency  of  Notice. — Summons. — Broeen. — StaUUe  Construed. — ^Thc 
notice  of  contest  in  such  case  should  not  be  set  aside,  or  adjudged  insuf- 
ficient,  where  it  sufficiently  informs  the  contestee  that  a  contest  hak  been 
instituted  before  the  proper  county  board.  Section  18  of  the  act  of  May 
4th,  1852, 1 B.  S.  1876,  p.  448,  in  relation  to  contested  elections,  so  far  as  it 
prescribes  the  time  within,  or  the  manner  in  which,  the  sheriff  shall 
serve  a  notice  of  contest,  is  merely  directory.  The  State,  ex  reL,  ete.,  v. 
Hudson^  37  Ind.  198,  overruled. 

Same. — Sheriff. — Power  <^. — A  sheriff  is  authorised  by  law  to  serve  upon  the 
contestee  a  copy  of  the  statement  of  the  grounds  of  contest,  delivered  to 
the  sheriff  by  the  county  auditor,  and  his  return  of  such  service,  on  the 
notice  of  contest,  is  sufficient. 

Same. — Mistake. — Qrowid  </  OontesL — Emdenee. — Pleading. — A  mistake  in 
the  count  of 'votes  received  by  a  candidate  for  an  office,  made  by 
the  board  of  canvassers,  whether  innocently  or  otherwise,  is  good 
ground  for  contesting  an  election,  and  evidence  of  the  same  is  admissible, 
either  under  a  special  plea  of  such  mistake  or  under  an  allegation  that 
the  contestor  had  received  a  higher  number  of  votes  than  his  opponent. 

From  the  Morgan  Circuit  Court, 

S.  Gaypoolj  H.  C.  Neiocomb^  W.  A.  Ketcham^  G.  W. 
QrubhSy  F.  P.  A,  Phelps  and  G.  A.  AdamSj  for  appellant. 

W.  R.  Harrison^  W.  S.  Shirley^  J.  V.  Mitchelly  A.  G. 
Porter^  W.  P.  Fishback  and  G,  T.  Porter^  for  appellee. 

HowK,  J. — At  the  general  election  held  in  Morgan 
county,  on  Tuesday,  the  10th  day  of  October,  1876,  the 
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appellant  and  the  appellee  were  oppoeing  candidates  for 
the  ofSee  of  treasurer  of  said  county.  On  the  Thursday 
following,  being  the  12th  day  of  October,  1876,  the  board 
i>f  canvassers  of  said  election,  for  said  county,  declared 
the  appellant  elected  to  said  office  of  treasurer,  by  a  ma- 
jority of  one  vote  over  the  appellee.  Within  ten  days 
thereafter,  to  wit,  on  the  16th  day  of  October,  1876,  the 
appellee,  an  elector  of  said  county,  began  this  suit  or  pro- 
ceeding to  contest  such  election  of  the  appellant,  by 
filing  with  the  auditor  of  said  county  a  written  state- 
ment, in  form  a  complaint,  specifying  the.grounds  of  con- 
test, verified  by  the  affidavit  of  such  elector.  This  suit 
or  proceeding  was  thus  begun  by  the  appellee,  as  con- 
teetor,  against  the  appellant,  as  contestee,  under  and  in 
accordance  with  the  provisions  of  the  16th  section  of  an 
act  entitled  "  An  act  to  provide  for  contesting  the  elec- 
tion to  any  state,  district,  circuit,  county  or  township 
oflice,"  approved  May  4th,  1852, 1  R.  S.  1876,  p.  448.  As 
the  appellant  has  made  no  objections  in  this  court,  either 
to  the  form  or  substance  of*  the  appellee's  statement  of 
the  grounds  of  contest,  we  need  not  set  it  out  in  this 
opinion.  Upon  the  filing  of  said  statement,  the  auditor 
issued  a  notice  to  the  board  of  county  commissioners  to 
meet  at  the  court-house  of  said  county  on  the  8d  day 
of  November,  1876,  to  try  such  contested  election,  and 
also  issued  a  notice  to  the  appellant,  the  contestee,  to  ap- 
pear at  the  same  time  and  place ;  which  latter  notice,  and 
a  copy  of  said  statement,  were  delivered  to  the  sheriff  of 
said  county,  for  service  on  the  appellant. 

At  the  time  and  place  appointed,  the  board  of  commis- 
sioners being  in  session,  the  appellant,  the  contestee,  en- 
tering a  special  appearance  for  that  purpose  only,  moved 
<*the  court  to  quash  the  summons  in  the  cause,  for  the 
reason  that  said  summons,  notice  in  said  cause,  is  irregu- 
lar, defective  and  insufficient;"  and  he  also  moved  ^'to 
set  aside  the  process  and  service  in  said  cause,  because  the 
same  are  irregular,  defective  and  insufficient."     These 
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motions  were  severally  overruled ;  and  the  appellant,  the 
contestee,  appeared  fully  in  said  cause,  and  moved  the 
court  to  require  the  appellee,  the  contestor,  to  make  his 
statement  of  the  grounds  of  contest  more  definite  an4 
specific,  which  motion  was  also  overruled.  The  appel- 
lant then  filed  two  written  motions,  each  to  strike  out 
certain  parts  of  appellee's  statement  or  complaint,  one 
of  which  motions  was  sustained,  and  the  other  was  over- 
ruled, by  the  court.  Appellant  then  demurred  to  appel- 
lee's statement,  or  complaint,  and  to  each  ground  of  con- 
test therein  specified,  for  the  want  of  sufiicient  facts 
therein,  which  demurrers  were  overruled  by  the  court. 
And  the  appellant  then  answered  the  appellee's  state- 
ment, or  complaint,  by  a  general  denial,  and  by  two 
special  defences,  one  of  which  was  called  a  cross*com- 
plaint,  which  we  need  not  specially  notice. 

Appellee  replied  to  appellant's  special  defences  by  a 
general  denial  and  a  special  reply,  which  special  reply  the 
court  struck  out,  on  appellant's  motion.  The  cause  was 
then  tried  by  the  court,  and  a  finding  made  that  the  ap- 
pellee, the  contestor,  had  the  highest  number  of  legal 
votes  for  the  office  of  treasurer  of  said  county,  and  the 
court  rendered  judgment  accordingly  in  appellee's  favor, 
from  which  judgment  the  appellant,  the  contestee,  ap- 
pealed to  the  court  below. 

At  the  February  term,  1877,  of  the  court  below,  the 
appellant,  the  contestee,  entered  a  special  appearance  for 
that  purpose  only,  and  filed  a  new  and  different  motion 
in  writing,  to  quash  the  notice  of  contest  and  to  set  aside 
the  service  thereon.  We  have  already  set  out  the  sub- 
stance of  the  appellant's  motions,  for  the  same  purpose, 
as  made  before  the  board  of  commissioners;  and  to  show 
the  difierence  between  those  motions  and  the  motion 
made  in  the  court  below,  we  set  out  a  copy  of  the  latter 
motion,  as  follows : 

"  The  State  of  Indiana,  Morgan  County,  ss. 

"  In  the  Circuit  Court,  February  term,  1877. 
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^^Lemuel  Gutridgcj  Contestar^  v.  Jonaihan  HadUy^  Con- 
testee, 

^^  Comes  now  the  said  Hadley,  contestee  herein,  and 
enters  a  special  appearance  to  the  above  action  for  the 
purpose  of  this  motion  only,  and  nothing  else,  and  now 
moves  the  court  to  quash  the  notice,  issued  by  the  auditor 
in  the  said  cause  to  this  contestee,  for  the  following  rea- 
sons :  The  said  notice  is  irregular,  defective,  insufficient, 
and  that  the  same  does  not  state  any  definite  time  for  the 
sidd  contestee  to  appear. 

<^And  the  said  contestee,  "appearing  specially  as  afore- 
said, further  moves  the  court  to  set  aside  the  dieriff's  re- 
turn of  service  upon  the  said  notice,  for  the  following 
reasons :  That  the  same  is  defective,  irregular,  insufficient, 
and  does  not  show  that  the  said  notioe  was  served 
on  the  contestee,  by  delivering  to  him  a  copy  thereof,  or 
by  leaving  a  copy  thereof  at  his  last  usual  place  of  resi- 
dence. [  Signed,]  Jonathan  Hadlbt,"  etc. 

This  motion  was  overruled  by  the  court  below,  and  to 
this  decision  the  appellant,  the  contestee,  excepted  and 
filed  his  bill  of  exceptions. 

On  motion  of  the  appellee,  the  contestor,  and  over  the 
objection  of  the  appellant,  the  contestee,  the  appellee  had 
leave  to  and  did  file  an  additional  and  third  paragraph 
of  his  reply  to  appellant's  answer.  And  the  appellant 
moved  the  court  below  to  strike  out  said  third  reply, 
which  motion  was  overruled,  and  appellant  excepted. 
Appellant  also  moved  the  court  below  to  strike  out  the 
second  reply,  which  motion  was  also  overruled,  and  the  ap- 
pellant excepted.  Appellant  demurred  to  each  of  the  sec- 
ond and  third  paragraphs  of  reply,  for  the  want  of  suffi- 
cient facts  therein ;  which  demurrers  were  sustained  as  to 
the  second,  and  overruled  as  to  the  third  reply,  to  which 
latter  decision  the  appellant  excepted.  And  the  cause,  be- 
ing at  issue,  was  submitted  for  trial  to  the  court  below 
Vol.  LVm.— 20 
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without  a  jury,  upon  a  written  agreement,  of  which  the 
following  is  a  copy,  to  wit : 

*^  It  is  agreed,  for  the  purposes  of  a  trial  of  this  cause, 
at  the  present  term  of  this  court,  as  follows : 

'^  1st.  That  the  said  cont^stee,  Jonathan  Hadley,  was 
declared  elected  by  the  certificate  of  the  board  of  can- 
vassers, by  a  majority  of  only  one  (1)  vote ; 

^^2d.  That  the  said  contestee,  Jonathan  Hadley,  re- 
ceived, at  said  election,  two  (2)  illegal  votes ; 

^^3d.  That  the  said  contestor,  Lemuel  Gutridge,  re- 
ceived, at  said  election,  ten  (10)  illegal  votes ; 

*^4th.  That  the  board  of  canvassers,  in  casting  up  the 
returns  from  the  several  voting  precincts  of  said  election, 
and  in  certifying  the  result  of  said  election,  made  a  mis- 
take of  ten  (10)  votes  against  the  contestee,  Lemuel  Out-v 
ridge,  counting  him  ten  (10)  votes  from  one  precinct,  to 
wit,  Jackson  township,  less  than  the  returns  from  said 
Jackson  township  showed  him  entitled  to,  the  returns  of 
the  board  of  judges  showing,  that  the  contestor  received 
two  hundred  and  thirty-two  (282)  votes,  and  said  board 
of  canvassers  by  mistake  allowed  contestor  only  two  hun- 
dred and  twenty-two  (222)  votes  from  said  township  of 
Jackson ; 

*'5th.  That  the  said  contestor  and  said  contestee  were 
rival  candidates  for  said  office  of  treasurer  of  Morgan 
county  at  said  election,  and  they  were  the  only  persons 
voted  for  for  said  office,  and  that  they  are  each  eligible  to 
hold  said  office; 

**  6th.  That  the  certificate  of  return  of  the  board  of  can- 
vassers showed,  that  ITadley  received  nineteen  hundred 
and  seventy-four  (1,974)  votes,  and  Qutridge  received 
nineteen  hundred  and  seventy-three  (1,973)  votes. 

"  The  contestee  reserves  the  right  to  object  to  the  com- 
petency of  the  evidence  as  to  the  mistake  made  by  the 
board  of  canvassers,  mentioned  in  the  4th  article  of 
agreement  herein.  Waiving  all  objections  on  account  of 
form.'* 
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This  agreement  was  entitled  in  this  cause,  and  was 
signed  by  the  attorneys  of  the  parties  respectively.  It 
appears  from  a  bill  of  exceptions,  which  is  properly  in 
the  record,  that  this  agreed  statement  of  facts  was  all  the 
evidence  given  on  the  trial  of  this  caase.  Thereupon  the 
court  below  found  for  the  appellee,  the  contestor,  that  he, 
the  said  Lemuel  Gutridge,  was  duly  elected,  at  said  elec- 
tion, to  said  office  of  treasurer  of  Morgan  county,  and 
that  the  appellant,  the  contestee,  was  not  elected  to  said 
office. 

Appellant's  written  motion  for  a  new  trial,  and  also 
his  motion  in  arrest  of  judgment,  were  each  over- 
ruled by  the  court  below,  and  to  each  of  these  decisions 
he  excepted.  And  judgment  was  then  rendered  by  the 
court  below,  upon  and  in  accordance  with  its  said  find- 
ing, in  favor  of  the  appellee,  the  contestor,  and  against 
the  appellant,  the  contestee ;  from  which  said  judgment 
this  appeal  is  now  here  prosecuted  by  the  appellant. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
several  decisions  of  the  court  below  adverse  to  him.  We 
need  not  set  out  these  alleged  errors,  ks  several  of  them 
have  not  been  noticed  even  by  appellant,  in  argument. 
Instead  thereof,  regarding  all  other  errors  as,  at  least  im- 
pliedly, waived,  we  will  consider  and  decide  only  those 
questions  which  the  appellant's  learned  attorneys  have 
presented  and  discussed  in  their  well-considered  brief  of 
this  cause  in  this  court. 

The  first  error  assigned  by  appellant  is  as  follows : 

**  The  court  erred  in  overruling  appellant's  motion,  on 
special  appearance,  to  quash  the  notice  of  contest,  and  to 
set  aside  the  sheriff's  return  of  service  thereon." 

In  the  18th  section  of  the  act  before  referred  to,  to 
provide  for  contesting  elections,  it  is  provided,  that  when 
the  statement  of  the  grounds  of  contest  is  filed  with  the 
auditor,  he  ^*  shall  issue  a  notice  to  the  contestee  to  ap- 
pear at  the  time  and  place,  specified  in  the  notice  to  the 
commissioners,  which,  with  a  copy  of  such  statement. 


808  SUPREME  COURT  OF  INDIANA. 

Hadlejr  V.  Gatridge. 

shall  be  delivered  to  the  sheriff  of  the  county,  who  shall, 
within  five  days  thereafter,  serve  the  same  on  the  con- 
testee,  by  delivering  to  him  a  copy  of  such  notice  and 
statement,  or  leaving  a  copy  thereof  at  his  last  usual 
place  of  residence."    1  R.  S.  1876,  p.  451. 

On  special  appearance  before  the  board  of  commission- 
ers, as  we  have  seen,  the  appellant,  the  contestee,  filed 
two  written  motions : 

1.  To  quash  the  summons,  notice  in  said  cause;  and, 

2.  To  set  aside  the  process  and  service  in  said  cause; 
assigning  the  same  reason  therefor  in  each  motion,  that 
the  summons,  or  process,  and  service,  were  "  irregular,  de- 
fective and  insufKcient." 

It  appears  from  the  record  in  this  cause,  that  the  "  no- 
tice to  the  contestee,"  the  appellant,  issued  by  the  audi- 
tor, was  in  form  an  ordinary  summons,  directed  to  the 
sheriff  of  Morgan  county,  and  commanding  him  to  sum- 
mon Jonathan  Hadley,  the  contestee,  to  appear  in  the 
commissioners'  court  of  said  county,  at  a  certain  time 
and  place,  being  the  same  <'  time  and  place  specified  in 
the  notice  to  the  commissioners,"  to  '*  answer  the  com- 
plaint of  Lemuel  Gutridge." 

Upon  said  summons  or  notice,  the  sheriff  of  said  county 
made  the  following  return : 

«  Oct.  18th,  1876. 

^^  Served  the  within  summons  on  the  within  named 
deft,  Jonathan  Hadley,  by  reading,  and  delivered  to  said 
Hadley  a  certified  copy  of  complaint,  as  filed  in  audi- 
tor's oflce.  (Signed,)  Thos.  H.  Dixon,  Sh'ff." 

Before  proceeding  to  the  consideration  of  the  questions, 
which  arise  under  this  first  alleged  error,  we  will  first  di- 
rect attention  to  the  provisions  of  the  statute,  under  which 
this  suit  was  instituted,  in  regard  to  the  trial  of  such  a 
suit  by  the  board  of  commissioners.  In  the  19th  section 
of  the  act  before  referred  to,  providing  for  contesting 
elections,  it  is  provided,  among  other  things,  as  follows : 
^  Such  board  of  commissioners  shall  try  and  determine 
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such  contest,  ♦  ♦  ♦  and  shall  be  governed  in  such 
trial  by  the  rules  of  law  obtaining  in  circuit  courts."  1 
B.  S.  1876,  p.  451. 

By  these  provisions,  as  we  construe  them,  it  was  in- 
tended that  the  board  of  commissioners^  in  the  examina- 
tion and  determination  of  all  questions,  either  of  law  or 
of.  fact,  arising  in  the  progress  of  a  contested  election 
case,  should  be  governed  by  the  rules  of  law,  applicable 
to  such  questions,  obtaining  in  the  circuit  courts.  By  au- 
thority of  these  provisions,  and  under  the  rules  of  law 
obtaining  in  circuit  courts,  and  not  by  virtue  of  any  ex* 
press  authority  other  than  these  provisions,  the  appellant, 
the  contestee,  entered  his  special  appearance  in  this  cause, 
and  moved  the  board  of  commissioners  to  quash  the  sum- 
mons issued  as  ^^  notice  to  the  contestee,"  and  to  set  aside 
the  sheriff's  return  of  service  thereon.  As  these  motions 
of  the  appellant  were  authorized  only  ^^  by  the  rules  of 
law  obtaining  in  the  circuit  courts,"  and  not  by  any  express 
statutory  provision,  it  se^ms  very  clear  to  us,  that  these 
motions  were,  as  they  ought  to  have  been,  correctly  and 
properly  decided  under  the  same  rules  of  law.  In  our 
opinion,  the  statute  providing  for  contesting  elections 
should  be  liberally  construed  by  the  courts,  to  the  end 
that  the  will  of  the  people,  in  the  choice  of  public  officers, 
may  not  be  defeated  by  any  merely  formal  or  technical 
objections. 

In  each  of  the  appellant's  motions,  on  special  appear- 
ance, before  the  board  of  commissioners,  the  cause  for  the 
motion,  assigned  therein,  was,  that  the  subject  of  the  mo- 
tion was  ^  irregular,  defective  and  insufficient."  It  is  ob- 
jected by  the  appellee,  to  each  of  these  motions,  that  the 
cause  assigned  therein  for  the  motion  is  too  vague,  un- 
certain and  indefinite,  in  this,  that  it  fails  to  point  out  the 
irregularity,  defect  and  insufficiency  which  constitute  the 
grounds  of  the  motion.  We  think  that  this  objection 
was  well  taken,  as  to  each  of  said  motions.  In  the  case 
of  CampbeU  v.  Swasey,  12  Ind.  70,  an  objection  had  been 
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taken  to  the  service  of  a  summons,  by  a  motion  to  set 
aside  the  sherifi*'8  return,  on  the  ground  that  it  was  ^^  in- 
sufficient/' without  pointing  out  wherein ;  and  it  was  held^ 
that  the  objection  was  not  well  taken.  In  Lueoi  v. 
Smith,  54  Ind  580,  there  had  been  a  motion  to  strike  oat 
part  of  a  pleading,  without  assigning  any  cause  or  rea- 
son therefor,  and  it  was  held,  for  this  reason,  that  the 
motion  was  properly  overruled. 

After  these  motions  on  special  appearance  had  been 
overruled  by  the  board  of  commissioners,  the  appellant, 
as  we  have  seen,  appeared  fully,  and  without  qualifica- 
tion or  limitation,  in  said  cause.  Afterward,  on  appeal, 
in  the  court  below,  the  appellant  entered  a  special  and 
qualified  appearance  in  this  cause,  not  for  the  purpose  of 
renewing  his  motions  on  such  appearance,  as  the  same 
were  made  before  the  board  of  commissioners,  but,  as  be- 
fore stated,  for  the  purpose  of  making  other  and  dififer- 
ent  motions  to  quash  the  notice  of  contest,  and  to  set 
aside  the  sheriff's  return  of  service  thereon.  We  do  not 
doubt  the  appellant's  right,  on  appeal,  to  appear  specially 
in  the  court  below,  and  there  renew  his  motions,  as  made 
on  special  appearance  before  the  board  of  commissioners ; 
but  it  seems  very  clear  to  us,  that,  after  his  full  appear- 
ance in  the  cause  in  the  commissioners'  court,  and  on  his 
appeal  to  the  court  below,  it  was  then  too  late  for  him, 
and  he  ought  not  to  have  been  permitted,  to  appear 
specially  in  the  latter  court,  and  by  new  and  other  mo- 
tions, differing  materially  from  the  motions  made  for  the 
same  purpose  before  the  board  of  commissioners,  to  call 
in  question  again  the  sufficiency  either  of  the  notice  of 
contest,  or  of  the  sheriff's  return  of  service  thereon. 
The  appellant's  special  appearance  in  the  court  below, 
not  to  renew  his  original  motions,  but  to  make  other  and 
different  motions,  to  quash  the  notice  and  set  aside  the 
service  thereof,  was  tantamount  to  a  confession  on  his 
part  that  his  original  motions  m  the  commissioners' 
court  were  not  sufficient  in  law.    If  the  appellant  had 
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not,  ou  special  appearance,  made  any  motions  before  the 
board  of  commissioners,  either  to  quash  the  notice  of 
contest  or  to  set  aside  the  service  thereof,  it  would  hardly 
be  claimed,  that,  on  appeal,  he  could  have  appeared 
specially  in  the  court  below,  and  have  there,  for  the  first 
time,  made  such  motions  successfully.  And  it  seems  to 
OS,  that,  as  his  said  motions  on  special  appearance  in  the 
commissioners'  court  were  too  vague  and  uncertain  to  be 
available  for  the  purpose  contemplated,  he  was  practically 
in  the  same  position  in  the  court  below  as  he  would  have 
been,  if  he  had  not  made  any  motions  on  special  appear- 
ance before  the  board  of  commissioners. 

A^ain,  the  proceedings  in  this  cause,  in  the  commis- 
sioners' court,  and  of  course  in  the  court  below,  were,  or 
ought  to  have  been,  under  the  provisions  of  the  act  be- 
fore referred  to,  ^'  governed  by  the  rules  of  law  obtaining 
in  circuit  courts."  One  of  the  rules  of  law  thus  obtain- 
ing, which  is  applicable  to  the  subject  we  are  now  con- 
sidering, is  to  be  found  in  the  37th  section  of  the  practice 
act,  which  reads  as  follows : 

^^Sec  37.  No  summons,  or  the  service  thereof,  shall 
be  set  aside,  or  be  a<]yudged  insufficient,  where  there  is 
sufficient  substance  about  either  to  inform  the  party  on 
whom  it  may  be  served,  that  there  is  an  action  instituted 
against  him  in  court."    2  E.  S.  1876,  p.  49. 

We  can  conceive  of  no  good  reason  why  this  ^^  rule  of 
law"  should  not  be  applied  to  such  cases  as  the  one  now 
before  us.  The  "  notice  to  the  contestee,"  provided  for 
in  the  act  relating  to  contested  elections,  is,  in  legal  effect* 
a  summons — ^why  should  it  not  be  in  form,  also  ? 

Appellant's  counsel  have  not  discussed,  in  argument, 
the  legal  sufficiency  of  the  summons  or  notice  issued  in 
this  case ;  and,  therefore,  we  conclude  that  the  appellant 
has  waived  all  his  objections,  if  he  had  any,  either  to  the 
form  or  substance  of  said  summons  or  notice. 

The  appellant's  learned  attorneys  earnestly  insist,  how- 
ever, that  the  service  of  said  summons  or  notice,  and  the 
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sheriiF'B  retarn  of  each  Bervice  and  of  the  service  of  a 
copy  of  appellee's  statement  of  the  grounds  of  contest, 
were  legally  insufficient  to  give  the  commissioners'  court, 
or  the  court  below,  jurisdiction  of  the  person  of  the  con* 
testee,  the  appellant  in  this  court.  We  will  briefly  con* 
sider  the  appellant's  objection,  both  to  the  service  and 
return  of  service.  We  may  premise,  that,  in  section  292 
of  the  practice  act,  it  is  provided,  that  "  The  proof  of  the 
service  of  any  process  issued  by  the  court,  or  of  any 
notice  required  to  be  served  upon  any  party,  shall  be  as 
follows :  First  If  served  by  the  sheriff,  his  certificate 
thereof,"  etc.    2  R.  B.  1876,  p.  154. 

As  we  have  seen,  it  is  provided  in. the  18th  sectimi  of 
the  act,  providing  for  contesting  elections,  supra,  that  the 
sheriff  of  the  county  shall,  within  five  days  after  receiving 
from  the  auditor  the  notice  to  the  contestee,  and  a  copy 
of  the  statement  of  the  grounds  of  contest,  serve  the  same 
on  the  contestee,  by  delivering  to  him  a  copy  of  such 
notice  and  statement,  or  by  leaving  a  copy  thereof  at  his 
last  usual  place  of  residence.  It  is  very  dear  to  our 
minds,  that  this  18th  section,  in  so 'far  as  it  prescribes 
either  the  time  within  which,  or  the  mode  in  which,  the 
service  shall  be  made,  is  purely  directory  to  the  sheriff 
of  the  time  and  manner  in  which  he  shall  discharge  his 
duty  in  such  cases.  It  never  was  intended  by  this  section, 
as  we  construe  it,  that  the  right  of  any  one  to  a  public 
office,  to  which  he  was  eligible  and  had  been  lawfully 
elected,  should  be  made  dependent  in  anywise  upon  the 
good  faith,  diligence  or  intelligence  of  the  sheriff  of  the 
county,  it  might  be,  of  a  personal  or  political  opponent. 
The  statute  points  out  to  the  sheriff  the  time  and  the 
manner  in  which  service  may  be  made;  but,  in  our  opin- 
ion, it  will  not  do  to  say,  in  the  absence  of  a  positive  pro- 
vision to  that  effect,  that  service  after  the  time,  or  in 
some  other  recognized  mode,  would  not  be  sufficient  ser- 
vice. 

The  85th  section  of  the  practice  act,  approved  June 


NOVEMBER  TERM,  1877.  818 

Hadlej  «.  Qutridge. 

18th,  1852,  some  time  after  the  approval  of  the  act  in  re* 
Ifltion  to  contested  elections  provides,  as  follows : 

*^  Skc.  85.  The  summons  shall  be  served,  either  perscm- 
ally  on  the  defendant,  or  by  leaving  a  copy  thereof  at  his 
usual  Of  last  place  of  residence.  An  acknowledgment  on 
tiie  back  of  the  process,  or  the  voluntary  appearance  of 
a  defendant,  is  equivalent  to  service."    2  R.  S.  1876,  p.  47. 

This  section  contains  some  of  the  ^  rules  of  law  obtain- 
ing in  circuit  courts,"  which  we  think  are  applicable  to 
the  subject  we  are  now  considering.  In  this  case,  the 
sheriff's  return  of  the  summons,  or  ^^  notice  to  the  con- 
testee,"  showed,  that  it  was  served  personally  on  the  con* 
testee,  ^^by  reading."  If  the  appellant  had  signed  ^an 
acknowledgment  on  the  back  of  the  process,"  it  would 
hardly  be  questioned  that  this  would  have  been  <*  equiva- 
lent to  service  "  on  the  appellant,  even  if  a  <*  copy  of  the 
notice  "  had  not  been  delivered  to  him.  Nor  would  it  be 
doubted,  we  think,  that  appellant's  ^voluntary  appear- 
ance" would  have  been  **  equivalent  to  service,"  and 
would  have  given  the  commissioners'  court  complete  juris- 
diction of  appellant's  person,  without  the  delivery  to  him 
of  a  copy  of  the  ^^  notice  to  the  contestee."^  We  know  of 
no  good  reason  why  the  service  of  the  summons  or  notice 
in  this  case,  by  reading  to  the  appellant,  the  contestee, 
should  not  be  held  to  be  a  valid  and  sufficient  service  to 
give  the  commissioners'  court  complete  jurisdiction  of 
the  appellant's  person.  There  was  certainly  <*  sufficient 
substance,"  in  the  service  of  said  summons  or  notice,  to 
inform  the  appellant,  the  contestee,  that  there  was  a  suit 
instituted  against  him  in  the  commissioners'  court.  2  R. 
B.  1876,  p.  49,  sec.  87.  We  are  aware,  that  the  conclu- 
sions we  have  reached,  on  the  subject  now  under  consid- 
eration, are  m  conflict  with  some  of  the  points  decided 
in  the  case  of  ITie  State^  ex  rel.  CombSj  v.  Hudson^  87  Ind. 
198;  and,  therefore,  to  the  extent  of  such  conflict,  the 
case  cited  is  overruled. 

One  other  point  is  made  by  the  appellant's  counsel,  on 
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the  alleged  insufficiency  of  the  eherifi'^s  return,  which  ia 
thu8  stated :  "A  sberiii*  may  certify  on  a  writ  iu  his 
hands,  that  he  served  a  copy  thereof;  but  he  has  no  power 
to  certify,  that  he  served  a  copy  of  a  paper  on  file  iu  the 
auditor's  office."  Why  not  ?  The  law  required  the  audi- 
tor to  deliver  to  the  sherift'  a  copy  of  the  grounds  of  con- 
test, on  file  in  the  auditor's  office,  and  also  required  the 
sheriff  to  deliver  such  copy  to  the  appellant,  the  contestee. 
The  sheriff'^  certificate  of  the  delivery  of  such  copy  was 
proof  of  the  service  thereof;  and  this  was  so,  without  re- 
gard to  the  place  where  such  certificate  was  written,  and 
whether  written  on  a  separate  paper,  or  endorsed  on  an- 
other writ. 

.  After  this  cause  was  appealed  from  the  commissioners' 
court  to  the  court  below,  the  appellee,  with  leave  of  the 
latter  court  and  over  the  appellant's  objections,  filed  an 
additional  and  third  reply  to  the  appellant's  answer.  In 
this  third  reply,  the  appellee  stated  specifically  and  at 
length  the  mistake  made  by  the  board  of  canvassers^ 
in  regard  to  the  number  of  votes  received  by  appellee  in 
Jackson  township,  at  said  election,  in  estimating  and 
counting  for  appellee  222  votes  only,  as  the  whole  number 
of  votes  received  by  him  in  said  township,  whereas  he 
had,  in  fact,  received  232  votes  at  said  election  in  Jackson 
township.  This  alleged  mistake  was  fully  admitted  by 
the  appellant,  in  the  fourth  item  of  the  agreed  statement 
of  facts,  before  set  out,  on  which  this  cause  was  tried  by 
the  court  below. 

Appellant's  motion  to  strike  out  this  third  reply,  and 
his  demurrer  thereto  for  want  of  sufficient  facts,  were 
severally  overruled ;  and  to  these  decisions  the  appellant 
excepted,  and  has  assigned  the  same  as  errors,  in  this  court 

The  objection  urged  by  appellant's  counsel  to  this  third 
reply  is,  that  it  sets  up  the  mistake,  and  not  the  malcon- 
duct,  of  the  board  of  canvassers,  as  a  ground  of  contest ; 
and  they  say  ^'  mere  charge  of  mistake  will  not  do."    It 
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Beems  to  us,  however,  that  it  is  malconduct  in  officers  of 
elections  to  make  mistakes  in  the  discharge  of  their  du- 
ties ;  not,  of  course,  in  any  corrupt  sense  of  the  word,  hut 
it  certainly  is  not  good  conduct  on  their  part  to  make 
such  mistakes.  In  such  a  case  as  this,  the  question  for 
trial  is.  Has  any  eligible  person,  other  than  the  contestee, 
received  a  higher  number  of  legal  votes  for  the  office  in 
question  than  the  contestee  7  In  the  proper  determina- 
tion of  this  question,  of  course  all  matters  of  mistake  are 
material,  and  must  be  taken  into  account.  In  our  opin- 
ion, therefore,  the  appellant's  objections  to  the  third  re- 
ply were  not  well  taken.    Dobyna  v.  Weadon^  50  Ind.  298. 

If,  however,  the  court  below  had  erred  in  its  decisions 
in  regard  to  appellee's  third  reply,  the  errors  would  have 
been  harmless,  for  the  reason  that  the  facts  in  regard  to 
the  alleged  mistake,  set  up  in  said  reply,  would  have 
been  clearly  admissible  in  evidence  under  the  first  ground 
of  contest,  set  out  in  appellee's  statement  or  complaint. 
This  first  ground  of  contest  was  thus  stated :  '^^  That  he, 
the  said  contestor,  received  at  said  election,  for  said  office, 
a  greater  number  of  legal  votes  than  were  at  said  elec- 
tion received  by  said  contestee  for  said  office;  and  that 
the  said  contestor  was  then  and  there,  and  is  still,  eligible 
to  hold  and  fill  said  office.''  Of  course,  under  this  ground 
of  contest,  any  evidence  tending  to  show  the  actual  num- 
ber of  legal  votes  received  by  either  of  said  parties  for 
said  office,  at  said  election,  would  have  been  admissible, 
even  though  it  involved  the  mistake  or  malconduct  of 
some  of  the  officers  of  said  election. 

In  our  opinion,  there  is  no  available  error  in  the  record 
of  this  case,  of  which  the  appellant  can  complain. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Fontaine  v.  Houston  bt  al. 

fig  «^  NoncE  BY  Publication. — Affidavit  far, — Foredoeure  of  Morigage, — ^In  an  ae- 

y  T^\  tion  to  foreclose  a  mortgage  on  real  estate,  against  a  non-resident  holder 

143  2aj[  of  the  equity  of  redemption,  a  notioe  of  the  pendency  of  such  action, 

giyen  to  such  holder  by  publication,  must,  to  be  Talid,  be  based  upon  an 

affidavit,  complying  with  the  requirements  of  section  38  of  the  practice 

act.    2  R  a  1876,  p.  49. 

Same. — Jwritdieiion.'—Skenff^s  Sale, — Caae  Oterruied, — Where  such  holder 

has  no  actual  knowledge  of  sqch  action,  and  the  notioe  by  publication  is 

baaed  on  an  affidavit,  that  the  affiant  *'  is  informed  and  believes  that  the 

defendant,''  such^holder, ''  is  not  a  resident  of  the  State  of  Indiana,"  sach 

notice  is  void,  the  court  has  no  jurisdiction  to  hear  the  cause,  and  a  sale 

made  on  a  decree*  rendered  therein  is  void.    Trew  v.  QaMlt  10  Ind.  26Sy 

overruled. 

From  the  MlEirion  Circuit  Court. 

C.  P  Jacobs  and  JS,  H.  Terrdlj  for  appellant. 

L.  Jordan^  JS.  Jordan  and  R,  0.  SawkinSj  for  appellees. 

PsRKiNSy  C.  J. — Complaint  by  Matilda  Fontaine,  the 
appellant,  tD  redeem  real  estate,  etc. 

Demurrer  to  the  complaint  sustained. 

Final  j  udgment  on  demurrer,  against  the  plaintiff^  and 
appeal  by  her  to  this  court. 

The  complaint  alleges,  that,  on  the  10th  day  of  July, 
1862,  she  was  the  owner,  in  fee,  of  one  undivided  fourth 
of  certain  real  estate  in  Marion  county,  Indiana,  describ- 
ing it;  that  The  Indianapolis  Building  and  Loan  Fund  and 
Savings  Association  had  a  mortgage  on  said  real  estate 
of  one  thousand  dollars,  prior 'in  date  to  her  deed;  that, 
on  the  12th  day  of  July,  1862,  said  association  com- 
menced a  suit  in  the  Marion  Circuit  Court,  Indiana,  to 
foreclose  said  mortgage,  and  prosecuted  said  suit  to  judg- 
ment, on  which  a  sale  of  the  real  estate  was  had ;  that, 
the  plaintiff  was,  before  and  at  the  commencement  of 
said  suit,  a  resident  of  the  State  of  Kentucky,  and  not  of 
Indiana,  and  received  no  notice,  and  had  no  knowledge, 
of  said  foreclosure  suit,  judgment  and  sale  till  the  year 
1875 ;  that  said  court  took  jurisdiction  in  said  suit  to  de* 
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cree  a  foreclosare  of  her  equity  of  redemption,  upon  pub- 
lication made  upon  the  following  aflSdavit,  and  none 
other,  viz. : 

*^  John  Caven,  being  sworn,  upon  his  oath,  sayB,  that 
he  is  informed  and  believes  that  the  defendant,  Matilda 
Fontaine,  is  not  a  resident  of  the  State  of  Indiana. 

**  John  Cavbn. 

^  Subscribed  and  sworn  to  this  12th  day  of  July,  1862. 

"  William  Wallace,  Clerk/' 

The  averments  in  the  complaint  exclude  the  presump* 
tioD,  that  this  plaintiff  oould  have  authorized  any  action 
by  any  one  for  her  in  the  premises. 

The  complaint  avers,  that  this  affidavit  is  not  in  compli- 
ance with  the  statute,  that  publication  made  upon  it  was 
void,  and  that  hence  the  court  had  no  jurisdiction  in  the 
case  as  to  her. 

She  asks  to  be  allowed  to  redeem. 

We  have  given  enough  of  the  complaint  to  present 
the  only  question  raised  and  argued  by  counsel  on  either 
side,  and  that  is  this :     Was  the  notice  published  upon 
'  the  affidavit  above  copied  a  nullity  ? 

It  is  a  fundamental  rule  of  law,  that  statutory  provi- 
sions for  acquiring  jurisdiction  of  the  person  of  a  defend- 
ant by  publication  must  be  strictly  pursued. 

We  must  turn,  then,  to  the  statute,  and  ascertain  what 
its  provisions  are. 

Section  88  of  the  code,  2  R.  S.  1876,  p.  49,  con- 
tains the  provisions  governing  this  case,  which  are  these: 
"  Where  it  appears,  by  affidavit  filed,  that  a  cause  of  ac- 
tion exists  against  any  defendant,  or  that  he  is  a  neces- 
sary party  to  an  action,  in  relation  to  real  estate,  the 
clerk,  by  order  of  the  court,  if  in  session,  6r  in  vacation 
without  such  order,  shall  cause  a  notice  of  the  pendency 
of  such  action,  and  the  term  at  which  the  same  will 
stand  for  trial,  to  be  published  for  three  weeks  success- 
ively in  some  newspaper  of  general  circulation  printed  in 
the  county,  or  if  none  be  printed  therein,  then  in  the 
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county  in  this  State  nearest  thereto  in  which  any  such 
newspaper  is  printed,  in  either  of  the  following  cases, 
shown  hy  affidavit : 

"  First  Where  the  defendant  is  a  foreign  corporation, 
and  has  property  within  the  State,  or  the  cause  of  action 
arose  therein. 

^^  Second.  Where  the  defendant,  being  a  resident  of 
this  State,  has  departed  therefrom,  with  intent  to  defraud 
his  creditors,  or  to  avoid  the  service  of  the  summons,  or 
keeps  himself  concealed  therein,  with  a  like  intent. 

'<  Third.  In  all  cases  where  the  defendant  is  not  a  resi- 
dent of  this  State,  and  the  cause  of  action  is  founded  up- 
on or  connected  with  a  contract,  or  arises  from  a  duty 
imposed  by  law,  or  the  object  of  the  action  is  to  enforce 
or  discharge  a  lien,  or  to  obtain  a  divorce." 

The  suit  of  the  Building  and  Loan  Fund  Association, 
above  mentioned,  was  to  enforce  a  lien  upon  real  estate. 
The  plaintifi'  in  this  suit,  Matilda  Fontaine,  was  a  neces- 
sary party  to  that  suit,  and  she  was  a  non-resident.  Both 
of  these  latter  facts  should  have  been  shown  in  the  affida- 
vit, to  obtain  an  order  of  publication.  Both  were  equally 
material,  and  the  omission  of  either  rendered  the  affidavit 
fatally  defective.  This  is  not  a  point  to  be  argued.  It  is 
not  the  privilege  of  the  court,  in  this  class  of  cases,  to 
dispense  with  any  provision  of  the  statute  relative  to  the 
acquiring  of  jurisdiction ;  but,  on  the  other  hand,  it  is  its 
duty  to  see  that  the  provisions  of  the  statute  are  strictly 
complied  with.  The  facts  required  to  be  shown  in  the 
affidavit  are  jurisdictional  facts,  in  cases  where  the  court  is 
expected  to  proceed  to  adjudicate  upon  the  rights  of  parties 
who  have  no  actual  notice  of  the  proceedings ;  and  the 
courts  acquire  such  right  from  the  statute 'alone.  Thus 
saiththe  statute,  is  the  only  reason  necessary  to  be  given 
in  answer  to  the  question,  why  it  is  necessary  that  the 
affidavit  should  contain  the  omitted  statement.  The  affi- 
davit being  fatally  defective,  the  order  of  publication 
made  upon  it  was  void,  the  notice  by  publication  was  a 
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nullity,  the  court  acquired  no  juriBdiction,  and  the  decree 
of  forecloBure  against  the  plaintiff  in  this  suit  was  void. 
Trew  V.  Gaskill,  10  Ind.  265,  is  overruled  as  to  this  point. 
It  is  unsupported  hy  a  single  authority,  so  far  as  we  can 
discover. 

It  has  been  suggested,  that  the  decisions  in  other  States 
may  not  be  in  point,  because,  in  them,  the  modes  of  com- 
mencing suits  may  be  different;  that  in  this  State  a  com- 
plaint  must  be  filed  before  the  publication  is  made,  which 
will  disclose  the  cause  of  action,  etc.  Such  is  the  case,  so  far 
as  we  are  advised  in  the  other  States  of  the  Union.  Such 
is  the  case  in  New  York.  Voorhies'  Code,  10th  ed.,  p.  145. 
It  is  so  in  California.  Harston  Practice,  sec.  405.  And,  in 
these  States  respectively,  the  code  of  practice  contains  a  pro- 
vision, substantially  the  same  as  ours,  for  obtaining  an  or- 
der of  publication ;  and  the  courts  in  those  States  hold,  that 
an  order  of  publication  obtained  upon  an  affidavit,  not  con- 
taining all  the  reqiftsites  mentioned  in  the  statute,  is  a 
nullity,  conferring  no  jurisdiction.  Harston  Prac,  sec.  412, 
where  the  cases  are  collected.  Voorhies'  Code,  10th  ed.,  p. 
187,  where  the  New  York  cases  are  cited. 

The  case  of  Johnson  v.  Patterson^  12  Ind.  471,  sustains 
the  decision  we  make  in  this  case.  So  do  the  decisions 
in  this  State  in  attachment  cases,  which  are  similar  in 
principle  to  that  now  under  consideration.  Mamine  v. 
Murphy^  8  Ind.  272. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings,  etc. 

Opinion  filed  at  May  Term,  1877. 

Petition  for  a  rehearing  oyerruled  at  November  Term,  1877 
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Chattel  Mobtgags. — Action  AgavMl  Svh&eqiunt  Purehtuer, — AUeraHcn  fif 
Eeeovd^-^Fieading, — In  an  action  hy  the  holder  of  a  dulj-recorded  chat- 
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tel  mortgage  on  certain  growing  crope,  against  a  person  who  is  alleged 
to  have  unlawfully  seized  upon  and  carried  away  such  crops,  an  answer, 
alleging  an  alteration  of  the  record  of  such  mortgage,  so  as  to  change 
the  date  of  the  maturity  of  the  mortgage  deht,  it  insufficient* 
Sahx.— Xeoy.— Jiudteto/  iSSo/s.— Where,  in  such  action,  the  defendant  claims 
the  mortgaged  property  by  virtue  of  a  judicial  sale  of  the  same,  on  an  ex- 
ecution issued  on  a  judgment  rendered  subsequent  to  the  date  of  such 
mortgage,  an  answer,  alleging  that  the  mortgagee  had  not  accepted  such 
mortgage  until  alter  the  mortgaged  property  had  been  levied  on  onder 
such  execution,  is  sufficient. 

From  the  DeEalb  Circuit  Court. 

•A  /.  Best  J  for  appellant. 

J.  A.  WoodhuU  and  •/.  Morris^  for  appellee. 

BiDDLE,  C^  J. — The  complaint  of  Jeremiah  Hematreet, 
against  Christopher  Cool,  avers  the  following  facts,  which 
we  state  briefly : 

That,  on  the  80th  day  of  May,  1870,  Jotham  Woolsey 
made  his  note  to  Henry  Frick,  for  five  hundred  and  sixty- 
one  dollars  and  sixty-six  cents,  and  on  the  same  day 
executed  a  mortgage  on  certain  growing  crops,  to  se- 
cure the  payment  of  the  note;  that  the  mortgage  was 
duly  recorded  within  ten  days,  and  the  note  and  mortgage 
assigned  by  written  endorsement  to  the  plaintiff. 

That,  before  default  by  the  mortgagor,  the  defendant, 
with  notice  of  the  plaintiff's  rights,  wrongfully  took  pos- 
session of  the  said  growing  crops,  and  converted  the 
same  to  his  own  use,  and  that  the  note  is  still  unpaid. 

Cool  answered.  1.  The  general  denial ;  2  and  8.  By 
special  paragraphs. 

Demurrers  were  overruled  to  paragraphs  2  and  8  of  the 
answer,  upon  the  ground  that  each  of  them  stated  facts 
sufficient  to  constitute  a  defence.  Exceptionsto  these  rul- 
ings were  reserved,  and  they  present  the  only  questions 
in  the  case.    Judgment. 

The  appellee  defends  the  case  as  the  administrator  of 
the  estate  of  Cool,  who  is  since  deceased. 

The  second  paragraph  of  the  answer  sets  out  the  note 
and  mortgage  described  in  the  complaint^  and  avers,  that 
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the  iodebtedoess  expressed  iu  the  note  was  not  payable 
on  the  22d  day  of  November,  1872,  as  stated  in  the  note, 
but  was  payable  on  the  22d  day  of  November,  1871 ;  that 
Woolsey  procured  the  recorder  to  alter  the  record  of  the 
mortgage  so  as  to  make  it  secure  the  debt,  payable  on  the 
22d  day  of  November,  1871,  instead  of  1872,  as  the  mort- 
gage had  been  recorded. 

That  the  defendant,  on  the  2d  day  of  June,  1871,  re- 
covered a  judgment  before  a  justice  of  the  peace,  against 
Woolsey,  for  one  hundred  and  nineteen  dollars,  and 
costs,  and,  on  the  12th  day  of  June,  1871,  caused  exe- 
cution to  be  had  of  the  same,  by  levying  upon  and  selling 
the  property  described  in  the  mortgage,  which  he  pur- 
chased, and  thereby  became  the  owner  and  took  posses- 
sion of,  as  he  lawfully  might  do. 

.  The  note  and  mortgage  described  in  the  complaint 
were  made  on  the  80th  day  of  May,  1871.  The  judg- 
ment set  up  in  the  second  paragraph  of  answer,  under 
which  the  defendant  below  claimed  to  hold  the  property, 
was  rendered  on  the  2d  day  of  June,  1871,  three  days 
after  the  note  and  mortgage  were  made.  At  what  time 
the  cause  of  action  upon  which  the  judgment  was  ren- 
dered accrued,  is  not  shown,  and  we  cannot  presume  that 
it  existed  at  any  earlier  date  than  \ that  of  the  judgment. 
The  mortgage,  therefore,  was  a  lien  upon  the  property 
before  the  judgment  was  rendered,  and  as  far  as  the  an- 
swer shows,  before  the  cause  of  action  accrued.  In  this 
state  of  facts,  the  purchaser  of  the  property  under  the 
judgment  took  it  subject  to  the  mortgage  lien. 

The  alteration  of  the  record  by  the  recorder,  as  it  is  al- 
leged, was  harmless.  It  does  not  appear  but  what  it  was 
made  by  the  consent  of  all  parties  concerned,  for  the  pur- 
pose of  correcting  a  mistake.  And  whether  the  debt  se- 
cured by  the  mortgage  was  due  November  22d,  1871,  or 
1872,  will  not  affect  the  lien  upon  the  property  in  contro- 
versy. The  StatCy  ex  rel.,  etc.,  v.  Berg,  50  Ind.  496. 
Vol.  LVin.— 21 
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We  think  the  court  erred  in  holding  the  second  para- 
graph of  the  answer  sufficient. 

The  third  paragraph  of  the  answer  sets  up  the  same 
judgment  as  that  stated  in  the  second,  and  the  purchase 
of  the  property  in  controversy  under  it,  by  the  defend- 
ant below,  and  avers,  that  Prick,  the  mortgagee,  never 
accepted  the  mortgage  until  after  the  property  in  dispute 
had  been  seized  and  levied  upon  under  the  judgment. 

This  we  believe  to  be  a  good  answer.  The  mortgage  was 
not  valid,  as  against  the  purchaser  under  the  judgment, 
until  accepted  by  the  mortgagee,  and,  if  not  accepted  un- 
til after  a  levy  upon  the  property  had  been  made,  would 
lose  its  precedence  as  a  lien. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  proceed  according  to  this 
opinion. 


Wood  bt  al.  v,  Winings  bt  al. 

PABniTOK. — SaU  hy  (hmmimoner,---Tneufnbranoe», — Lien, — Judgment,— FVaud, 
—  Warranty. — Injunction, — Beal  estate  sold  by  a  oommifwioner,  in  an 
action  for  partition,  is  sabject  to  a  prior  judgment  ]ien  thereon ;  and.  In 
the  abseoce  of  fraud  or  warranty  in  such  sale,  he  can  neither  enjoin  a  sale 
by  the  sheriff  to  satisfy  such  lien,  nor  procure  an  order  that  the  same  be 
satisfied  by  the  commissioner  out  of  purchase-money  paid  to  the  latter, 
by  the  purchaser,  for  such  real  estate. 

Prom  the  Henry  Circuit  Court. 

J.  M.  Browriy  J.  Brown  and  iZ.  L.  Polkj  for  appellants. 
W.  GrrosCj  for  appellees. 

Pbrkins,  C.  J. — Appellants  filed  the  following  com- 
plaint in  the  Henry  Circuit  Court : 

"Albert  Wood  and  Robert  L.  Polk,  plaintiffs,  complain 
of  Joseph  Winings  and  Hiram  R.  Mmor,  defendants, 
and  say,  that  heretofore,  to  wit,  on  the  25th  day  of  Sep- 
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tember,  1871,  Micajah  C.  Fortner  and  Samuel  Winings 
were  the  owners  in  fee  simple,  each  of  the  undivided  one- 
•half  thereof,  of  the  following  described  real  estate,  to  wit : 
Commencing  at  the  north-east  corner  of  lot  number  2,  in 
block  B,  in  Abbott's  addition  to  the  town  of  Millville,  in 
said  county,  running  thence  north  fitly  feet,  thence  west 
one  hundred  and  twenty  feet,  thence  south  fifty  feet,  thence 
east  one  hundred  and  twenty  feet,  to  the  place  of  beginning, 
being  in  the  east  half  of  the  north-east  quarter  of  section 
15,  township  17,  range  11 ;  that  on  said  day  the  said  Mi- 
cajah G.  Fortner  and  his  wife,  for  a  valuable  considera- 
tion, conveyed  his  undivided  one-half  of  said  real  estate 
to  said  plaintiff  Wood;  that  afterward,  to  wit,  on  the 
18th  day  of  March,  1874,  said  Wood  brought  suit  in  the 
Henry  Circuit  Court,  of  said  State,  against  said  Samuel 
Winings  and  said  Joseph  Winings,  alleging  in  his  com- 
plaint that  he  and  said  Samuel  Winings  were  the  owners 
in  fee  simple,  each  of  the  undivided  one-half,  of  said  real 
estate,  and  tenants  in  common  therein,  and  that  said 
Joseph  Winings  claimed  to  be  the  owner  of  said  real 
estate,  though  in  fact  he  had  no  title  thereto  or  interest 
therein,  and  praying  that  said  plaintiff's  title  be  quieted 
and  forever  set  at  rest,  and  that  Joseph  Winings  be  en- 
joined from  claiming  title  thereto,  and  that  partition 
thereof  might  be  had,  and  the  said  plaintiff's  one-half 
thereof  be  assigned  him;  that,  at  the  April  term,  1874,  of 
said  court,  such  proceedings  were  had  in  such  cause,  that 
the  said  court,  then  having  jurisdiction  of  the  subject- 
matter  of  said  suit,  and  of  the  person  of  said  defendants, 
Samuel  and  Joseph  Winings,  adjudged,  that  said  Samuel 
Winings  and  said  Albert  Wood  were  the  owners  in  fee 
simple,  and  tenants  in  common,  of  said  real  estate,  each  of 
the  one-half  thereof,  and  that  the  plaintiff  w^s  entitled 
to  partition  thereof,  and  that  Joseph  Wirings  had  no  title 
thereto,  and  that  he  be  forever  estopped  from  claiming  or 
setting  up  his  pretended  title,  and  that  the  plaintiff's  title 
be  forever  quieted  and  set  at  rest;  and  further,  that  said 
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real  estate  was  not  sasceptible  of  division  without  great 
injury  thereto  and  to  the  owners  thereof.    And  there- 
upon,  on  motion  of  said  plaintiff,  it  was  ordered  bj  said 
court,  that  the  whole  of  the  said  real  estate  be  sold  for  one- 
third  cash,  and  one-third  in  nine  and  one-third  in  eighteen 
months  from  the  day  of  sale,  at  public  auction,  and  the 
court  appointed  said  Robert  L.  Polk  a  commissioner,  to 
make  sale  of  said  real  estate  upon  said  terms,  who  there- 
upon filed  bond  as  such  commissioner  with  security  to 
the  approval  of  said  court ;  that  said  commissioner  pro- 
ceeded, in  accordance  with  said  order,  to  advertise  and  sell 
said  real  estate,  and  caused  the  same  to  be  duly  appraised 
on  the  4th  day  of  September,  1874 ;  that  the  same  was 
so  appraised  at  $600,  not  taking  into  consideration  any 
liens  or  incumbrances  thereon,  the  amount  of  the  liens 
thereon  being  unknown  to  said  commissioner,  said  ap- 
praisers and  said  Wood;  that  afterward,  on  the  5th  day 
of  September,  1874,  the  said  commissioner,  having  given 
the  requisite  notice  of  the  time,  place  and  terms  of  such 
sale,  sold  said  real  estate  at  public  auction  upon  the  said 
premises,  to  said  Albert  Wood,  for  the  sum  of  (400, 
that  being  the  highest  price  he  could  obtain  therefor  and 
being  two-thirds  of  the  appraised  value,  and  he  being 
the  best  and  highest  bidder ;  that  afterward,  at  the  April 
term,  1875,  of  said  court,  the  said  commissioner  made  re- 
port under  oath  to  said  court  of  said  sale  and  his  doings 
therein,  and  that  said  sale  was  made  upon  the  basis  of  an 
unencumbered  title,  and  not  subject  to  encumbrances, 
that  said  sale  was  thereupon  confirmed  by  said  court; 
that,  at  the  time  of  said  sale,  the  said  commissioner  exe- 
cuted to  said  Wood  a  certificate  of  purchase  for  said  real 
estate,  agreeing  therein  to  execute  to  him  a  deed  therefor 
upon  the  full  payment  of  the  purchase-money  and  upon 
order  of  said  court;  that  the  first  two  instalments  of  said 
purchase-money,,  to  wit,  two-thirds  of  f400,  have  been 
paid  by  said  Wood  to  said  commissioner;  that  said  Samuel 
and  Joseph  Winings  were  present  at  said  sale  and  had  full 
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opportanity  to  bid  apon  said  real  estate,  if  they  had  de- 
sired to  do  so ;  that,  on  the  18th  day  of  July,  1871,  Robert 
and  Franklin  6.  Neweome  recovered  judgment  in  the 
court  of  common  pleas  of  said  county,  at  its  July  term, 
against  said  Micajah  C.  Fortner,  in  the  sum  of  one  hundred 
and  sixty-five  dollars  and  thirty-five  cents,  and  costs  of 
suit  taxed  at  six  dollars  and  forty-seven  cents ;  that  no 
execution  was  issued  upon  said  judgment  until  the  28th 
day  of  June,  1875,  on  which  day  an  execution  was  issued 
to  the  sheriff  of  said  county ;  that  afterward,  to  wit,  on 
the  21st  day  of  July,  1875,  said  Robert  and  Franklin  G. 
Neweome  sold  and  assigned  said  judgment  to  said  Joseph 
Winings,  which  assignment  was  in  writing,  upon  said 
judgment,  and  in  these  words,  to  wit: 

<^  ^  For  value  received  we  hereby  assign  this  judgment  to 
Joseph  Winings,  without  recourse,  this  July  21st,  1875. 

« *  R.  &  F.  G.  Nbwcomb, 
"  *  by  A.  B.  Knode,  Agent. 
"  ^Attest  R.  B.  Cabr,  Clerk.' 

"  That  afterward  said  Joseph  Winings  directed  the 
sheriff  of  said  county  to  levy  said  execution  upon  the 
undivided  one-half  of  said  real  estate,  as  the  property  of 
said  Micajah  C.  Fortner,  and  the  said  defendant' Minor, 
then  and  now  the  sheriff  of  said  county,  did,  on  the  9th 
day  of  September,  1875,  levy  said  execution  upon  the 
undivided  one-half  of  said  real  estate,  and  has  advertised 
that  he  will  sell  the  same  as  the  property  of  said  Fortner, 
at  the  court-house  door,  in  Newcastle,  at  public  auction, 
on  Saturday  the  2d  day  of  October,  1875 ;  a^d  the  plain- 
tiffs aver,  that  he  is  about  to  offer  said  real  estate  as  afore- 
said for  sale ;  that,  on  the  —  day  of ,  1868,  and  long 

before  the  date  of  the  said  judgment  of  the  said  New- 
cdmes,  Leon  Marks  and  others  recovered  judgment  in  the 
United  States  Circuit  Court  for  the  District  of  Indiana, 
against  said  Micajah  C.  Fortner  and  said  Samuel  Win- 
ings, as  partners,  in  the  sum  of  six  hundred  and  eighty- 
three  dollars  and  costs  of  suit;  that  a  part  of  said  judg- 
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ment  has  since  been  paid,  leaving,  however,  due  thereon 
and  not  paid,  of  judgment  and  costs,  on  the  7th  day  of 
August,  1875,  the  sum  of  one  hundred  and  five  dollars  and 
fifty-four  cents ;  that  Ben  Spooner,  U.  S.  marshall,  by 
virtue  of  an  execution  directed  to  him  from  said  court, 
advertised  said  real  estate  for  sale,  as  the  property  of  said 
Fortner  &  Winings,  July  27th,  1875,  and  the  same  not 
being  sold  on  that  day,  was  about  to  readvertise  and  sell 
the  same  upon  said  execution ;  that  the  said  commissioner, 
on  the  said  7th  day  of  August,  1875,  paid  the  amount 
then  due  thereon,  to  wit,  one  hundred  and  five  dollars 
and  fifty -four  cents,  out  of  the  funds  arising  from  his  said 
sale  of  said  real  estate ;  that  so  soon  as  said  commissioner, 
can  collect  the  residue  of  said  purchase-money  and  pay  the 
costs  arising  from  such  partition  suit  and  sale,  he  is  ready 
and  willing  to  apply  the  one-half  of  the  residue  upon  the 
said  Newcome  judgment,  as  he  is  informed  and  believes 
that  the  same,  if  a  lien  at  all,  is  the  first  and  oldest  lien 
against  said  Fortner,  after  that  of  the  said  Leon  Marks 
et  al.y  provided,  in  the  judgment  of  the  court,  it  is  proper 
for  him  to  make  such  application  of  said  funds. 

^^  The  plaintifi  therefore  pray,  that  said  defendants  be 
perpetually  enjoined  from  selling  said  real  estate  under 
or  by  virtue  of  said  execution  or  judgment,  and  that  the 
title  of  said  Wood  be  forever  quieted  and  set  at  rest  as 
against  said  judgment  or  any  claim  thereunder,  and  pray 
all  necessary  relief.  Albbrt  Wood. 

"  Robert  L.  Polk. 

^<  State  of  Indiana,  Henry  County,  ss : 

"Albert  Wood,  being  duly  sworn,  upon  his  oath  says, 
that  the  allegations  in  the  foregoing  complaint  are  true, 
as  he  verily  believes.  Albert  Wood. 

"  Subscribed  and  sworn  to  before  me,  Sept.  29th,  1875. 

«  R.  B.  Carr,  Clerk." 

A  demurrer  to  the  complaint,  for  want  of  facts  con- 
stituting a  cause  of  action,  was  sustained,  exceptions 
taken,  and,  in  the  absence  of  an  application  for  leave  to 
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amendy  the  complaint  was  dismissed,  and  exceptions 
taken  to  the  dismissal. 

The  sustaining  of  the  .demurrer  to  the  complaint  is  as- 
signed for  error. 

The  complaint  shows,  that,  on  the  5th  day  of  Septem- 
ber, 1874,  the  plaintiff  Albert  Wood,  purchased  at  a 
judicial  sale,  the  real  estate  in  question,  for  four  hun- 
dred dollars.  There  was  no  representation,  fraud  or 
warranty  in  the  sale. 

The  real  estate,  at  the  time,  was  encumbered  by  two 
judgments.  But  they  were  of  record,  and,  but  for  the 
apparent  gross  carelessness  and  fault  of  said  appellant, 
would  have  been  known  to  him  before  the  sale.  As  it  is, 
he  appears  to  have  purchased  the  property  for  four  hun- 
dred dollars,  subject  to  them,  and  he  may  have  to  pay 
the  four  hundred  dollars,  and,  in  addition,  must  take  care 
of  said  encumbrances,  or  let  his  property  be  sold  to  satisfy 
them.     Cartrighi  v.  BriggSj  41  Ind.  184. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint.  Baker  v.  Roberts^  14  Ind.  552 ;  Brovm  v.  Buddy 
2  Ind.  442 ;   Weakley  v.  Conradt,  56  Ind.  480. 

Public  policy  forbids  that  the  courts  should  be  occupied 
in  reac^usting  contracts  of  parties,  and  relieving  them 
£rom  the  consequences  of  their  own  gross  carelessness^  in 
cases  like  this.  It  would  encourage  folly,  and  render  an 
indefinite  increase  in  the  number  of  courts  necessary. 

The  judgment  is  affirmed,  with  costs. 

Opinion  filed  at  Maj  Tenn,  1877. 

Petition  for  a  rehearing  oTermled  at  November  Term,  1877. 
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The  Indianapolis  Piano  MANUFAcruBiNa  Co.  bt  al.  v. 

Cavbn. 

AfpbaIi. — Supreme  Oowi, — JPartie$. — Notiee, — Where  one  of  several  co- 
parties  to  an  action  appeals  to  the  Supreme  court,  without  joining  or  no^ 
tifying  the  others,  the  appeal  will  be  dismissed. 

From  the  Marion  Circait  Court. 

J.  Hanna^  F.  Knefler  and  C  S,  Holstein^  for  appellants. 
J.  W.  GordoUy  T.  M.  Browne^  B.  N.  Lamb  and  J.  N. 
SweetseTy  for  appellee. 

NiBLACK,  J. — John  Caven,  the  appellee,  sued  The  In- 
dianapolis Piano  Manufacturing  Company,  as  the  maker, 
and  William  J.  H.  Rohinson,  Jacob  C.  Geisendorff,  Chris- 
tian E.  Geisendorff,  Isaac  Thalman  and  William  W. 
Leathers,  as  endorsers,  in  the  court  below,  on  a  promis- 
sory note  dated  July  28d,  1872,  and  payable  at  Harri- 
son's Bank,  of  Indianapolis,  ninety  days  after  date,  for  the 
sum  of  four  thousaud  dollars. 

Robinson  made  default.  The  Indianapolis  Piano 
Manufacturing  Company  and  Leathers  each  answered 
separately,  and  the  remaining  defendants  answered  to- 
gether. Issues  were  formed  on  these  answers,  involving, 
amongst  other  things,  questions  affecting  the  considera- 
tion of  the  note,  and  the  relations  of  the  several  parties 
to  the  note,  as  between  themselves. 

These  issues  were  tried  by  a  jury,  resulting  in  a  gen- 
eral verdict  for  the  plaintiff,  accompanied  by  answers  to 
certain  interrogatories  propounded  to  the  jury  under  the 
direction  of  the  court,  and  in  a  judgment  against  all  the 
defendants. 

The  Indianapolis  Piano  Manufacturing  Company,  to- 
gether with  the  Geisendorfis  and  the  said  Thalman  and 
Leathers,  have  appealed  to  this  court,  without  joining 
their  codefendant,  Robinson,  in  the  appeal,  and  without 
serving  notice  of  the  appeal  upon  him.    His  name  does 
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not  anywhere  appear  in  the  appellate  proceedings  in  this 
court, 

For  these  reasons,  tlie  appellee  objects  that  the  ap- 
peal has  not  been  perfected,  and  that  the  canse  is  not 
properly  in  this  court  for  a  hearing  on  its  merits. 

The  objection  is  well  taken,  and  the  appeal  will  have 
to  be  dismissed.  2  R.  S.  1876,  p.  289,  sec.  551;  Em-^ 
mert  v.  JDamall^  antCy  p.  141. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 


Williams  v.  The  Town  op  Albion. 

Towns. — Bondt  t^yfor  IKareKase  or  EreeUcn  of  School  Broperiiy.^SUUMle  Ckm- 
i/tnted, — ^Where  the  sckool  trustees  of  a  town  incorporated  under  the  gen- 
eral law  of  this  State  file  with  the  board  of  trustees  of  such  town  a  verified 
report,  showing  that  such  school  trustees  have  contracted  for  the  purchase 
of  real  estate  on  which  to  erect  school  buildings,  and  showing  the 
amount  of  the  debt  incurred  for  such  realty,  and  the  estimated  cost  of 
such  buildings,  and  asking  the  issue  of  bonds,  such  board  maj,  under  the 
act  of  March  8th,  1873, 1  B.  S.  1876,  p.  343,  by  ordinance,  authorize  the 
issue  and  sale  of  bonds  of  the  city,  equal  in  amount  to  the  cost  of  such 
real  estate  and  the  estimated  cost  of  such  buildings,  not  exceeding  how- 
ever the  limit  speeified  in  the  1st  section  of  such  act. 

From  the  Noble  Circuit  Court. 

H.  S.  Toualeyy  F.  Prickett  and  H.  G.  Zimrnermajiy  for 
appellant. 

jT.  D.  EvanSj  for  appellee. 

BiDDLE,  C.  J. — Complaint  by  appellant,  to  enjoin  the 
appellee  from  issuing  and  negotiating  certain  bonds,  the 
material  averments  of  which  may  be  stated  as  follows : 

That  the  "  Town  of  Albion  "  is  an  incorporated  town, 
under  the  laws  of  the  State  of  Indiana;  that  the  school 
trustees  of  said  town,  on  the  25th  day  of  December,  1875, 
made  a  report  in  writing,  duly  verified,  touching  the  con- 
dition of  their  trust,  and,  on  the  80th  day  of  December, 
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1875,  presented  the  same  to  the  board  of  trustees  of  said 
town ;  that,  on  said  80th  day  of  December,  said  board  of 
trustees  of  said  town  passed  an  ordinance  to  authorize 
the  issuing  of  the  bonds  of  said  town  of  Albion,  to  the 
amount  of  seventeen  thousand  dollars, ''  for  the  purpose 
of  building  a  brick  school-house,  within  said  town,  and 
for  the  purchase  of  ground  whereon  to  build  said  school- 
house  ; "  and  that  said  board  threaten  to  issue  and  negotiate 
said  bonds ;  that,  with  the  proceeds,  they  will  pay  the 
amount  of  eleven  hundred  dollars,  the  amount  of  an  in- 
debtedness contracted  by  the  school  trustees,  for  certain 
town  lots,  for  school  purposes,  and  that  the  balance  real- 
ized they  threaten  to  pay  to  said  school  trnstees,  for  the 
purpose  of  building  a  school-house  thereon,  for  common 
school  purposes,  within  said  town ;  that  said  school  trus- 
tees have  not  purchased  any  ground  and  building  or 
buildings,  nor  have  they  commenced  the  erection  of  any 
building  or  buildings  for  school  purposes;  that  it  does 
not  appear  from  said  report  of  the  school  trustees,  that 
they  have  not  necessary  means  to  complete  said  contem- 
plated school  building  mentioned  in  said  report,  nor  for 
the  payment  for  such  ground  and  the  erecftion  of  such 
contemplated  school-house;  that  the  plaintiff  is  the  owner 
of  valuable  real  estate,  and  a  voter,  citizen,  and  tax-payer, 
within  the  corporate  limits  of  the  town  of  Albion ;  that 
the  issuing  of  said  bonds  will  cause  the  plaintiff's  prop- 
erty to  be  illegally  encumbered,  and  cause  the  property 
within  said  corporate  limits  to  be  greatly  depreciated  in 
value.  Prayer,  that  appellee  be  restrained  from  executing 
and  negotiating  said  bonds, .  that  said  ordinance  be 
declared  void,  and,  at  the  final  hearing,  that  the  appellee 
be  perpetually  enjoined. 

A  demurrer,  alleging  the  insufficiency  of  the  facts 
averred  to  constitute  a  cause  of  action,  was  sustained  to 
the  complaint,  and  exceptions  to  the  ruling  reserved. 
The  parties  stood  by  their  pleadings,  and  the  court  ren* 
dered  judgment  for  the  appellee. 
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The  only  alleged  error  assigned  is,  sustaining  the  de- 
marrer  to  the  complaint. 

The  bonds  in  controversy  are  sought  to  be  issued  and 
negotiated  by  the  town  of  Albion,  under  the  act  of  March 
8th,  1878.    1  R.  S.  1876,  p.  848. 

The  appellant  contends,  that  the  act  above  referred  to 
does  not  give  a  general  power  to  the  town,  by  the  action 
of  her  board  of  trustees,  to  issue  and  negotiate  bonds,  to 
procure  means  to  build  a  school-house,  but  confers  the 
power  only  in  certain  enumerated  instances;  as,  first, 
when  the  school  trustees  have  purchased  ground  on 
which  to  erect  a  school-house,  or  made  a  purchase  of 
ground  and  building  or  buildings ;  and,  second,  when  the 
school  trustees  have  commenced  the  erection  of  the 
building,  and  have  not  the  necessary  means  to  complete 
it ;  or,  third,  when  they  have  contracted  a  debt  for  the 
erection  of  such  building,  or  for  the  purchase  of  ground 
for  such  building,  and  have  not  the  means  to  complete 
the  same  or  pay  for  the  ground  so  purchased. 

The  1st  and  2d  sections  of  the  act  cited  are  as  fol- 
lows : 

"  Section  1.  Be  it  enactedy*  etc.j  "  That  any  city  or  incor- 
porated town  in  this  State  which  shall  by  the  action  of 
its  school  trustee  or  trustees  have  purchased  any  ground 
and  building  or  buildings,  or  may  hereafter  purchase  any 
ground  and  building  or  buildings,  or  have  commenced  or 
may  hereafter  commence  the  erection  of  any  building  or 
buildings  for  school  purposes,  or  which  shall  have  by 
its  school  trustee  or  trustees  contracted  any  debts  for  the 
erection  of  such  building  or  buildings,  or  the  purchase  of 
such  ground  and  building  or  buildings,  and  such  trustee 
or  trustees  shall  not  have  the  necessary  means  with 
which  to  complete  such  building  or  buildings,  or  to  pay 
for  the  purchase  of  such  ground  and  building  or  build- 
ings, or  pay  such  debt,  may,  on  the  filing  by  the  school 
trustee  or  trustees  of  said  city  or  incorporated  town,  of  a 
report  under  oath   with   the  common  council  of  such  • 
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city,  or  the  board  of  trustees  of  such  incorporated  town, 
showing  the  estimated  or  actual  cost  of  any  such  ground 
and  building  or  buildings,  or  the  amount  required  to 
complete  such  building  or  buildings,  or  purchase  such 
ground  and  building  or  buildings,  or  the  amount  of  such 
debt-— on  the  passage  of  an  ordinance  authorizing  the  same 
by  the  common  council  of  said  city,  or  the  board  of  trus- 
tees  of  such  incorporated  town,  issue  the  bonds  of  such 
city  or  town  to  an  amount  not  exceeding  in  the  aggre- 
gate fifty  thousand  dollars,  in  denominations,"  etc. 

*'Seo.  2.  The  proceeds  of  the  sales  of  such  bonds 
shall  be  paid  to  the  said  school  trustee  or  trustees  to  ena- 
ble them  to  erect  or  complete  such  building  or  buildings, 
and  pay  such  debt,"  etc. 

In  this  case,  the  report  of  the  school  trustees  to  the 
town  of  Albion  shows,  that  they  have  purchased  certain 
lots  for  the  purpose  of  erecting  a  school-house  thereon; 
that  they  are  indebted  eleven  hundred  dollars  therefor; 
that  the  estimated  cost  of  the  school-house  is  fifteen 
thousand  nine  hundred  dollars;  petitioning  that  the 
board  of  trustees  will  pass  an  ordinance,  issue  the  bonds, 
etc. 

The  report  of  the  school  trustees  to  the  city,  or  incor- 
porated town,  is  required  to  show  '^  the  estimated  or  ac- 
tual cost  of  any  such  ground  and  building  or  buildings, 
or  the  amount  required  to  complete  such  building  or  build- 
ings, or  purchase  such  ground  and  building  or  buildings,  or 
the  amount  of  such  debt."  The  report  before  us  shows 
all  of  these  facts ;  and  while  we  agree  with  the  appellant 
that  the  power  of  taxation,  when  delegated  by  the  Legis- 
lature to  a  municipal  corporation,  must  be  strictly  con- 
strued, it  still  seems  to  us,  that,  in  this  case,  the  school 
trustees  and  the  town  of  Albion  have  brought  them- 
selves fairly  within  the  purview  of  the  act ;  and,  when 
they  have  done  this,  the  power  of  a  court  to  enjoin  them 
ceases.  When  the  power  is  clearly  granted  to  a  mu- 
*  nicipal  corporation  to  do  an  act,  a  court  can  not  interfere 
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with  the  exercise  of  its  ordaining  or  administrative  dis- 
cretion in  carrying  oat  the  power  granted.  The  amount 
of  bonds  proposed  to  be  issued  is  the  same  as  the  debt 
already  incurred,  and  the  estimated  cost  of  the  school- 
house;  and  we  think  the  town  of  Albion,  to  this  ex- 
tent, has  the  power  to  issue  the  bonds. 

The  court  properly  sustained  the  demurrer  to  the  com- 
plaint. 

The  judgment  is  affirmed,  with  costs. 


Dowdell  v.  Thb  State. 

LiqnoB  Law. — Judicial  Notice. — Oovemor^B  Prodomation. — ^The  conrtB  of 
thiB  State  take  jadicial  notice  of  a  proclamation  by  the  GoTernor, 
declaring  in  force  an  act  of  the  Legislature  containing  no  emergency 
clause. 

BAXSL—Act  0/  1877.— ^d  </  1875.— .B^Mo/  of  StaMe.— The  act  of  March 
5th,  1877,  Acts  Beg.  Sess.  1877,  p.  92,  in  relation  to  the  sale  of  intoxicat- 
ing liquors,  went  into  effect,  by  virtue  of  the  Qovemor's  proclamation, 
on  July  2d,  1877,  and,  by  implication,  repeals  section  9  of  the  act  of 
March  17th,  1875,  IRS.  1876,  p.  869,  on  the  same  subject. 

Samb. — AffdamL — iSo^  on  Sunday, — Beverage, — An  affidavit,  charging  an 
unlawful  sale  of  intoxicating  liquor  on  Sunday,  must,  to  be  sufficient 
under  such  act  of  March  5th,  1877,  charge,  that  such  liquor  was  sold  **  to 
be  drank  as  a  beverage." 

From  the  £nox  Circuit  Court. 

J.  C.  Denny,  H.  Bums  and  J".  S.  Prichett,  for  appellant. 
C  A.  Buskirkj  Attorney  General,  and  E.  Moser^  Prose- 
cuting Attorney,  for  the  State. 

HowK,  J. — ^On  the  Ist  day  of  August,  1877,  an  aflSdavit 
was  filed  before  a  justice  of  the  peace  of  Knox  county, 
Indiana,  in  which  it  was  charged,  that  the  appellant, 
**  James  Dowdell,  on  or  about  the  29th  day  of  July,  1877, 
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at  Enox  county,  in  the  State  of  Indiana,  did  unlawfully 
sell  to  Hattie  Sherman  one  gill  of  intoxicating  liquor  for 
the  sum  of  ten  cents,  the  said  29th  day  of  July,  1877, 
then  and  there  being  Sunday,  and  the  said  James  Dowdell 
then  and  there  having  a  license  to  sell  intoxicating  liquor 
in  a  less  quantity  than  a  quart  at  a  time." 

The  appellant,  on  arraignment  before  the  justice,  pleaded 
that  he  was  not  guilty  as  charged ;  and,  upon  a  trial  of 
the  cause,  the  justice  found  him  guilty,  and  adjudged  that 
he  pay  a  fine  to  the  State,  and  the  costs  of  suit. 

On  appeal  from  the  justice's  judgment,  the  cause  was 
tried  by  a  jury  in  the  court  below,  and  a  verdict  was  re- 
turned, finding  the  appellant  guilty  as  charged,  and  assess- 
ing his  fine  at  ten  dollars.  Appellant's  written  motion 
for  a  new  trial  was  overruled,  and  his  exception  was  saved 
to  this  decision,  and,  his  written  motion  in  arrest  of  judg- 
ment having  been  overruled,  he  also  excepted  to  this  de- 
cision. And  the  court  below  rendered  judgment  on  the 
verdict,  from  which  judgment  this  appeal  is  now  here 
prosecuted. 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
decisions  of  the  court  below,  in  overruling  his  motion  for 
a  new  trial,  and  his  motion  in  arrest  of  judgment. 

The  evidence  on  the  trial,  in  the  court  below,  is  not  in 
the  record,  and  the  appellant's  learned  attorneys  do  not 
claim  in  argument,  in  this  court,  that  any  error  was  com- 
mitted in  overruling  the  motion  for  a  new  trial.  The 
error  assigned  on  this  ruling  is  therefore  waived. 

Did  the  court  below  err  in  overruling  the  appellant's 
motion  in  arrest  of  judgment?  This  is  the  only  question 
presented  by  appellant's  counsel,  in  argument,  for  our 
consideration.  The  motion  in  arrest  was  in  writing,  and 
the  cause  assigned  therein  for  the  arrest  of  judgment  was 
as  follows:  ''That  the  facts  stated  in  the  affidavit,  on 
which  this  prosecution  is  based,  are  not  sufficient  to  con- 
stitute a  public  offence."  ^ 

It  Is  manifest,  we  think,  on  the  face  of  the  affidavit  in 
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this  case,  that  it  was  intended,  in  and  by  said  affidavit,  to 
charge  the  appellant  with  the  commission  of  the  misde- 
meanor, which  is  defined,  and  the  penalty  therefor  pre- 
scribed, in  the  9th  section  of  *^  An  act  to  regulate  and 
license  the  sale  of  spiritous,  vinous  and  malt  and  other 
intoxicating  liquors,^'  etc.,  approved  March  17th,  1875. 

This  section  reads  as  follows : 

^*  Sec.  9.  A  license  granted  under  the  provisions  of 
this  act  shall  not  authorize  the  person  so  licensed  to  sell 
or  barter  any  intoxicating,  vinous  or  malt  liquors  on  Sun- 
day, nor  upon  any  legal  holiday,  nor  upon  the  day  of  any 
State,  county,  township  or  municipal  election  in  the 
township,  town  or  city  where  the  same  may  be  holden, 
nor  between  the  hours  of  11  p.  m.  and  5  a.  m.,  and  upon 
conviction  thereof  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  be  fined  in  any  sum  not  less  than  ten,  nor 
more  than  fifty  dollars,  and  for  a  second  conviction  he 
shall  forfeit  his  license,  which  shall  be  a  part  of  the  judg- 
ment of  the  court  trying  the  same."    1  R.  S.  1876,  p.  871. 

This  section  has  never  been  repealed,  in  express  terms. 
It  is  insisted,  however,  by  appellant's  counsel,  that,  in  so 
far  as  the  ofience  with  which  the  appellant  is  charged  is 
concerned,  the  section  cited  has  been  virtually  repealed 
and  superseded  by  the  provisions  of  the  1st  section  of 
*' An  act  to  prohibit  the  sale  of  spirituous,  vinous,  and 
malt,  and  other  intoxicating  liquors  on  Sunday,"  etc.,  ap- 
proved March  5th,  1877. 

Omitting  the  enacting  clause,  this  1st  section  reads  as 
follows : 

**  That  it  shall  be  unlawful  for  any  person  to  sell,  barter, 
or  give  away,  to  be  drank  as  a  beverage,  any  spirituous, 
vinous,  malt,  or  other  intoxicating  liquors  on  Sunday,  the 
Fourth  Day  of  July,the  first  day  of  January ,  and  the  twenty- 
fifth  day  of  December,  commonly  called  Christmas,  and 
Thanksgiving  day,  as  designated  by  proclamation  of  the 
Governor  of  the  State,  or  President  of  the  United  States, 
or  upon  the  day  of  any  State,  county,  township,  primary 
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or  municipal  election  in  the  township,  town,  or  city  where 
the  same  may  he  holden ;  and  upon  conviction  thereof, 
the  person  so  offending  shall  he  deemed  guilty  of  a  mis- 
demeanor, and  he  fined  in  any  sum  not  less  than  ten,  nor 
more  than  fifty  dollars,  to  which  may  be  added  imprison- 
ment in  the  county  jail  for  any  period  not  exceeding 
sixty  days,  in  the  discretion  of  the  court  or  jury  trying 
the  same."    Acts  Reg.  Sess.  1877,  p.  92. 

There  was  no  emergency  clause  or  section  in  this  act ; 
hut  it  appears  from  the  Governor's  proclamation,  of  which 
we  are  required  to  take  judicial  notice,  that  the  act  had 
been  published  and  circulated,  by  authority,  in  all  the 
counties  of  this  State,  on  the  2d  day  of  July,  1877,  on 
which  day,  therefore,  the  act  took  effect  and  has  been 
since  a  law  of  this  State.  It  was  the  law  on  the  29th 
day  of  July,  1877,  on  which  day  the  appellant  is  charged 
to  have  committed  the  misdemeanor  for  which  he  is 
prosecuted  in  this  case. 

An  important,  and,  in  fact,  the  controlling,  question  in 
this  cause,  therefore,  may  be  thus  stated : 

Did  this  1st  section,  of  the  act  of  March  5th,  1877, 
repeal  the  said  9th  section  of  th&  act  of  March  17th, 
1876? 

If  this  question  must  be  answered  in  the  afEbrmative, 
then  the  affidavit,  in  this  case,,  was  insufficient,  in  this, 
that  it  did  not  charge  that  the  intoxicating  liquor  was 
sold  <^to  be  drank  as  a  beverage,"  and  the  motion  in 
arrest  of  judgment  should  have  been  sustained.  But,  if 
this  question  can  be  answered  in  the  negative,  then  the 
affidavit  was  sufficient,  and  no  error  was  committed  by 
the  court  below,  in  overruling  the  motion  in  arrest  of 
judgment. 

From  a  comparison  of  these  two  sections,  before  cited, 
it  will  be  readily  seen,  that  the  1st  section  of  the  later 
act  covers  the  whole  subject-matter  of  the  9th  section 
of  the  older  act,  that  it  is  more  specific  and  certain  in  its 
provisions,  and  that  it  prescribes  different  penalties  for 
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the  same  offence,  from  thoee  provided  in  the  older  law. 
It  BeeniB  to  us,  that,  in  the  enactment  of  the  act  of  March 
5th,  1877,  it  was  the  manifest  intention  and  purpose  of 
the-  Legislature  to  revise,  and  make  more  definite  and 
certain,  the  said  9th  section  of  the  older  act,  and  to 
prescribe  other  penalties  for  the  offences  therein  defined. 
In  the  case  of  Narris  v.  Crocker,  IS  How.  429,  it  was  said 
by  the  Supreme  Court  of  the  United  States :  ^^As  a  gen* 
eral  rule  it  is  not  open  to  controversy,  that  where  a  new 
statute  covers  the  whole  subject-matter  of  an  old  one, 
adds  offences,  and  prescribes  different  penalties  for  those 
enumerated  in  the  old  law,  then  the  former  statute  is 
repealed  by  implication ;  as  the  provisions  of  both  can 
not  stand  together.'' 

This  rule  of  construclion  was  cited  with  approval  by 
this  court,  in  the  case  of  The  Presidenij  etc.,  of  the  P.  ^  J. 
B.  R.  Go  V.  BradshaWj  6  Ind.-  146.  And  see,  also,  the 
case  of  Hayes  v.  The  StatCj  55  Ind.  99. 

In  our  opinion,  the  act  of  March  5th,  1877,  before  cited, 
being  the  latest  expression  of  the  legislative  will  on  the 
subject-matter  thereof,  repeals  by  implication,  and  entirely 
supersedes,  the  said  9th  section  of  the  act  of  March  17th, 
1875, before  cited,  on  the  same  subject-matter;  and  there- 
fore we  hold,  that  the  court  below  erred,  in  overruling 
the  appellant's  motion  in  arrest  of  judgment. 

The  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  appellant's  motion  in 
arrest  of  judgment. 


Hat  bt  al  v.  Thb  Statx,  bx  rbl.  McCiitAimAHAir  bt  ux. 

FBAcnCK. — AmmdmenL — Olffeetion  to, — How  Jfoiie.-- Where  an  amendment 
to  the  complaint  in  an  action  ia  permitted  by  the  oonrt,  after  it  baa  an- 
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nounced  its  finding,  the  defendant,  to  make  available  an  objectioa 

by  him  to  such  action  of  the  court,  must,  at  the  time,  make  a  showing 

that  he  has  been  prejudiced  thereby. 
Same. — Motion  to  Strike  Out,-^Supreme  C<mr(.^£rror  in  overruihig  a  motion 

to  strike  out  part  of  a  pleading  is  not  available  on  appeal  to  the  Supreme 

Court. 
Same. — Motion  to  Stparate  Complaint. — ^A  motion  to  cause  a  complaint  to  be 

separated  into  different  paragraphs  should  be  in  writing,  and  assign 

reasons  for  the  proposed  separation. 
SAiOE.'^i^Eeadui^. — Action  on  Ouardian^s  Bond. — DupHeily. — In  an  action 

by  a  ward,  on  arriving  at  maturity,  on  his  guardian's  bond,  to  recover 

for  money  of  the  ward  withheld  by  the  guardian,  mere  multiplicity  of 

allegations  of  fact  in  the  complaint,  concerning  the  gist  of  the  action, 

does  not  constitute  duplicity. 
Sake. — Depomiion. — ikrHfiicaie  of  Offi/oer. — A  statement  by  an  officer  takiqg 

a  deposition,  in  hia  certificate  thereto,  that  a  party  to  the  action  had  not 

appeared  "  in  person  or  by  attorney,''  is  sufficient. 

Prom  the  Vigo  Circuit  Court. 

W.  E.  McLean  and  L  N.  Pierce^  for  appellants, 
JB.  Dunnigan  and Stimson^  for  appellees. 

Perkins,  J. — Suit  by  the  State,  on  the  relation  qf  Leti- 
tia  McClanrahan,  a  married  woman  (with  whom  her  hus- 
band is  joined),  against  her  late  guardian,  Jacob  A.  Hay, 
and  his  sureties,  on  the  bond  of  said  guardian.  The  de- 
fendants  answered  the  general  denial  and  payment.  Reply, 
denying  payment.  Trial  by  the  court ;  finding  and  judg- 
ment for  the  plaintift*,  in  the  sum  of  eighty-one  dollars 
and  sixteen  cents. 

After  the  court  had  made  its  finding,  the  plaintiff  was 
permitted  "to  amend  her  complaint,  in  this,  to  wit: 
*  That  such  report  showed,  that,  at  that  date,  to  wit,  June 
22d,  1869,  there  was  a  balance  in  said  guardian's  hands 
of  $266.16,  and  that  $53.23  was  due  the  relatrix  in  this 
action,  which  he  has  ever  since  withheld  and  refused  to 
pay  to  the  relatrix.' " 

Section  94  of  the  code  of  practice  is  as  follows : 

"No  variance  between  the  allegations  in  a  pl^eading 
and  the  proof,  is  to  be  deemed  material,  unless  it  have  ac- 
tually misled  the  adverse  party  to  his  prejudice  in  main- 
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taining  his  action  or  defence  upon  the  merits.  Whenever 
it  is  alleged  that  a  party  has  been  so  misled,  that  fact  must 
be  proved  to  the  satisfaction  of  the  court,  and  it  must  be 
shown  in  what  respect  he  has  been  misled ;  and  thereupon 
the  court  may  order  the  pleading  to  be  amended  upon 
such  terms  as  may  be  just."    2  R.  8. 1876»  p.  80. 

Under  this  section,  the  court  had  the  right  to  permit 
the  amendment ;  but  when  the  question  of  permitting  it 
was  before  the  court,  the  defendants  might  have  shown 
that  they  had  been  misled  by  the  variance,  to  their  preju- 
dice, and  wherein,  and,  by  a  sufficient  showing,  might 
have  obtained  terms  as  to  the  payment  of  costs,  a  contin- 
uance of  the  cause,  etc.  No  such  showing  was  attempted 
in  this  case.  The  amendment  made  no  change  in  the 
issues  of  the  case  and  was  within  them. 

OverraUng  a  motion  to  strike  out  a  part  of  a  complaint 
cannot  be  made  available  as  error  in  the  Supreme  Court. 

The  court  overruled  a  motion  made  by  the  defendants 
to  require  the  plaintiff  to  separate  her  complaint  into  par- 
agraphs. The  motion  does  not  appear  to  have  beep  in 
writing,  nor  to  have  assigned  any  reason  for  the  separa- 
tion.   The  court  did  not  err  in  overruling  it. 

But  we  incline  to  the  opinion,  that  the  complaint  was 
not  double.  It  was  by  a  ward,  after  arriving  at  majority, 
upon  the  bond  of  her  guardian^ to  recover  the  money  duje 
to  her  yet  remaining  in  his  hands,  which  he  had  failed  to 
pay  over  on  demand.  The  complaint  recites  a  series  of 
facts,  in  assigning  the  breach  of  the  bond  and  showing 
the  amount  of  money  in  his  hands,  but  we  think  these 
multifarious  matters,  iu  the  language  of  Stephen's  Plead- 
ing, 250,  ^^  together  constitute  but  one  connected  proposi- 
tion or  entire  point." 

The  complaint  was  not  as  certain  in  its  allegations  as  it 
might  have  been ;  but  it  alleged  a  cause  of  action.  Hart 
V.  Crawford^  41  Ind.  197.  It  was  not  error  to  overrule  a 
demurrer  to  it. 
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Depositions  were  admitted  in  evidence.  The  certifi- 
cate of  the  notary  who  took  them  closed  thns : 

"  In  testimony  whereof  I  certify  that  my  commission 
was  dated  on  the  5th  day  of  December,  1871,  and  expires 
on  the  5th  day  of  December,  1875,  and  I  have  hereunto 
set  my  hand  and  official  seal,  this  4th  day  of  September, 
A.  D.  1875,  defendants  not  appefoing  in  person  nor  by 
attorney.  P.  F.  Qrbenwood,  Notary  Public, 

"Adair  County,  Missouri.'* 

A  motion  to  suppress  the  depositions,  for  the  reason 
that  the  non-appearance  of  the  defendants  was  not  prop- 
erly and  sufficiently  certified,  was  overruled,  and  this 
ruling  is  insisted  upon  as  erroneous. 

Section  272  of  the  code,  2  K  8.  1876,  p.  146,  is  as  fol- 
lows :     • 

"  An  unimportant  deviation  from  any  direction  relative 
to  taking  depositions,  shall  not  cause  any  deposition  to  be 
excluded,  where  no  substantial  prejudice  would  be  done 
to  the  opposite  party.** 

If  there  was  any  deviation  from  any  direction  relative 
to  taking  depositions  in  this  case,  we  think  it  was  an  un- 
important one,  working  no  prejudice  to  the  opposite 
party. 

On  the  e^dence,  this  court  cannot  reverse  the  judg- 
ment of  the  court  below,*  nor  abate  its  amount.  2  R.  S. 
1876,  p.  590 ;  Colbum  v.  The  State,  ex  rd.,  etc.,  47  Ind.  810. 

Affirmed,  with  costs. 
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Smith  v.  The  State. 

CBnoKAL  l^l^.^BwrgUury, — Lanemf. — I\>uem(m  if  Slolm  (Toocb.— JR19- 
mmptUm, — LMtmetian  to  Jury.— On  the  trial  of  a  defendant  indicted  for 
barglaiy  and  laioeny,  where  it  appeared  from  the  evidence,  that  the 
defendant  was  in  pooncmion  of  the  stolen  pzoperty  Bhortl/  after  the 


NOVEMBER  TERM,  1877.  841 

Smith  «.  Th«  Sute. 

theft,  the  ooart  iDttracted  the  jary  trying  the  cause,  that,  if  the  defend- 
ant has  **  failed  satisfactorily  to  accoiint "  for  such  possession,  or  has 
"  given  a  false  accoant "  of  the  same,  **  the  law  presumes  that  the  defend- 
ant stole  such  property/' 

BMf  that  the  instruction  was  erroneous,  and  had  a  material  bearing  on  the 
cause,  though  the  defendant  was  convicted  of  burglary  only. 

Hddf  also,  that  the  inference  or  presumption  arising  from  the  possession 
of  stolen  goods  is  one  wholly  of  fact,  and  not  of  law. 

From  the  Gibaon  Circuit  Court 

J.  E.  McGuUough  and  L.  C.  Embree,  for  appellant. 
C.  A.  Buskirky  Attorney  General,  W.  H.  Trippeiy  Pros- 
ecuting Attorney,  and  M.  W.  Fields,  for  the  State. 

NiBLACK,  J. — The  appellant,  Edward  Smith,  was  jointly 
indicted  in  the  court  below,  with  one  John  W.  Sterne. 

The  indictment  was  in  two  counts :  The  first  for  burg- 
lary, and  the  second  for  grand  larceny. 

The  first  count  charged,  that  the  defendants,  Smith  and 
Sterne,  on  the  8th  day  of  April,  1877,  in  the  night-time, 
feloniously  and  burglariously  entered  the  storehouse  of 
one  Theophilus  Wright,  with  intent  to  steal,  take  and 
carry  away  the  goods  and  chattels  of  him,  the  said  Wright. 

The  second  count  charged  the  stealing,  at  the  same 
time  and  place,  of  certain  articles  of  the  personal  property 
of  the  said  Wright,  of  the  aggregate  value  of  near  twenty 
dollars,  amongst  which  were  two  pocket-knives,  of  the 
value  of  one  dollar  each. 

Smith,  on  a  separate  trial,  was  found  guilty  of  burg- 
lary, as  charged  in  the  first  count,  and,  over  a  motion  for 
a  new  trial,  was  sentenced  to  imprisonment  in  the  state- 
prison  for  three  years. 

On  the  trial,  Sterne  testified  as  a  T^itness  for  the  State, 
and,  amongst  other  things,  stated,  that  he  and  Smith,  with 
two  other  persons  assisting  them,  entered  the  storehouse 
of  the  said  Wright,  on  the  night  charged  in  the  indict- 
ment, being  a  Sunday  night,  and  carried  away  the  per- 
sonal property  enumerated  in  the  second  count  of  the 
indictment ;  that  he  took  one  of  the  pocket-knives,  and 
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that  Smith  took  the  other,  which  was  a  white-hancUed 
knife. 

Wright  testified,  that  on  Tuesday  afternoon,  after  he 
lost  the  goods,  Smith  took  him  to  one  side  and  intimated 
that  he,  Smith,  knew  where  the  goods  were  secreted, 
speaking  at  the  same  time  of  Sterne  as  the  person  who 
had  the  custody  of  them. 

W.  H.  Evans  testified,  that  five  or  six  days  after  the 
burglary  Smith  exhibited  to  him  a  white-handled  pocket- 
knife,  which  he,  Smith,  said  had  come  from  Wright's 
store,  and  which  he  claimed  to  have  obtained  from  one 
of  the  parties  implicated  in  the  burglary;  that  Smith 
claimed  that  he  exhibited  this  knife  to  show  that  he  had 
found  out  and  knew  all  about  the  burglary,  because  of  a 
previous  promise  to  Evans  to  try  and  find  out  about  it. 

Thomas  J.  Stott,  who  was  present  when  the  knife  was 
exhibited,  substantially  corroborated  Evans. 

There  was  also  evidence  tending  to  show,  that,  in  the 
meantime.  Smith  claimed  to  other  persons  to  be  in  com- 
munication with,  or  to  have  some  knowledge  of,  the  per- 
sons who  committed  the  burglary,  and  that  he  was  seen, 
the  Sunday  following  the  burglary,  with  Sterne,  at  the 
barn  where  a  portion  of  the  goods  were  concealed. 

Two  witnesses  testified  to  having  played  cards  all  night 
with  Smith,  at  a  place  some  distance  away  from  the  scene 
of  the  burglary,  and  to  other  circumstances  tending  to 
establish  an  alibi  on  the  part  of  Smith.  Another  wit- 
ness testified  to  some  admissions  of  Sterne  while  in  jail, 
conflicting  with  his  statements  while  on  the  witness 
stand,  implicating  Smith  in  the  burglary. 

Four  or  five  witnesses  also  testified  to  the  bad  charac- 
ter of  Sterne  for  truth. 

At  the  proper  time  the  court  gave  to  the  jury  several 
instructions  in  writing.  In  instruction  known  as  No.  4, 
the  court,  in  substance,  said,  that  it  is  charged  that  the 
defendant  broke  and  entered  the  storehouse,  with  the  felo- 
nious intent  to  steal,  take  and  carry  away  the  goods  and 
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chattels  of  Theophilus  Wright.  If  you  find  that  the  de- 
fendant broke  and  entered  the  storehouse,  and  are  ^satis- 
fied  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  did  feloniously  steal,  take  and  carry  away 
the  personal  goods  of  said  Wright  from  said  storehouse, 
at  the  time  the  same  was  so  broken  and  entered,  then  the 
jary  would  have  the  right  to  presume  that  it  was  his  in- 
tention to  steal  such  goods  when  he  broke  and  entered 
the  storehouse/' 

By  instruction  known  as  No.  7,  the  court  further  said 
to  the  jury :  "  If  you  should  believe  it  to  be  true,  that  the 
goods  mentioned,  or  some  portion  of  them,  were,  stolen 
from  Theophilus  Wright,  about  the  time  charged  in  the 
indictment,  and  that,  shortly  after  that  time,  they,  or 
some  portion  of  them,  were  found  in  the  exclusive  posses- 
sion of  the  defendant,  such  possession  imposes  upon  the 
defendant  the  duty  and  burden  of  explaining  his  posses- 
sion ;  and  if  he  has  failed  to  satisfactorily  acQount  as  to 
how  he  cam*e  by  the  stolen  property,  or  has  given  a  false 
account  of  how  he  came  into  possession  of  such  stolen 
property,  the  law  presumes  that ,  the  defendant  stole  such 
property,  and  this  presumption  may  be  strong  enough  to 
justify  you  in  finding  the  defendant  guilty  of  larceny." 

Although  the  appellant  was  convicted  of  the  burglary^ 
and  not  of  the  larceny,  charged  in  the  indictment,  yet  the 
course  of  the  trial,  including  the  instructions  given  by  the 
court,  made  the  question,  as  to  whether  the  defendant  had 
been  guilty  of  larceny  in  connection  with  the  burglary, 
a  material  one. 

The  appellant  has  devoted  the  greater  portion  of  his 
brief  to  an  argument  to  show  that  the  court  erred  in  giv- 
ing instruction  No.  7,  as  above  quoted. 

While  the  doctrine  of  this  instruction  may  seem  to  be 
in  substantial  accord  with  some  of  the  authorities  which 
have  fallen  under  our  observation,  we  are  of  the  opinion 
that  it  laid  down  a  harsher  rule  than  can  be  supported  by 
the  weight  of  modern  authority. 
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In  8  Qreenleaf  Evidence,  eec.  81,  it  is  said :  "We  have 
heretofore  adverted  to  the  possession  of  the  instraments 
or  of  the  fruits  of  a  crime  as  affording  ground  to  presume 
the  guilt  of  the  possessor:  but  on  this  subject  no  certain 
rule  can  be  laid  down  of  universal  application ;  the  pre- 
sumption being  not  conclusive  but  disputable,  and  therefore 
to  be  dealt  with  by  the  jury  alone,  as  a  mere  inference  of 
fact.  Its  force  and  value  will  depend  on  several  consider- 
ations. In  the  first  place,  if  the  fact  of  possession  stands 
alone,  wholly  unconnected  with  any  other  circumstances, 
its  value  or  persuasive  power  is  very  slight ;  for  the  real 
criminal  may  have  artfully  placed  the  article  in  the  pos- 
session or  upon  the  premises  of  an  innocent  person,  the 
better  to  conceal  his  own  guilt.  *  *  It  will  be  necessary, 
therefore,  for  the  prosecutor  to  add  the  proof  of  other  cir- 
cumstances indicative  of  guilt,  in  order  to  render  the  naked 
possession  of  the  thing  available  towards  a  conviction." 
2  Russ.  Crimes,  p.  887 ;  CuHis  v.  The  State^  6  Cold.  9 ;  The 
State  V.  Brady ^  27  Iowa,  126 ;  The  State  v.  Crescn^  88  Mo, 
872 ;  The  State  v.  Merrick^  19  Maine,  898 ;  The  States.  Maydy 
15  Mo.  849;  Smothers  v.  The  Staie,  46  Ind.  447;  TurbemUe 
V.  77l6  l^aie,  42  Ind.  490. 

In  a  prosecution  for  larceny,  the  fact  that  the  stolen 
property  is  found  upon  the  person  of  the  defendant  can 
always  be  given  in  evidence  against  him;  but  the 
strength  of  the  presumption  which  it  raises  against  the 
accused  depends  upon  all  the  circumstances  surrounding 
the  case.    Engleman  v.  The  State ^  2  Ind.  91. 

In  the  case  of  The  State  v.  Hodge,  50  N.  H.  610,  a 
leading  and  well-considered  case,  the  Supreme  Court 
of  New  Hampshire  decided  that  the  presumption  thus 
raised  was  one  of  fact,  and  not  of  law ;  that  there  is  no 
legal  rule  on  the  subject;  that  much  depends  on  the  na- 
ture of  the  property  stolen,  and  the  circumstances  of  each 
particular  case ;  that  *^  It  is  a  presumption  established  by 
no  legal  rule,  ascertained  by  no  legal  test,  defined  by  no 
legal  terms,  measured  by  no  legal  standard,  bounded  by 
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no  legal  limits.  It  has  none  of  the  characteristics  of  law. 
Whether  it  be  found  by  the  judge  or  the  jury,  the  judge 
and  the  jury  must  be  equally  unconscious  of  finding  in  it 
any  semblance  of  a  legal  principle,  however  much  good 
sense  may  appear  in  the  result  arrived  at.  Being  a  pre- 
sumption of  fact,  it  should,  according  to  our  practice,  be 
drawn  by  the  jury,  and  not  by  the  court." 

We  regard  this  case  as  well  supported  by  authority, 
and  we  feel  it  our  duty  to  apply  the  doctrines  enunciated 
by  it  to  the  case  at  bar. 

We  think  the  court  erred  in  saying  to  the  jury,  as  it 
did  in  substance,  that,  io  the  absence  of  a  satisfactory  ex- 
planation of  the  possession  of  the  stolen  property,  the 
law  presumes  that  the  defendant  had  stolen  it — such  a 
presumption  being  an  inference  of  fact  merely,  and  not 
amounting  to  a  rule  of  law. 

Evidence  in  explanation  of  such  possession  may  fall 
short  of  a  satisfactory  explanation,  and  yet  be  sufficient 
to  acquit.  If  it  creates  a  reasonable  doubt,  it  practically 
rebuts  the  presumption  of  guilt.  Clackner  v.  The  State^ 
88  Ind.  412 ;  Way  v.  The  State,  35  Ind.  409. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

The  clerk  will  give  the  proper  notice  for  the  return  of 
the  prisoner. 


Damb  bt  ux.  v.  Coffhan. 

IfAtt^Tttn  Y^OMAX,— Separate  Heal  EtttUe.-^Oontrad  fyr  ImprafemeiU  ^. — 
Mechamie^e  Lien. — To  enforce  a  lien  against  the  separate  real  estate  of  a  mar- 
ried woman,  for  an  alleged  indebtedness  contracted  by  her  for  its  improve- 
ment, she  mnst,  by  her  contract,  have  expressly  intended  and  agreed 
that  the  indebtedness  should  be  a  charge  against  the  realty. 

Sahe. — No  Comiraet  ImpUed» — The  fact  that  she  contracted  for  improve- 
ments, and  caused  them  to  be  placed  on  her  separate  real  estate,  will  not 
ndse  an  implied  contract  to  charge  the  same  upon  such  realty. 

Sake. — In  the  absence  of  such  agreement  by  her  to  make  such  indebtedness 
a  charge  on  her  aeparate  real  estate,  the  whole  contract  is  void,  and  can 
not  be  enforced. 
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From  the  Marion  Superior  Court. 

8.  A.  Huff  and  J.  W.  Nichols  for  appellants* 
W.  W.  WooUeUj  Jr.y  for  appellee. 

BiDDLEy  C.  J. — Complaint  by  the  appellee,  against  the 
appellants,  for  materials  furnished  and  work  done  in 
building  a  house,  as  per  contract  made  between  the  appel- 
lee and  Eliza  Dame,  the  wife  of  Jason  Dame,  upon  the 
separate  real  estate  of  the  wife,  and  to  enforce  a  mechan- 
ic's lien  against  the  property. 

Without  stating  the  issues  or  proceedings,  we  may  at 
once  say,  that  the  appellee  recovered  judgment  on  his 
claim,  and  obtained  a  decree  to  sell  the  separate  property 
of  the  wife,  upon  which  the  house  was  built,  to  discharge 
the  debt ;  and  that  the  case  was  properly  prepared  and 
brought  to  this  court  on  appeal. 

.  The  only  question  reserved  in  the  record,  and  the  only 
point  made  by  the  appellants  in  the  case,  is  the  insuffi- 
ciency of  the  evidence  to  sustain  the  finding' of  the  court; 
and  the  only  weakness  urged  against  the  evidence  is  its 
insufficiency  to  prove  such  a  contract  with  the  wife  as 
will  bind  her  separate  property  for  the  debt.  It  may  be 
conceded,  that,  as  to  the  evidence  on  other  points,  it  is 
with  the  appellee.  Upon  the  contested  question,  the  evi- 
dence is  as  follows : 

Jacob  Cofiman,  the  appellee,  testified  as  follows : 

^^  I  am  the  plaintiff  in  this  suit.  I  furnished  the  mate- 
rial, and  built  a  house  on  the  lot  described  in  the  com- 
plaint, two  years  ago  last  Summer,  in  1873.  It  was  done  at 
Mrs.  Dame's  instance  and  request.  I  made  a  contract 
with  her  to  build  a  house  for  a  certain  sum  of  money. 
She  was  to  pay  for  the  work  as  it  was  done.  She  said 
she  wanted  some  frames.  She  said  she  thought  she  had 
money  enough  to  pay  on  the  work  as  she  went  along,  but 
she  would  want  some  time  on  the  frames ;  and  she  wanted 
to  know  the  terms  I  would  give  her.  I  told  her  I  would 
wait  till  Christmas,  and  would  want  ten  per  cent,  interest. 
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She  wanted  to  know  if  I  wanted  security,  and  I  said  ^  'So^ 
the  property  is  good  enough  for  me.'  She  then  said  she 
wanted  to  get  through  without  any  liens  upon  the  prop- 
erty. The  huilding  came  to  five  hundred  and  thirty  dol- 
lars, and  a  portico  to  thirty-nine  dollars,  in  all  five 
hundred  and  sixty-nine  dollars.  She  had  paid  me  three 
hundred  and  twelve  dollars,  in  seven  different  payments. 
The  five  hundred  and  thirty  dollars  includes  all  the  work 
and  materials,  except  the  portico,  which  was  thirty-nine 
dollars.  The  principal  part,  three  hundred  and  forty  dol- 
lars, was  for  work  and  lahor.  I  furnished  the  frames. 
The  lot  was  a  vacant  lot  when  I  commenced  work  upon 
it,  and  was  non-productive  property." 

On  cross-examination  plaintiff  testified,  ^^  She  has  paid 
me  three  hundred  and  seventeen  dollars,  in  seven  pay*- 
ments,  and  was  entitled  to  four  dollars  and  two  cents  more, 
in  all  three  hundred  and  twenty-one  dollars  and  two  cents. 
She  said  she  wanted  to  get  through  without  any  liens  on 
her  separate  property,  and  did  not  want  me  to  have  any 
lien  upon  it." 

The  appellant  Eliza  Dame  testified  as  follows : 

^<  I  spoke  to  Mr.  Coffman  ahout  building  the  house,  and 
my  husband  also  talked  with  him.  We  wanted  to  build  a 
house,  and  wanted  to  pay  part  down,  and  wanted  six  months 
on  the  balance.  He  agreed  with  me  and  my  husband  to 
build  the  house  on  those  terms.  He  went  to  work  and 
built  the  house,  and  I  paid  him  along  as  the  work  was 
done.  There  was  nothing  said  about  any  lien  upon  the 
property,  and  nothing  was  said  abont  the  property  being 
good  for  it.  Nothing  was  said  about  it  being  a  charge 
upon  my  separate  estate.  It  was  just  as  any  other  debt. 
Nothing  was  said  about  it  except  as  an  ordinary  debt. 
He  made  the  agreement  with  me  and  my  husband.  He 
stated  once,  when  this  case  was  on  trial  before,  that  there 
were  no  liens  on  the  property  to  him,  or  any  arrange- 
ment made  about  liens." 

On  cross-examination  she  stated : 
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"  My  husband  and  I  made  the  contract  with  Mr.  CofiF- 
man.  There  was  nothing  said  about  security  or  ten  per 
cent.  There  are  four  tenant  houses  that  were  built.  I 
paid  on  till  the  very  last  work  was  done.  A  portion  of 
it  was  unfinished  until  very  late  in  the  Pall." 

Jacob  Coffman,  recalled,  testified  as  follows : 

^^  I  never  said  any  thing  on  a  former  trial  about  having 
no  lien  on  her  house.    Nothing  was  said  about  it." 

This  was  all  the  evidence  given  in  the  case,  touching 
the  contract. 

It  is  settled  law  in  this  State,  that  a  contract  to  enforce 
a  lien  against  the  separate  real  estate  of  a  married 
woman,  for  an  alleged  indebtedness  contracted  by  her  for 
its  improvement,  must  show  that  she  intended,  and 
did  agree,  to  charge  the  indebtedness  upon  her  separate 
estate;  the  fact  that  she  contracted  for  such  improve- 
ments, and  caused  them  to  be  placed  upon  her  separate 
real  estate,  will  not  raise  the  implied  contract  that  she  in- 
tended to  charge  her  estate  with  the  indebtedness.  Her 
coverture  disables  her  from  making  an  ordinary  contract 
for  improving  her  separate  real  estate;  and,  unless  by 
such  contract  she  agrees  that  her  separate  estate  shall  be 
bound  to  answer  the  indebtedness,  the  agreement  cannot 
be  enforced. 

This  question,  arising  out  of  two  conflicting  statotes, 
has  been  long  before  this  court,  and  has  received  the 
most  careful  consideration ;  but,  in  the  case  of  Crickmore 
V.  Breekenridgej  51  Ind.  294,  it  must  be  regarded  as  set- 
tled in  accordance  with  the  above  proposition.  In  that 
case,  the  authorities  are  examined,  collated  and  cited, 
and  the  rule  there  established,  and  followed  in  the  case 
of  Shannon  v.  Bartholomew^  53  Ind.  54. 

In  the  case  before  us,  we  find  no  evidence  showing 
that  Eliza  Dame  made,  or  intended  to  make,  any  agree- 
ment by  which  her  separate  property  should  be  bound  to 
pay  for  the  house  erected  upon  it  by  the  appellee.  Her 
agreement  to  pny  for  the  house  thus  built  upon  her  sepa- 
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rate  real  estate,  without  the  agreement  that  the  property 
should  be  charged  with  the  debt,  has  no  yalidity ;  and 
we  think  the  evidence  tends  to  show,  and  indeed  does 
show  convincingly,  that  she  did  not  agree,  and  did  not 
intend  to  agree,  that  her  separate  estate  should  be  bound 
to  pay  for  building  the  house.  The  appellee  has  a  meri- 
torious claim,  but,  upon  the  evidence  before  us,  it  can  not 
be  supported  against  the  separate  real  estate  of  the  appel- 
lant Eliza  Dame. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded  for  further  proceedings. 


Parkeb  et  al.  v.  Small  et  al. 

Bbal  Estate,  Action  to  Bedeem.— ignites.— ^S%m/r«  Sale  on  ForedMwre.— 
The  grantor  of  the  equity  of  redemption  of  real  estate  is  not  a  proper 
ooplaintiff  with  his  [grantee,  in  an  action  by  the  latter  to  redeem  9ach 
real  estate  from  a  sheriff's  sale  of  the  same  on  a  decree  olforecloenre. 

PLEABDiro. — OomptairU  by  JoiiU  PUsini^, — ^A  complaint  by  several  co- 
plaintiffs  mnst,  to  be  safficient  on  demnrrer,  show  a  joint  cause  of  action 
in  favor  of  all  the  plaintiffs. 

Same. — BracHee. — SUthUe  Construed. — Failure  of  Eoidenoe, — The  recovery  in 
favor  of  a  part  only  of  several  coplaintiflb,  in  an  action  in  relation  to 
real  estate,  contemplated  by  section  600  of  the  practice  act,  2  B.  S.  1876, 
p.  252,  can  be  had  only  where  the  allegations  of  the  complaint  show  a 
good  caose  of  action  in  favor  of  all  the  coplaintiffs,  bat  the  evidence  on 
the  trial  establishes  sack  alleged  cause  in  favor  of  part  only  of  the  co- 
plaintiffii. 

From  the  Decatur  Circuit  Court. 

B.  W.  Wilson,  C.  Ewing  and  J.  K.  Ewing,  for  appel- 
lants. 
8.  A.  Bonner  and  J.  L.  Bracken,  for  appellees. 

HowK,  J.— Suit  by  John  C.  Parker,  George  P.  Bissell 
and  The  Fort  Wayne  and  Southern  Railroad  Company, 
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against  James  8.  Goddard  and  Edward  Small,  to  redeem 
certain  lands. 
The  complaint  states  the  following  facts : 
On  the  20th  day  of  December,  1846,  Bimon  Sharp  was 
the  owner  of  the  land  in  question,  describing  it.  "On 
that  day  Sharp  executed  a  mortgage  to  John  C.  Conwell 
to  secure  f  220.  On  the  Ist  day  of  December,  1853,  Sharp 
and  wife  sold  and  conveyed  the  land,  which  was  unoc- 
cupied and  unimproved,  to  the  Fort  Wayne  and  South- 
ern Kailroad  Company,  with  covenants  of  warranty. 
On  the  13th  day  of  June,  1854,  the  Railroad  Company 
Executed  a  mortgage  on  said  lands,  with  others,  to  John 
D.  Defrees,  in  trust,  to  pay  and  secure  the  payment  of 
certain  bonds  of  said  company.  Bissell  and  Parker  were 
non-residents  of  the  county,  and  the  EUilroad  Company 
had  no  office  or  place  of  business  in  the  county.  Con- 
well  was  one  of  the  appraisers  of  the  lands  at  the  time 
the  mortgage  was  made  to  Defrees;  and,  accompanying 
the  schedule  of  the  lands,  there  was  a  certificate  of  the 
clerk  and  recorder  of  Decatur  county,  where  the  lands  in 
controversy  lay,  that  it  was  free  and  clear  of  all  incum- 
brances. The  plaintifTs,  being  non-residents  of  the 
county,  relied  upon  the  schedule  and  certificate,  and  be- 
lieved the  title  of  the  lands  in  the  Railroad  Company 
was  unincumbered.  Thejr  had  no  actual  knowledge  of 
Conwell's  mortgage,  upon  which,  at  the  time,  there  was 
but  (55  due.  Conwell  died,  and  James  McCammon 
was  appointed  his  administrator.  Afterward,  in  1858, 
'^  Simon  Sharp  combined  and  confederated  with  said 
McCammon  and  others  to  reclaim  said  lands  from  said 
Railroad  Company  and  said  Defrees."  McCammon,  as 
such  administrator,  brought  suit  on  the  Conwell  mort- 
gage against  Sharp,  and,  at  the  April  term,  1858,  of  the 
Court  of  Common  Pleas  of  Decatur  county,  recovered 
judgment  for  $55,  with  costs,  and  of  foreclosure. 
Neither  of  the  plaintifTs  in  this  suit  was  made  a  party 
to  that  action,  nor  had  either  of  them  notice  of  the  suit 
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Sharp  "  procured  hia  brother-in-law,  Colnmbas  C.  Trim- 
ble, to  attend  the  sheriff's  sale  upon  the  decree  rendered 
in  said  action,  who  bid  a  large  sum  for  the  same,  to 
wit,  f  1,200;  and  said  Trimble  executed  a  note  to  said 
McGammon  for  the  sum  found  due  to  his  decedent, 
to  wit,  |55,  and  Sharp  receipted  to  his  brother-in-law, 
Trimble,  for  the  balance,  when  in  fact  no  money 
passed  by  said  sale,  but  the  same  was  a  sham  sale, 
gotten  up  to  divest  said  company  of  said  lands/'  God- 
dard  and  Small  claim  under  Trimble,  and  have  no  other 
title ;  and  Trimble  had  no  title  except  what  he  derived 
under  said  decree.  Sharp's  deed  to  the  Railroad  Com- 
pany was  duly  recorded,  before  the  suit  to  foreclose  Con- 
well's  mortgage  was  commenced ;  so,  also,  was  the  mort- 
gage by  the  Railroad  Company  to  Defrees,  of  which 
McCammon,  Sharp  and  Trimble  had  notice.  On  the 
10th  day  of  May,  1860,  the  Railroad  Company,  accord- 
ing to  certain  stipulations  in  its  mortgage  to  Defrees, 
conveyed  the  lands  in  controversy,  with  others,  to  Bis- 
sell,  in  payment  of  certain  bonds  which  Bissell  held 
against  the  company.  In  1868,  Bissell  sold  and  conveyed 
the  land  to  Parker  at  the  time  it  was  openly  claimed  by 
Trimble,  under  the  sheriff's  deed.  The  plaintifis  had  no 
knowledge  of  the  foreclosure,  and  were  misled  by  the 
schedule  of  lands  and  the  certificate  that  they  were  free 
and  unincumbered.  The  conveyances  from  the  Railroad 
Company  to  Bissell,  and  from  Bissell  to  Parker,  were  made 
after  the  sheriff's  deed  to  Trimble  was  recorded.  Prayer, 
that,  if  Conwell  and  those  claiming  under  him  are  not  es- 
topped, then  for  an  account  to  be  taken,  to  be  allowed  to 
pay  the  money  into  court  and  redeem,  and  for  general  re- 
lief. 

To  this  complaint,  after  certain  motions  to  strike  out 
had  been  made,  a  demurrer  was  filed,  assigning  for  rea- 
sons: 

^  1.  Because  said  complaint  does  not  state  facts  sufiicient 
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to  constitute  a  good  cause  of  action  against  said  defend- 
ants, or  either  of  them. 

^<  2.  That  there  is  a  defect  of  parties  plaintiffs. 

^  8.  That  there  is  a  defect  of  parties  plaintiflb,  in  this, 
that  the  complaint  shows  there  is  no  joint  interest  on  the 
part  of  the  plaintiib." 

This  demurrer  was  sustained  by  the  court  below,  and 
to  this  decision  the  appellants  excepted ;  and,  failing  to 
plead  further,  judgment  was  ren'dered  on  the  demurrer 
against  them,  and  in  favor  of  the  appellees,  for  the  costs 
of  suit. 

In  this  court  the  appellants  have  assigned,  as  error,  the 
decision  of  the  court  below  in  sustaining  the  demurrer  to 
their  complaint. 

It  seems  very  clear  to  us,  that  no  erfor  was  committed 
by  the  court  below  in  sustaining  appellees'  demurrer  to 
appellants'  complaint,  for  the  reason  that  the  complaint 
failed  to  show  any  cause  of  action  whatever,  in  fie^vor 
either  of  said  George  P.  Bissell  or  The  Fort  Wayne  and 
Southern  Railroad  Ck>mpany,  two  of  the  plaintiffs  in  this 
action.  Not  only  so,  but  it  appeared  affirmatively  on  the 
face  of  the  complaint,  by  the  averments,  thereof,  that, 
long  before  the  commencement  of  this  suit,  both  Bissell 
and  said  Kailroad  Company  had  conveyed  away  their 
respective  interests  in  the  subject-matter  of  this  action. 
The  law  is  well  settled,  by  numerous  decisions  of  this 
court,  that  a  complaint  must  state  a  good  cause  of  action 
in  favor  of  all  the  parties  plaintiffs  therein,  else  a  demur- 
rer thereto  by  the  defendants,  upon  the  ground  that  it 
does  not  state'  facts  sufficient  to  constitute  a  cause  oi 
action,  must  be  sustained.  Lipperd  v.  Edwards^  89  Ind. 
165 ;  Gnffin  v.  Kemp,  46  Ind.  172 ;  and  Neal  v.  The  SUUe^ 
ex  rd.y  etCj  49  Ind.  &1,  and  the  authorities  there  cited. 

Appellants'  learned  attorneys,  as  we  understand  them, 
do  not  controvert  the  law,  as  laid  down  in  the  authorities 
cited;  but  they  claim,  that  this  law  is  not  applicable  to 
the  case  stated  m  appellants'  complaint.    In  other  words, 
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they  insist  that  the  case  made  in  said  complaint  comes 
fiedrly  within  the  pnrview  of»  and  mast  be  governed  by, 
section  600  of  the  practice  act  This  section  reads  as 
follows : 

*^  Sbc.  600.  Where  there  are  two  or  more  plaintiiFs  or 
defendants,  any  one  or  more  of  the  plaintiff  may  recover 
against  one  or  more  of  the  defendants,  the  premises  or 
any  part  thereof,  or  any  interest  therein,  or  damages 
according  to  the  right  of  the  parties ;  but  the  recovery 
shall  not  be  for  a  greater  interest  than  that  claimed/'  2 
E.  S.  1876,  p.  262. 

It  seems  to  us,  that  this  section  has  no  bearing  what- 
ever upon  the  question  presented  by  the  record  of  this 
cause,  which  is  purely  and  simply  a  question  of  pleading. 
If  the  complaint  in  this  case  had,  by  proper  ieiverments, 
shown  a  good  cause  of  action  in  favor  of  aU  the  parties 
plaintiflb,  and  if,  on  a  subsequent  trial  of  the  case,  the 
evidence  had  shown  a  cause  of  action  in  favor  of  one 
only  of  the  plaintiffs,  then,  under  our  code  of  practice, 
that  one  only  of  the  plainlifiB  might  have  recovered, 
^  according  to  the  right  of  the  parties."  It  is  manifest, 
we  think,  from  the  language  used  in  the  section  cited, 
and  from  its  position  in  the  code,  that  it  is  directly  and 
expressly  applicable  to  actions  for  the  recovery  of  real 
estate,  or  of  some  interest  therein.  Whether  or  not  the 
provisions  of  said  section  have  any  applicability  to  such 
an  action  as  the  one  now  before  us,  brought  by  an  owner 
of  land  to  redeem  the  same  from  a  prior  incumbrance, 
is  a  question  we  need  not  decide.  For  we  are  very  cer- 
tain that  those  provisions  relate  only  to  the  recovery  or 
judgment  which  may  be  had  in  such  cases,  and  not  to 
any  questions  of  pleading. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
Vol.  LVin.~28 
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B1CKNBLL9  Adh'b,  V.  Buck. 

Contract. — Soue, — Evidence, — Where  personal  property  is  aold  and  deliv- 
ered at  an  agreed  price,  that  price  is  all  that  can  be  recovered,  though 
the  parchaser  refuse  to  execute  his  promissory  note  therefor,  in  accord- 
ance with  the  terms  of  the  contract ;  and  evidence  of  the  valne  of  wuh. 
property  is  inadmissible. 

8ame. — Payment, — Principal  and  Agent, — A  payment  to  the  aathoriied 
agent  of  a  creditor,  by  the  debtor,  is  equivalent  to  a  payment  to  the 
creditor  himself. 

Prom  the  Knox  Circuit  Court. 

m 

U.  8.  Cauthom  and  J.  M.  Boyle,  for  appellant. . 
T.  B.  Cobb  and  0.  H,  Cobb,  for  appellee. 

B1DDLE9  C.  J. — Suit  by  the  appellant^  as  administrator, 
against  the  appellee,  on  an  account. 

Answer :  denial  and  payment.  Trial  by  the  court,  and 
finding  for  the  appellant,  ninety-one  dollars  and  twenty 
cents.  He  thought  this  was  not  enough,  and  therefore 
prepared  his  case  and  appealed  to  this  court. 

The  first  thing  that  the  appellant  complains  of  is  the 
refusal  of  the  court  to  allow  him  to  prove  the  value  of 
certain  articles  in  his  account  filed  with  his  complaint. 
The  evidence  proves  that  the  appellee  bought  the  articles 
at  a  sale  for  a  specified  bid.  This  fact  shows  that  the  ar- 
ticles were  purchased  at  an  agreed  price.  Their  value 
was  not  in  question.  But  the  ground  upon  which  the 
appellant  thinks  he  had  a  right  to  make  such  proof  is, 
that  the  appellee  did  not  comply  with  the  terms  of  the 
sale,  by  giving  his  note.  This  will  make  no  dilBference  m 
the  price.  He  was  not  bound  to  give  more  than  he 
agreed,  by  his  bid,  to  give,  and  the  amount  that  the  appel- 
lant, by  the  sale,  agreed  to  take,  whether  he  gave  his 
note  to  the  appellant  or  not.  The  bid  and  its  acceptance 
fixed  the  price  of  the  articles,  by  which  they  were  both 
bound. 

The  second  matter  of  complain^  is,  that  the  finding 
is  too  small  in   amount;   and  this  depends  upon  the 
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third  point  made  in  the  brief,  namely,  that  the  court 
erred  in  holding  that  William  Chancellor  was  the  agent  of 
the  testator.  The  evidence  ehows  that  eighty  or  ninety 
dollars  was  paid  to  William  Chancellor,  as  agent,  which 
was  held  as,  so  far,  a  payment  on  the  demand  in  suit ;  and 
we  think  it  is  sufficient. 

The  fourth  point  presented  is  the  error  in  refusing  to 
grant  a  new  trial ;  and,  by  way  of  argument,  the  appel- 
lant, by  his  counsel,  says : 

^^  K  the  positions  above  assumed  and  contended  for  are 
tenable,  the  appellant  is  clearly  entitled  to  a  new  trial, 
and  nothing  additional  need  be  alleged  under  this  assign- 
ment." 

As  we  have  seen  that  the  positions  he  has  taken  above 
are  not  tenable,  it  is  clear  that  he  is  not  entitled  to  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  oTerraled. 


RioHiB  t).  The  Statb. 

CADcniAi.  LAW.--i2qp6.-- JiiqMaeAiiieia.--€Ka0%  c/  TFbnan.— On  the  trial 
of  a  defendant  indicted  for  rape,  evidence  is  inadmissible,  for  any  par- 
pose,  that  the  prosecuting  witness,  prior  to  the  commission  of  the  alleged 
rape,  had,  for  hire,  had  sexual  intercourse  with  a  third  person. 

Samel — InttructUm  to  Jury, — At&mUt  and  Battery. — Under  an  indictment  for 
rape,  the  defendant  may  he  foand  guilty  of  assault  and  battery  only ; 
and  an  instruction,  asked  on  the  trial  of  such  prosecution,  that,  if  they 
had  a  reasonable  doubt,  as  to  whether  or  not  the  prosecuting  witness' 
had  used  all  reasonable  efforts  to  resist  the  sexual  act,  they  should  find 
the  defendant  **  not  guilty,"  should  he  refused. 

Same. —  Wieight  of  Btidtnct, — SbaUmaiit  out  af  Cbyrf. — ^An  instruction  to  the 
jury,  asked  in  such  case,  that,  if  the  prosecuting  witness  had  stated  out 
of  court,  that  the  prosecution  had  been  instituted  to  make  money,  they 
Rhonid  find  the  defendant  "  not  guilty,"  is  one  relating  to  the  weight 
that  should  be  given  to  the  evidence,  and  should  be  refused. 
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Same. — ^Wherethe  anbetanceof  an  instniction  asked  and  refoeed  is  oorered 
by  one  giren,  there  is  no  ayailable  error  in  the  refasal. 

Sajce. — Waher,-^-'Svqirtme  CkmrU — ^The  failure  of  coaneel  to  diacoaa  in'  his 
brief,  on  appeal  to  the  Supreme  Court,  an  error  assigned  on  behalf  of  his 
client,  is  a  waiver  of  such  error. 

Same. — Neidy-Discovered  Etfidenee, — ^The  affidavit  of  one  used  as  a  witness 
on  the  trial  of  a  criminal  prosecution,  that,  had  certain  questions  been 
asked  of  the  witness,  certain  material  evidence  would  have  been,  and  on 
a  new  trial  will  be,  given,  is  not  sufficient  to  support  a  motion  for  a  new 
trial,  on  the  ground  of  newly-discovered  evidence. 

Same. — ^The  performance  of  the  sexual  act,  even  with  the  consent  of  the 
woman,  may  be  so  brutal  on  the  part  of  the  man,  as  to  amount  to  an 
assaalt  and  battery. 

Prom  the  Hamilton  Circuit  Court. 

J.  W.  Evans  and  B.  R.  Stephensonj  for  appellant. 
C.  A.  Buskirkj  Attorney  General,  for  the  State. 

BiDPLB,  C.  J. — Prosecution  for  a  rape.  The  charge  is 
stated  in  the  indiotment  as  follows : 

<^  That  Richard  Richie,  late  of  said  county,  on  the  Slst 
day  of  July,  1877,  at  said  county  and  State  aforesaid,  did 
then  and  there  unlawfully,  in  a  rude  and  insolent  man- 
ner, touch,  strike  and  wound  Martha  F.  Dean,  a  woman, 
and  did  then  and  there,  her,  the  said  Martha  F.  Dean,  a 
woman,  unlawfully,  forcibly  and  against  her  will,  feloni- 
ously ravish  and  carnally  know." 

A  motion  to  quash  the  indictment  was  overruled,  and 
exception  reserved.  Plea,  not  guilty;  trial  by  jury ;  ver- 
dict, guilty  ;*  fine,  two  hundred  dollars ;  motion  for  a  new 
trial  overruled ;  exceptions ;  judgment ;  appeal. 

Overruling  the  motion  to  quash  the  indictment  is  not 
insisted  upon  as  error  by  the  appellant,  or  rather  is  waived, 
and  we  think  very  properly.    The  indictment  is  good. 

1.  The  first  ruling  in  the  order  of  the  trial,  which  is 
insisted  upon  as  error,  is  the  rejection  of  certain  evidence. 
The  appellant  offered  to  prove  by  John  Fock,  that,  on  the 
Sunday  night  before  the  alleged  commission  of  the  offenoe 
charged,  he  slept  with  the  prosecuting  witness,  and  had 
sexual  intercourse  with  her,  and  paid  her  for  the  services 
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of  her  person  on  that  occasion.  The  evidence  was  re- 
jected. This  ruling  is  right  The  fact  ofiered  to  be  proved 
neither  tended  to  justify  nor  excuse  the  appellant,  and 
was  not  the  proper  method  to  impeach  the  prosecuting 
witness. 

2.  The  appellant  asked  the  court  to  instruct  the  jury 
as  follows : 

^^8.  Before  the  defendant  can  be  found  guilty,  you 
should  believe,  beyond  any  reasonable  doubt,  that  the  pros- 
ecuting witness  used  all  the  reasonable  efforts  she  could 
to  prevent  the  commission  of  the  offence,  and  if  aid  was 
present  or  in  hearing  distance,  it  was  her  duty  to  call  for  such 
aid,  and  if  there  were  persons  sleeping  in  the  same  room,  and 
she  failed  to  alarm  them,  or  if  they  were  aroused  and  she 
advised  them  to  say  nothing  about  it,  or  if  she  talked 
about  the  sexual  intercourse,  soon  after  it  took  place,  in  a 
jocular  manner,  and  complained  that  she  had  not  been 
paid  by  the  parties  accused  for  such  sexual  intercourse, 
any  of  these  facts,  if  they  are  shown  to  exist,  would  tend 
to  raise  such  reasonable  doubt  as  would  entitle  the  defend- 
ant to  an  acquittal. 

**  9.  Or,  if  you  believe  from  the  evidence,  that  the  pros- 
ecuting witness  has  made  statements  out  of  court,  to  the 
effect  that  she  concocted  this  prosecution  for  the  purpose 
of  making  money  out  of  it,  you  should  find  the  defend- 
ant not  guilty." 

The  court  refused  to  give  these  instructions  to  the  jury, 
and  the  appellant  excepted. 

There  is  no  error  in  these  rulings.  Admitting  that 
the  instruction  numbered  8  could  have  been  properly 
given,  if  the  jury  could  not  have  found  the  appellant 
guilty  of  any  offence  except  rape,  it  is  inapplicable  in  a 
case  wherein  the  jury  might  find  him  guilty  of  an  assault 
and  battery  only,  as  they  might  do,  and  have  done  in  this 
case. 

The  instruction  numbered  9  could  not  have  been  prop- 
erly given  in  any  case.    It  instructs  the  jury  as  to  the 


858  SUPREME  COURT  OP  DTDIANA. 

Bichie  v.  The  State. 

weight  of  evidence,  a  question  which  they  alone  can 
properly  decide.  Besides,  the  instructions  given  by  the 
court,  on  its  own  motion,  correctly  covered  the  ground 
attempted  to  be  embraced  in  instructions  numbered  8 
and  9,  which  were  refused  as  above. 

8.  The  appellant  excepted  to  the  giving  of  instruc- 
tions numbered  1,  2,  8,  4,  5, 13  and  14,  by  the  court,  but 
has  not  discussed  any  one  of  them  in  his  brief.  We 
think  they  were  properly  given. 

4.  Newly-discovered  evidence  is  made  one  of  the 
grounds  of  the  motion  for  a  new  trial,  under  which  the 
appellant  filed  the  affidavit  of  Martha  Eenton,  as  to  what 
she  would  testify  to,  if  she  was  questioned.  The  ground 
laid  is  wholly  insufficient.^  The  witness  had  been  exam- 
ined on  the  trial,  and  submitted  to  the  test  of  a  cross- 
examination  on  behalf  of  the  appellant,  the  testimony  of 
which  covers  ten  pages  of  printed  matter,  and  includes 
all  the  ground  stated  in  her  affidavit.  Besides,  the  facts 
constituting  due  diligence  on  the  part  of  the  appellant 
are  not  shown.  Beno  v.  BobertsoUy  48  Ind.  106.  The  evi- 
dence shown  in  the  affidavit  is  merely  cumulative. 
Zenker  v.  Wiest,  42  Ind.  169.  The  evidence  is  so  unsub- 
stantial, that  there  is  not  the  least  likelihood  that  it  would 
change  the  verdict  on  another  trial.  Hull  v.  Kirkpatricky 
4  Ind.  637;  Simpson  v.  Wilson,  6  Ind.  474;  Bronson  v. 
Hickman,  10  Ind.  3 ;  Harris  v.  Bupel,  14  Ind.  209. 

5.  It  is  urged  on  behalf  of  the  appellant,  that  he  could 
not,  under  the  indictment,  be  convicted  of  any  ofience 
except  that  of  rape.  And,  not  having  been  convicted  of 
rape,  the  verdict  should  have  been  not  guilty.  The  law 
is  otherwise.  Every  charge  of  rape  necessarily  includes 
a  charge  of  assault  and  battery,  and,  under  a  charge  of 
rape,  the  jury  may  find  a  defendant  not  guilty  of  that 
ofiiBuce,  and  guilty  of  an  assault  and  battery.  Base  v. 
The  State,  33  Ind.  167;  Mills  v.  The  State,  52  Ind.  187. 

6.  Lastly,  the  defendant's  oonnsel  insists,  that  the  evi- 
dence does  not  support  the  verdict ;  that,  as  the  rape  was 
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not  proved,  because  it  does  not  appear  that  the  carnal 
knowledge  was  not  against  the  will  of  the  prosecatrix, 
the  sexual  commerce,  not  being  against  her  will,  could 
not  therefore  be  an  assault  and  battery.  A  woman  may 
consent  to  the  sexual  act,  yet  the  man  who  performs  it 
may  treat  her  so  roughly,  and  in  so  rude  and  insolent  a 
manner,  and  so  scandalously  abuse  her  in  the  perform- 
ance of  the  act,  as  to  commit  thereby  an  assault  and  bat- 
tery. In  thb  case  the  evidence  shows  that  the  appellant, 
in  company  with  three  other  men,  several  of  them,  if  not 
all,  intoxicated,  bent  on  a  common  purpose,  entered  the 
house  of  the  prosecutrix,  late  at  night,  after  she  had  gone 
to  bed  with  her  children  in  the  same  room,  and,  in  a  rude, 
insolent  and  beastly  manner,  performed  the  sexual  act 
upon  her  six  or  seven  times,  in  common,  with  the  knowl- 
edge and  in  the  presence  of  each  other,  on  a  trundle  bed, 
in  which  at  the  same  time  lay  her  little  daughter,  nine 
years  old,  awake.  No  abuse  could  be  more  brutal  or  dis- 
gusting. We  think  it  amounts  to  an  assault  and  battery, 
and  deserves  severe  punishment.  It  is  true,  the  evidence 
shows  that  the  woman  was  a  prostitute,  and  no  doubt 
was  willing  to  engage  in  the  sexual  act ;  but  it  also  shows 
that  the  low,  gross  and  rough  usage  inflicted  upon  her  in 
the  presence  of  her  child  was  resisted  by  her,  and  was 
wholly  against  her  consent.  The  statement  of  the  little 
girl  IS  convincing  as  to  these  facts.  Indeed,  there  is  but 
little  controversy  in  the  evidence  as  to  the  main  facts ; 
the  appellant  and  his  comrades,  in  their  testimony,  admit 
the  same  facts  as  those  testified  to  by  the  prosecutrix,  ex- 
cept as  to  the  degree  of  force  and  brutality  used  upou 
her. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  bofita. 
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]%  ^1  MUBPHY  V.  LU0A8. 

FROiaaBOBY  Note. — I^iyabU  in  Bank — Action  by  Endonee  AgcMul  Maker,-^ 
Measure  cf  Damages* — ^In  an  action  on  a  promiiMory  note  payable  in  a 
bank  of  this  State,  againtt  the  maker,  by  an  innocent  endonee  thereof 
for  yalne  and  befoxe  maturity,  the  measure  of  the  damages  recoverable 
thereon  is,  not  the  amount  paid  therefor  by  the  plaintiff,  but  the  amount 
due  on  the  note. 

Same. — Faaiial  Drfence, — Ckmsidaraikn  JMd  by  Endorsee, — JP^'oud, — FUadinff, 
— ^In  an  action  by  the  payee,  against  the  maker,  on  a  promissory  note, 
the  defendant  answered,  admitting  the  execution  of  the  note,  but  ayer- 
ring  that  it  was  executed  for  the  same  amount  as,  and  in  lieu  of,  another 
promissory  note,  payable  in  a  bank  of  this  State,  executed  without  any 
consideration  therefor  to  a  third  person,  who,  before  maturity,  endorsed 
the  same  to  the  plaintiff  for  an  amount  much  lees  than  its  face,  and 
that  the  latter  had  falsely  and  fraudulently  represented  to  the  defendant 
that  he  had  paid  the  full  face  thereof,  thereby  inducing  the  execution  of 
the  note  in  suit.  Prayer  for  a  reduction  of  the  recovery  to  the  amount 
actually  paid  by  the  plaintiff,  with  interest. 

BMf  on  demurrer,  that  the  answer  is  insufficient. 

From  the  Tippecanoe  Circoit  Court. 

W.  D  Wallace  and^.  Rictj  for  appellant. 

Q.  0.  BehMj  J.  Park  and  A.  0.  Behm^  for  appellee. 

HowKy  J. — ^The  appellee,  as  plaintiff,  sued  the  appel- 
lant, as  defendant,  in  the  court  below,  upon  a  promissory 
note,  of  which  the  following  is  a  copy: 

'« 1400.  Lafayette,  Ind.,  June  26th,  1876. 

^<  On  November  10th,  1875,  atler  date,  I  promise  to  pay 
to  the  order  of  Martin  Lucas  four  hundred  dollars,  at  the 
Indiana  National  Bank  of  Lafayette,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  from  May  10th,  1875 ; 
value  received,  without  any  relief  whatever  from  valua- 
tion or  appraisement  laws.  The  drawers  and  endorsers 
severally  waive  presentment  for  payment,  protest  and 
notice  of  protest  and  non-payment  of  this  note.  If  this 
note  is  not  paid  at  maturity,  the  undersigned  agrees  fo 
pay  expenses  of  collection,  including  attorney's  fees. 

(Signed,)  «  W.  P.  Murphy." 

Appellee's  complaint  was  in  the  usual  form,  and  he  al- 
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leged  that  said  note  and  interest  were  due  and  unpaid, 
and  demanded  judgment  for  eight  hundred  dollars,  and 
other  proper  relief. 

The  appellant  answered  in  two  paragraphs,  in  sub- 
stance, as  follows : 

1.  For  ^^  partial  answer"  to  appellee's  complaint,  the 
appellant  said,  that,  on  May  10th,  1875,  he  was  induced, 
by  the  false  and  fraudulent  representations  of  one  E.  E. 
Jones,  who  was  an  entire  stranger  to  appellant^  and  was 
then  travelling  about  the  country  pretending  to  sell  a  cw- 
tain  pretended  patent-right,  called  ^^  Wm.  G.  Hermance's 
Improved  Lifting  Jack,"  to  execute  and  deliver  to  said 
E.  E.  Jones  his  promissory  note  for  ^00,  of  that  date, 
payable  six  months  thereafter,  to  the  order  of  said  E.  E. 
Jones,  at  the  First  National  Bank  of  Indianapolis,  Indi- 
ana, a  copy  of  which  note  was  set  out  in  said  answer ; 
and  appellant  said  that  there  was  no  consideration  whak^ 
ever  for  said  note ;  that,  after  his  execution  thereof,  said 
E.  E.  Jones,  without  appellant's  knowledge,  assigned  the 
same,  by  writing  his  name  on  the  back  thereof,  to  the 
appellee ;  that  afterward,  on  June  26th,  1875,  the  appel- 
lee, through  his  attorneys,  informed  the  appellant,  that  he 
held  said  note  and  would  insist  on  its  payment,  unless  the 
the  appellant  would  give  a  new  note,  in  lieu  thereof,  di- 
rectly to  appellee;  that  the  appellant  at  once  informed 
said  attorneys,  that  said  note  was  a  fraud  and  swindle 
upon  him,  and  had  been  given  without  any  considera- 
tion whatever,  and  that  he  ought  not  to  pay  the  same ; 
that  said  attorneys  thereupon  assured  the  appellant,  that 
the  appellee  had  paid  the  said  Jones  for  said  note  the  full 
£euie  thereof,  without  any  knowledge  or  suspicion  that  the 
•  same  was  secured  by  fraud  and  without  consideration, 
and  that,  as  the  note  was  payable  in  bank,  and  was  in  the 
hands  of  an  innocent  purchaser,  he,  the  appellant,  could 
not  avail  himself  of  any  defence  to  the  note ;  that,  relying 
upon  these  representations,  and  particularly  upon  the 
representation  that  the  appellee  had  paid  for  said  note 
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the  full  face  thereof^  the  appellant  executed  to  appellee 
the  note  sued  on,  in  lieu  of  his  said  note  to  E.  E.  Jones, 
and  received  the  latter  from  the  appellee,  and  upon  no 
other  consideration  whatever.  And  the  appellant  averred, 
that  the  appellee  only  paid  a  nominal  sum  for  said  note 
executed  by  appellant  to  said  Jones,  and  did  not  pay 
therefor  more  than  fifty  per  6ent.  thereof,  instead  of  the 
full  face  of  said  note;  wherefore  the  appellant  prayed, 
that  the  appellee  should  be  limited  in  his  recovery  in  this 
action  to  the  amount  actually  paid  by  him  for  said  note 
to  E.  E.  Jones,  with  legal  interest  thereof  from  the  date 
of  such  payment,  and  for  other  proper  relief. 

2.  In  the  second  paragraph  of  his  answer,  the  appel- 
lant stated  substantially  the  same  matters  as  he  had  stated 
in  his  first  paragraph,  except  as  to  the  consideration  of 
his  note  to  E.  E.  Jones,  which  he  det  out  in  said  second 
paragraph,  in  substance,  as  follows :  That  the  considera- 
tion of  said  note  was,  that  said  Jones  would  deliver  to  ap- 
pellant, without  delay,  200  of  the  said  lifting  jacks,  and 
would  forthwith  appoint  sub-agents  in  each  of  the  town- 
ships in  said  Tippecanoe  county,  who  would  canvass  said 
townships  and  sell  said  lifting  jacks  and  send  the  pur- 
chasers to  appellant  to  get  the  lifting  jacks  and  pay  him 
the  money  therefor,  and  thus  enable  him  to  dispose  of  the 
said  lifting  jacks  by  him  so  purchased  and  to  be  delivered 
to  him ;  that  said  Jones  had  not  delivered  to  appellant 
said  200  lifting  jacks,  nor  any  of  them,  and  had  not  ap- 
pointed a  sub-agent  in  any  township  of  said  county ;  and 
the  appellant  said,  that  ^^  the  whereabouts  and  place  of 
residence  of  the  said  E.  E.  Jones  "  were  to  him  unknown, 
and  he  had  never  seen  said  Jones  after  the  said  10th  day 
of  May,  1875 ;  and,  therefore,  the  appellant  said,  that  the 
consideration  of  his  said  note  to  said  E.  E.  Jones  had 
wholly  failed. 

This  second  paragraph  was  also  filed  as  a  ^^  partial  an- 
swer" to  appellee's  complaint,  and  the  same  relief  was 
asked  for  therein,  as  in  the  first  paragraph  of  answer. 
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To  each  of  said  paragraphs  of  answer  the  appellee  de- 
murred, upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  defence  to  this  action,  which  demur- 
rers were  severally  sustained  by  the  court  below,  and  to 
each  of  these  decisions  the  appellant  excepted ;  and,  the 
appellant  declining  to  answer  further,  judgment  was  ren- 
dered on  the  demurrers,  in  favor  of  the  appellee  and  against 
the  appellant,  for  the  amount  due  on  the  note  in  suit.    . 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
decisions  of  the  court  below,  in  sustaining  the  appellee's 
demurrers  to  each  of  the  paragraphs  of  his  answer. 

The  question  presented  for  our  consideration  by  these 
alleged  errors  may  be  thus  stated :  Could  the  appellee, 
as  the  bona  fide  endorsee,  for  value,  without  notice  and  be- 
fore maturity,  of  the  appellant's  note  to  E.  E.  Jones,  have 
sued  the  appellant  and  recovered  the  full  amount  of  said 
note,  after  its  maturity,  if  the  appellant  had  pleaded  in 
such  suit  the  same  facts  set  up  by  him  in  his  answers  in 
this  action?  If  the  appellee,  in  a  suit  on  the  Jones 
note  against  the  appellant,  could  not  have  recovered,  un- 
der the  facts  stated,  any  more  than  the  sum  paid  by  ap- 
pellee to  Jones  for  said  note  and  interest  on  said  sum,  it 
seems  to  us,  that  the  sum  so  paid,  with  interest,  would 
also  be  the  proper  measure  of  his  recovery  in  this  action, 
on  the  note  now  in  suit.  But  if,  in  an  action  by  appellee, 
against  appellant  on  the  Jones  note,  the  appellee  would 
have  been  lawfully  entitled,  under  the  facts  stated  and 
the  law  applicable  thereto,  to  recover  from  the  appellant 
the  full  amount  of  said  note  and  interest,  then  the  facts 
stated  in  appellant's  answers  would  not  be  available  to 
him  as  even  partial  defences  to  appellee's  action  on  the 
note  now  in  suit.  For,  if  the  appellee  could  have  recov- 
ered, under  the  facts  pleaded,  from  the  appellant,  the  full 
amount  of  the  Jones  note,  then  the  surrender  of  that 
note,  by  the  appellee,  to  the  appellant,  was  a  full  and  suffi- 
cient consideration  for  the  execution,  by  the  latter,  to  the 
former,  of  the  note  now  sued  upon. 
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It  appears  in  each  paragraph  of  appellant's  answer,  that 
the  Jones  note,  executed  by  the  appellant,  was  payable 
six  months  after  date,  to  the  order  of  E.  E.  Jones,  at  the 
First  National  Bank  of  Indianapolis,  Indiana ;  and  that, 
long  before  the  maturity  of  said  note,  the  said  E.  E.  Jones 
liad  endorsed  the  same  to  the  appellee.  By  the  6th  sec* 
tion  of  ^'An  act  concerning  promissory  notes,  bills  of 
exchange,"  etc.,  approved  March  11th,  1861,  it  is  provided 
as  follows : 

'^  Sbc.  6.  Kotes  payable  to  order  or  bearer  in  a  bank  in 
this  State,  shall  be  negotiable  as  inland  bills  of  exchange, 
and  the  payees  and  endorsees  thereof  may  recover  as  in 
case  of  such  bills."    1  R.  S.  1876,  p.  686. 

The  appellant  has  not  claimed  in  either  paragraph  of  his 
answer,  that  the  appellee  did  not  purchase  the  Jones  note 
before  it  was  due,  in  good  faith,  for  a  valuable  considera- 
tion, and  without  any  notice  of  any  defence  thereto  by 
the  appellant.  The  case  stated  in  appellant's  answers^ 
therefore,  is  governed  by  the  law  merchant,  as  applicable 
to  inlknd  bills  of  exchange.  Under  this  law,  when  the 
action  is  between  two  parties  to  such  a  note,  who  stand 
in  immediate  connection  with  each  other,  such  as  the 
maker  and  payee,  or  the  endorsee  and  his  immediate 
endorser,  the  consideration  which  passed  between  such 
parties,  as  between  themselves,  may  be  a  subject  of  in- 
quiry, or  a  matter  of  defence.  But  where,  as  in  the  case 
at  bar,  the  action  is  by  the  endorsee  against  the  maker  of 
a  promissory  note  governed  by  the  law  merchant,  if  it 
be  conceded,  as  in  this  case,  that  the  plaintiff  is  an  inno- 
cent purchaser,  in  good  faith  and  without  notice,  before 
maturity,  of  the  note  sued  upon,  the  amount  paid  by  plain- 
tiff, in  the  purchase  of  said  note,  is  a  matter  of  no  possi- 
ble interest  to  the  defendant,  as  it  can  not  afford  him  even 
a  partial  defence,  in  such  action.  In  such  a  case,  the 
measure  of  the  plaintiff's  recovery  from  the  maker  of 
the  note  is  the  amount  due  on  the  note,  and  not  the 
amount  paid  by  the  plaintiff,  in  the  purchase  of  said  note ; 
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and  the  want  or  failure  of  consideration,  in  whole  or  in 
part,  of  such  a  note,  as  between  the  maker  and  the  payee 
thereof,  can  not  he  set  up  as  a  defence  by  the  maker,  in 
an  action  against  him  by,  thie  endorsee  of  such  note. 
Under  the  law  merchant,  which  governs  the  negotiability 
of  inland  bills  of  exchange,  and  fixes  the  liabilities  of  the 
parties  thereto,  the  endorsee  in  good  faith,  for  a  valuable 
consideration,  before  maturity,  and  without  notice,  of  such 
a  note  as  the  one  described  in  appellant's  answers,  takes 
such  note  free  from  all  the  equities  and  defences  which 
may  have  existed  between  the  maker  and  the  payee 
thereof. 

In  our  opinion,  therefore,  the  court  below  did  not  err,  in 
sustaining  the  appellee's  demurrers  to  either  paragraph  of 
appellant's  answer. 

The  judgment  of  the  court  below  is  affirmed,  at  appel- 
lant's costs. 


The  Indunapolis,  Peru  akd  Chicaoo  R.  W.  Co.  v. 

Crandall. 

Baxlhoab. — KUHng  Stock. — D^enoe, — Evidence. — On  the  trial  of  an  action 
against  a  railroad  company  for  killing  stock,  it  is  competent  for  the 
defendant  to  prove  that  the  land  on  each  side  of  the  place  where  the 
stock  was  killed  had  long  heen  necessarily  used  as  a  pahlic  way  for  the 
transaction  of  the  business  of  the  defendant  with  the  pablic,  and  that 
it  adjoins  her  depot,  and  also  belongs  to  her. 

From  the  La  Porte  Circuit  Court. 

JD.  MosSj  for  appellant. 

BmnLB,  C.  J. — Suit  commenced  before  a  justice  of  the 
peace  in  St.  Joseph  county,  under  the  act  of  March  4th, 
1868, 1  R.  S.  1876,  p.  751,  by  the  appellee,  against  the  ap- 
pellant, for  killing  a  cow  with  an  engine  and  cars^  on  the 
railroad  track. 
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Appeal  from  the  juBtice  to  the  St.  Joseph  Circuit  Court, 
and  a  transfer  of  the  case  by  a  change  of  venue  to  the 
La  PoVte  Circuit  Court,  wherein  the  case  was  tried,  and  a 
judgment  rendered  against  the  appellant.  Appeal  to 
this  court.  The  questions  of  law  and  fact  were  properly 
reserved  in  the  record,  and  are  presented  here  by  assign- 
ments of  error. 

At  the  trial  the  appellant  ofiered  to  prove,  in  the  de- 
fence, the  following  facts  by  a  competent  witness : 

'^  That  the  land  between  the  depot,  on  each  side  of  the 
track  where  the  cow  was  killed,  has  been  travelled  by 
the  public  five  or  six  years  to  some  extent ;  that  it  was 
opposite  to  and  adjoining  the  depot  grounds,  and  that  it 
was  necessary  to  be  used  as  a  public  passage  and  road- 
way for  the  accommodation  of  the  defendant  and  persons 
dealing  with  her ;  that  it  has  been  so  used  since  the  or- 
ganization of  the  company ;  that  it  will  be  a  serious  in- 
convenience, both  to  the  company  and  the  people,  to 
close  the  said  right  of  way  by  fence  or  otherwise;  that 
the  said  land  is  a  part  of  the  defendant's  road." 

Upon  the  objection  of  the  appellee  to  the  above  evi- 
dence, the  court  refused  to  allow  the  appellant  to  prove 
the  above  facts.  The  proper  exceptions  were  reserved  to 
the  ruling.  In  this  we  think  the  court  erred.  The  evi- 
dence tended  to  prove,  that,  at  the  place  where  the  cow 
was  killed,  the  appellant  was  not  obliged  to  fence  in  the 
railroad;  and,  if  so,  the  appellant  was  not  liable,  under 
the  statute,  for  killing  the  cow. 

This  question  has  been  frequently  decided  by  this  court. 
The  Lafayette,  and  Indianapolis  R.  JR.  Co,  v.  Shriner^  6 
Ind.  141 ;  The  Indianapolis  and  Cincinnati  R.  R,  Co.  v. 
Kinney^ '  8  Ind.  402 ;  Indiana  Central  Railway  Co.  v. 
Qapen,  10  Ind.  292 ;  The  Indianapolis  and  Cincinnati  R.  R. 
Co.  V.  Oestely  20  Ind.  231;  The  Indianapolis  and  Cincin- 
nati R.  R.  Co.  V.  McClurCj  26  Ind.  370;  The  Indianapolis 
and  Cincinnati  R.  R.  Co.  v.  Parker^  29  Ind.  471 ;  The  J^- 
fersonville,  Madison  and  Indianapolis  R.  R.  Co.  v.  Brevoort^ 
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30  Ind.  824 ;  The  JefersonviUe^  Madison  and  Indianapolis 
R.  R.  Co.  V.  Parkhursty  84  Ind.  601 ;  The  JeffersonvUlej 
Madison  and  Indianapolis  R  R.  Co.  v.  Beatiyy  86  Ind.  15 ; 
The  Jeffersonvilley  Madison  and  Indianapolis  R.  R.  Co.  v. 
Huber^  42  Ind.  178 ;  The  Indianapolis  and  St.  Louis  R.  R. 
Co.  V.  Christy,  48  Ind.  148 ;  The  JeffersonvUle,  Madison  and 
Indianapolis  R.  R.  Co,  v.  Adams,  48  Ind.  402 ;  The  Toledo, 
Wabash  and  Western  R  W  Co  y.  Owen,  48  Ind.  405 ;  The 
Pittsburgh,CincinnaH  and  St.  Louis  R.  W.  Co.  v.  Bowyer,  45 
Ind.  496 ;  Tlie  Ohio  and  Mississippi  R.  W.  Co.  v.  McClure, 
47  Ind.  817. 

As  the  case  mnst  be  remanded  for  a  new  trial,  we  do 
not  express  any  opinion  as  to  the  sufficiency  of  the  evi- 
didnce  to  sustain  the  verdict. 

The  judgment  18  reversed,  with  costs;  cause  remanded 
with  instructions  to  sustain  the  motion  for  a  new  triaL 
and  for  further  proceedings. 


The  Western  Union  Telegraph  Co.  v.  Lewelling. 

TELEX3RAFH  COMPANY. — FaUure  to  Tran&mit  Mesaage. — An  electric  telegraph 
company,  having  a  line  of  wires  wholly  or  partly  in  this  State,  and  en- 
gaged in  telegraphing  for  the  puhlic,  is  liable  in  damages  for  a  failure 
of  their  agent  to  transmit  a  proper  message,  which  is  placed  in  his  hands 
daring  nsnal  office  hours  for  transmission,  accompanied  by  payment  or 
tender  of  the  usual  charges. 

Supreme  Ooubt. —  Weight  <^  Evidenee, — The  Supreme  Court,  on  appeal,  will 
not  disturb  the  verdict  of  a  jury  on  the  mere  weight  of  evidence. 

New  TbiaIi. — MiBoomduel  of  Judge, — Where  no  objection  thereto  is  made, 
the  fact  that  the  regular  presiding  judge  of  a  court  in  which  a  cause  is 
being  tried,  during  such  trial,  temporarily  absents  himself,  and  calls  a 
practising  attorney  to  preside  in  his  place,  is  not  ground  for  a  new  trial. 

From  the  Monroe  Circuit  Court. 

T.  J.  Jackson,  J.  E.  McDonald,  J.  M.  Butler,  F.  B. 
McDonald  and  G.  C.  Butler,  for  appellant. 
/.  W.  Buskirk  and  H.  C.  Duncan,  for  appellee. 
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Perkins,  J. — The  first  two  sections  of  an  act  regulating 
telegraph  companies  are  these : 

"  Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  every  electric  telegraph  company, 
with  a  line  of  wires  wholly  or  partly  in  this  State,  and 
engaged  in  telegraphing  for  the  public,  shall,  during  the 
usual  office  hours,  receive  dispatches,  whether  from  other 
telegraphic  lines  or  from  individuals ;  and,  on  payment 
or  tender  of  the  usual  charge,  according  to  the  regula- 
tions of  such  company,  shall  transmit  the  same  with  im- 
partiality and  good  faith,  and  in  the  order  of  time  in 
which  they  are  received,  under  penalty,  in  case  of  failure 
to  transmit,  or  if  postponed  out  of  such  order,  of-  one 
hundred  dollars,  to  be  recovered  by  the  person  whose 
dispatch  is  neglected  or  postponed:  Provided^  however^ 
That  arrangement  may  be  made  with  the  publishers  of 
newspapers  for  the  transmission  of  intelligence  of  general 
and  public  interest,  out  of  its  order,  and  that  communica- 
tions for  and  from  offices  of  justice  shall  take  precedence 
of  all  others. 

^^  Sec.  2.  Telegraph  companies  shall  be  liable  for  special 
damages  occasioned  by  failure  or  negligence  of  their 
operators  or  servants,  in  receiving,  copying,  transmitting 
or  delivering  dispatches;  or  for  the  disclosure  of  the  con- 
tents of  any  private  dispatch  to  any  person  other  than  to 
him  to  whom  it  was  addressed  or  his  agent."  1  R.  S. 
1876,  p.  868. 

The  appellee  sued  the  appellant.  His  complaint  was 
in  two  paragraphs. 

The  first  paragraph  alleged,  that  defendant  had  a  line 
of  telegraph  wires  running  through  certain  counties; 
that,  on  the  22d  day  of  September,  1874,  plaintiflT  placed 
in  the  hands  of  defendant's  agent  at  Salem,  Indiana, 
during  office  hours,  a  certain  dispatch,  and  sets  out  what 
purports  to  be  a  copy  thereof;  that  it  was  to  be  transmit- 
ted to  the  town  of  Bloomington,  without  delay;  that 
plaintiff  paid  for  the  same;  that  the  defendant  then  and 
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there  had  the  ability  to  transmit  it,  but  failed  and  re- 
fused, to  plaintiff's  damage  one  hundred  dollars. 

The  second  paragraph  is  the  same  as  the  first,  with  the 
further  allegation  that  plaintiff  and  Jane  Banta  are 
brother  and  sister ;  that  the  facts  stated  in  the  message  were 
true ;  that,  by  reason  of  failure  to  transmit  said  message, 
said  Jane  Banta  was  not  present  at  the  burial  of  the 
mother  of  plaintiff,  as  she  would  have  been  if  the  mes- 
sage had  been  duly  transmitted  to  her;  that,  by  reason  of 
the  absence  of  his  said  sister  at  said  time,  plaintiff*  suf- 
fered great  uneasiness,  anguish  and  anxiety  of  mind; 
and  concludes  with  a  demand  for  five  thousand  dollars 
dunages. 

Copy  of  dispatch : 

'«  Salbm,  Ia.,  9th  Month,  22d,  1874. 
'^  To  Jane  BaiUOy  Bloomingtoriy  Indiana : 

^^  Mother  died  last  evening  and  will  be  buried  to-morrow, 
at  11  o'clock,  the  23d  iatt.  William  Lbwelling. 

<<  Direct  to  T.  A.  Banta,  Bloomington,  la." 

There  was  no  demurrer  to  the  amended  complaint. 

Answer,  general  denial. 

Trial  by  jury.  Verdict  for  plaintiff  for  one  hundred 
dollars,  and  judgment,  over  a  motion  for  a  new  trial,  on 
the  verdict. 

One  ground  assigned  in  the  motion  for  a  new  trial  was, 
that  the  verdict  was  not  supported  by  sufficient  evidence. 

The  overruling  of  the  motion  for  a  new  trial  is  as- 
signed for  error  in  this  court. 

The  evidence  is  in  the  record. 

John  B.  Crafton  testified :  ^^  I  am  a  telegraph  operator ; 
I  am  an  operator  for  the  Western  Union  Telegraph  Com- 
pany, which  company  has  an  office  at  Bloomington,  In- 
diana; I  am  in  the  office;  I  received  no  dispatch  on  the 
22d  day  of  September,  1874,  for  Jane  Banta,  directed  to 
T.  A.  Banta,  Bloomington,  from  Salem." 

The  deposition  of  the  plaintiff  himself  was  then^  intro- 
VoL.  LVm.— 24 
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dnced :  ^  Jane  Banta,  of  Bloomington,  is  my  sister.  On 
the  22d  day  of  September,  1874,  I  delivered  to  Josiah 
Diefendorf  a  dispatch  to  be  taken  by  said  Diefendorf  to 
the  office  of  the  Western  Union  Telegraph  Company,  at 
Salem,  Indiana ;  I  have  a  copy  of  the  dispatch  that  I  de- 
livered to  Diefendorf;  I  wrote  two ;  I  kept  one  and  gave 
the  other  to  Mr.  Diefendorf,  which  dispatch  is  made  part 
of  the  complaint. 

<<'  Salem,  Ia.,  9th  Month,  22d,  1874. 
<< « To  Jane  Banta^  Eloomington^  Indiana : 

^^  ^  Mother  died  last  evening,  and  will  be  bnried  to-mor- 
row, at  11  o'clock,  the  23d  inst. 

^^  <  William  LBwxLLora. 

^^  <  Direct  to  T.  A.  Banta,  Bloomington,  Indiana.' 

<^  It  was  directed  to  Jane  Banta,  Bloomington,  Indiana; 
I  gave  Diefendorf  one  dollar  to  pay  for  the  dispatch,  and 
he  bronght  back  fifty  cents ;  I  gave  him  the  dispatch  at 
my  home,  two  and  one-half  miles  north  of  Salem,  in 
Washington  connty,  Indiana ;  I  am  the  plaintiff;  I  have 
no  doubt  bat  that  Diefendorf  delivered  it,  but  I  don't 
know  that  he  did.  It  was  written  by  me  to  go  to  Bloom- 
ington, Indiana,  to  my  sister ;  it  was  on  the  22d  day  of 
September,  1874,  between  six  and  seven  in  the  morning; 
it  was  directed  in  care  of  T.  A.  Banta ;  I  lived  two  and 
one-half  miles  north  of  Salem  on  that  day ;  I  signed  it, 
and  compared  it  with  the  one  I  gave  Diefendorf,  and  the 
one  I  gave  Mr.  Diefendorf  was  a  true  copy  of  the  one  I 
kept,  except  I  erased  one  word  in  the  copy  I  kept." 

Deposition  of  Josiah  Diefendorf:  *'  My  name  is  Josiah 
Diefendorf,  I  am  fifty-eight  years  of  age,  and  live  three 
miles  north  of  Salem,  Washington  county,  Indiana;  am 
a  farmer  by  occupation ;  I  am  acquainted  with  the  parties 
to  this  suit ;  on  the  morning  of  the  22d  day  of  Septem- 
ber, 1874, 1  was  at  the  house  of  plaintiff;  Mr.  Lewelling 
delivered  a  dispatch  to  me ,  I  brought  it  to  Salem ;  I  de- 
livered it  to  either  Mr  Webster  or  Mr  Charles  Telle,  and 
asked  what  the  charges  would  be,  and  the  one  I  delivered 
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it  to  replied  that  the  charge  would  be  sixty  cents ;  I  gave 
him  a  dolUir  bill  and  he  gave  me  forty-five  cents  in 
change ;  I  asked  him  if  he  would  attend  to  it ;  he  said  he 
would ;  I  did  not  read  the  dispatch,  and  only  knew  what 
I  was  told  by  the  plaintiff;  Charles  Telle  was  a  gentle- 
man I  saw  frequently  in  the  office  of  the  defendant ;  I  do 
not  know  whether  he  was  employed  by  the  defendant  or 
not ;  I  cannot  state  positively  that  Mr.  Webster  was  em- 
ployed by  the  defendant,  but  I  frequently  did  business 
witli  him,  and  I  think  he  is  agent  at  Salem,  Indiana ;  he 
unfolded  the  message  and  looked  at  it  and  liud  it  on  the 
table  that  was  on  the  west  side  of  the  office ;  I  delivered 
the  message  either  to  Mr.  Webster  or  Mr.  Telle ;  I  did 
not  read  the  message ;  have  no  copy  of  the  message ;  it 
was  the  22d  day  of  September,  1874,  at  about  8  o'clock 
in  the  morning;  I  do  not  know  in  whose  care  it  was 
sent;  I  did  not  read  the  message;  I  received  it  from  the 
plaintiff,  William  Lewelling,  about  three  miles  from  Sa- 
lem ;  I  do  not  know  who  signed  it,  as  I  did  not  read  the 
message  nor  see  it  signed,  and  have  no  copy  of  it;  I 
don't  think  there  was  an  j  thing  took  place  excepting  the 
delivery  of  the  message ;  nothing  that  I  recollect  of;  I 
delivered  no  other  message.'* 

Jane  Banta  testified :  *^I  reside  in  Bloomington,  Indi- 
ana; I  received  no  dispatch  from  William  Lewelling,  Sa- 
lem, Indiana,  dated  22d  day  of  September,  1874,  in  refer- 
ence to  the  death  of  my  mother ;  I  was  in  Bloomington 
on  that  day ;  I  received  no  dispatch  from  plaintiff'  about 
that  time;  am  a  sister  of  plainti^  and  am  the  Jane 
Banta  referred  to  in  the  dispatch." 

John  J.  Webster  testified :  ^  My  name  is  John  J.  Web- 
ster; I  am  in  the  employ  of  the  Louisville,  New  Albany 
and  Chicago  Railroad  Company,  and  of  the  Western 
Union  Telegraph  Company,  at  the  town  of  Salem ;  I  was 
there  on  the  22d  day  of  September,  1874 ;  on  that  day 
one  Josiah  Diefendorf  came  there  with  a  dispatch  with 
no  address  thereon ;  dispatch  was  signed  William  Lew- 
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elling ;  I  asked  him  where  he  wanted  the  dispatch  sent ; 

he  asked  me  where  Henry  Lane  was  working.    Henry 

Lane  was  an  employee  of  the  railroad;  I  told  him  at 

Greencastle  was  the  last  place ;  he  then  told  me  he  wanted 

it  to  go  where  Henry  Lane  was ;  I  then,  in  his  presence, 

wrote  on  the  dispatch  '  Greencastle/  and  sent  the  same  to 

Greencastle ;  I  have  the  dispatch  left  with  me  by  Diefen- 

dorf ;  we  keep  all  dispatches." 

Dispatch  offered : 

«  9  Mo.,  22d,  74. 
^^  Sister  J.  BarUa. — ^Grebncastlb  : 

'^  Mother  died  last  evening  at  5  o'clock ;  will  be  buried 
at  11  to-morrow.  WuiUam  Lswblijng. 

".Please  direct  to  T.  A.  Banta." 

"  I  never  received  any  other  dispatch  than  the  one  re- 
ceived from  Diefendorf ;  Lewelling  was  not  at  the  o£Bice 
at  all ;  I  sent  it  as  directed  and  received  word  firom  the 
office  at  Greencastle,  ^  dispatch  received  O.  K. ;'  we  always 
answer  as  soon  as  dispatch  is  received  at  office ;  I  never 
received  a  dispatch  directed  to  Jane  Banta,  Bloomington, 
or  to  T.  A.  Banta,  Bloomington.  Mr.  Telle  is  a  person 
who  is  sometimes  around  the  office ;  he  has  nothing  to  do 
with  receiving  dispatches  and  is  not  in  the  employ  of  the 
defendant ;  I  told  Mr.  Brown  in  a  letter  that  I  never  re- 
ceived a  dispatch  for  Bloomington  to  Jane  Banta,  or  to 
T.  A.  Banta,  Bloomington.    That  is  my  writing." 

Diefendorf,  in  his  testimony,  directly  conteadicts  Web- 
ster. 

Russell  testified  as  follows :  "  My  name  is  Bussell ;  am 
a  telegraph  operator ;  I  am  in  the  employ  of  the  Western 
Union  Telegraph  Company  at  Greencastle ;  have  charge 
of  the  office ;  I,  on  the  22d  day  of  September,  1874»  i*e- 
ceived  a  dispatch  firom  the  town  of  Salem  signed  William 
Lewelling ;  I  have  the  dispatch  as  taken  from  the  wire. 
We  always  keep  in  the  office  a  copy,  as  well  as  the  one 
we  send  out  to  the  person  addressed ;  this  is  the  dispatch 
aareceived: 
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'< '  Salem,  Ind.,  Sept.  22d,  1874. 
"  *  T.  A.  Banta. — Grsbncastle,  Ind.  : 

^^  ^Sister  J.  Banta. — ^Mother  died  last  evening  at  5  o'clock ; 
will  be  buried  at  11  to-morrow.     William  liSWELLiNe.' 

^'  I  Bent  the  dispatch  by  the  meeeenger ;  it  was  not  de- 
livered ;  I  sent  it  as  soon  as  received,  and  used  all  efforts 
to  find  the  parties  to  whom  the  n^essage  was  sent." 

Henry  Lane,  for  plaintiff,  testified :  ^'  My  name  is  Henry 
Lane;  I  am  a  railroader;  I  was  not.  at  Greencastle  on  the 
22d  day  of  September,  1874 ;  I  received  no  dispatch  for 
Jane  Banta ;  I  now  reside  in  Bloomington ;  I  have  been 
in  the  employ  of  the  railroad ;  I  quit  the  same  on  the  20th 
of  September,  1874 ;  I  was,  on  the  22d,  down  South ;  was 
in  Kentucky ;  had  been  working,  up  to  that  time,  at  Green- 
castle." 

This  was  all  the  evidence  given  iu  the  cause. 

The  evidence,  in  short,  is  this : 

Lewelling  swears  that  he  delivered  a  dispatch  to  Dief- 
endorf,  on  a  certain  day.  Diefendorf  testifies  that  he  de- 
livered that  dispatch  to  Webster  or  Telle  on  that  day, 
and  that  he  delivered  no  other.  Webster  admits  that  he 
received  a  dispatch  from  Diefendorf  on  said  day. 

So  far,  it  appears  that  Lewelling  sent  a  dispatch,  and 
that  a  dispatch  was  received  at  the  office  of  the  appel- 
lant, at  Salem,  Ind.,  on  the  22d  of  "September,  1874.  The 
uncertainty  is  as  to  the  contents  and  direction.  On 
these  points  there  are  but  two  witnesses  who  saw  the  dis- 
patch, and  their  testimony  is  in  direct  conflict.  It  was 
for  the  jury  to  decide  where  the  preponderance  lay. 
They  found  for  the  plaintiff.  The  court  confirmed  their 
findings  by  rendering  judgment  upon  it.  We  cannot  say 
that  the  judgment  now  being  considered  was  wh>ng,  and 
we  cannot  reverse  it  without  saying  so. 

The  complaint  contains  a  cause  of  action. 

The  motion  in  arrest  was  properly  overruled. 

Another  point :  The  regular  judge  of  the  circuit,  find- 
ing it  necessary  to  be  absent  a  short  period  of  time,  ap- 
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pointed  an  attorney  to  hold  court  till  his  return.  He  re- 
turned, and  resumed  his  seat  on  the  bench,  while  the  jury 
were  out  deliberating  upon  this  case.  When  they  came 
in,  he  received  the  verdict.  No  objection  was  made  at 
the  time,  but  it  was  afterward  made  one  of  the  grounds 
of  the  motion  for  a  new  trial,  and  is  insisted  upon  in  this 
court  as  having  been  error.  We  see  no  irregularity  in 
this  act  of  the  court. 
The  judgment  is  affirmed,  with  costs. 


Collins  et  al.,  Ouardians,  v.  Tilton,  Executor. 

DBUEDggritf  'EertATBL—AOowanee  to  Adminitiraior  cr  ExMUor.-^J&m  Mad$r^ 
The  aUowMice  to  an  executor  or  administrator,  for  his  aerrioet  in  the  set- 
tlement  of  hie  decedent's  estate,  can  not  be  fixed  by  him,  but  can  be  made 
bj  the  proper  court  only  on  his  filing  the  statement,  and  in  the  manner, 
required  by  section  148  of  the  act  of  June  17th,  1852,  **  providing  for  the 
settlement  <A  decedents'  esUtes,"  etc    2  B.  a  1876,  p.  645. 

Same. — BaMng  AUomanee, — Such  an  allowance,  made  by  the  court  hj  its 
approval  of  a  partial  settlement  report  of  an  executor  or  administrator, 
wherein  he,  merely  credits  himself  with  a  certain  sum  for  his  services, 
without  notice  to  the  heirs  or  l^atees,  is  not  conclusive  on  them,  and  may 
be  objected  and  excepted  to,  and  diepioved,  by  them,  on  the  fiiii^  of  hia 
final  settlement  report. 

Same. — Emdenee, — Where  objection  and  exertion  are  so  made,  it  is  the  duty 
of  the  court  to  hear  evidence  on  behalf  of  the  heirs  or  legatees,  disprov- 
ing or  reducing  such  allowance. 

Sams. — AJhmmee  by  Former  Judge,— The  fact  that  such  allowaaoe  had  been 
so  made  by  a  former  judge  of  the  court,  by  a  mere  approval  of  a  partial 
report  wherein  an  allowance  for  services  had  been  so  claimed  as  a  credit 
is  no  reasQp  why  a  subsequent  judge  of  such  court  should  refuse  to  hear 
evidence  in  regard  to  the  same. 

From  the  Jefferson  Circuit  Court. 

J.  Eoberts,  S.  A.  Huff,  J.  W.  Niehol  and  B.  &.  Bimey, 

for  appellants. 
a.  CravenSj  for  appellee. 
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HowK,  J. — ^At  the  September  tenn,  1878,  of  the  court 
below,  Mark  Tilton,  executor  of  the  last  will  of  Johu 
King,  deceased,  submitted  to  the  court  his  written  re- 
port, duly  verified,  in  partial  settlement  of  the  estate  of 
said  decedent  In  this  report,  the  executor,  among  other 
credits,  claimed  the  following :  <^  Allowance  to  executor, 
11,500."  The  report  was  examined  and  approved  by  the 
court  below.  At  the  November  term,  1878,  of  said  court, 
the  appellants  moved  the  court  to  strike  out  from  said 
report  the  item  of  allowance  to  executor,  (1,500,  and 
also  excepted  to  suid  report  on  account  of  said  allowance. 
It  does  not  appear  that  any  action  was  then  taken  by  the 
court  below,  either  on  appellants'  motion  to  strike  out  or 
their  exceptions. 

Afterward,  at  the  March  term,  1874,  of  the  court  be- 
low, the  appellee  made  his  report  in  final  settiement  of 
said  decedent's  estate.  And  thereupon  the  appellants  re- 
newed their  former  motion  to  strike  out  the  item  of  al- 
lowance to  executor  of  $1,500,  and  also  their  exceptions 
to  Bud  report  of  the  September  term,  1878,  on  account 
of  said  allowance.  The  motion  and  exceptions  were  sev- 
erally overruled  by  the  court  below,  and  were  made  parts 
of  the  record  by  proper  bill  of  exceptions.  And  said 
final  report  was  fully  approved,  and  it  was  finally  ordered 
by  the  court  below,  that  the  appellee  be  discharged  from 
the  duties  of  his  trust,  as  such  executor ;  to  all  which 
proceedings  and  orders  of  the  court  the  appellants,  on 
behalf  of  the  heirs  and  legatees  of  said  decedent,  at  the 
proper  time  excepted. 

The  errors  assigned  by  the  appellants,  in  this  court,  call 
in  question  the  validity  of  the  ^^  allowance  to  executor," 
which  the  appellee  claimed  as  a  credit,  in  the  settlement 
of  his  testatoi^s  estate,  and  the  correctness  of  the  decisions 
of  the  court  below  on  the  several  exceptions  and  motions 
of  the  appellants,  in  regard  to  said  allowance. 

Our  law  contemplates,  that  an  executor  or  administra* 
tor  shall  receive  a  just  compensation  or  allowance,  and 
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nothing  more,  for  his  services  in  the  settlement  of  his  de- 
cedent's estate.  He  may  not,  however,  as  it  would  seem 
the  appellee  did  in  this  case,  fix  the  valne  of  his  services, 
or  determine  for  himself  the  amount  of  his  allowance. 
He  must  present  his  claim  for  his  services,  in  the  form  pre- 
scribed by  the  statute,  to  the  court  having  jurisdiction  of 
his  decedent's  estate ;  and  upon  such  claim,  so  presented, 
and  upon  satisfactory  evidence,  the  proper  court  may  al- 
low him  a  just  compensation  for  his  services. 

The  compensation  of  an  executor  or  administrator,  for 
his  services  in  the  settlement  of  his  decedent's  estate,  is 
governed  by  the  provisions  of  section  148  of  the  act  pro- 
viding for  the  settlement  of  decedents'  estates,  etc.,  ap- 
proved June  17th,  1852,  which  section  reads  as  follows : 

'^Seo.  148.  Every  executor  and  administrator  shall 
make  out  at  the  final  settlement  of  the  estate  committed 
to  his  trust,  a  full  statement  of  his  services,  to  the  truth 
of  which  he  must  take  and  subscribe  an  oath  thereto  at- 
tached, and  the  court,  after  examining  him  and'  any 
other  person  under  oath  touching  such  services,  may  allow 
such  executor  or  administrator  such  compensation  as  it 
may  deem  just."    2  R.  S.  1876,  p.  545. 

It  is  said  by  appellee's  learned  counsel,  that  ^  this  148th 
section  is  rather  directory  than  otherwise."  If  it  be  di- 
rectory merely,  it  contains  wise  and  prudent  directions, 
which,  in  our  opinion,  it  -behooves  the  courts,  having 
original  jurisdiction  of  decedents'  estates,  to  enforce  a 
strict  compliance  with.  But  we  need  not  decide,  in  this 
case,  whether  this  section  of  the  statute  is  directory  or 
mandatory  in  its  terms. 

The  "  allowance  to  executor,"  as  we  have  seen,  was  ap- 
proved by  the  court  below,  in  a  partial  settlement  of  the 
estate  Of  course,  this  allowance,  thus  made,  without 
notice  to  the  heirs  or  legatees,  was  not  conclusive  in  its 
character  upon  any  of  the  parties  interested  in  the  estate 
of  the  decedent.     Goodwin  v.  GoodwiUy  48  Ind.  684. 

When  the  appellee  presented  to  the  court  below  hiB 
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final  settlement  report,  for  approval  and  allowance,  the 
appellants  appeared  and  presented  their  exceptions  to  said 
partial  settlement  report,  and  to  the  item  of  allowance  to 
execntor  therein,  as  follows : 

<<  1st.    Said  report  is  not  a  final  report ; 

<^  2d.  Said  report  is  not  accompanied  with  any  state- 
ment under  oath  of  the  amount  of  time  sp^t  by  said 
execntor  in  the  service  of  said  estate,  and  the  value  of  hid 
time,  and  no  bill  of  particulars  is  filed  as  to  the  value  of 
said  services  as  executor,  and  the  number  of  days  he  waa 
employed  in  the  service  of  said  estate,  or  statement  under 
oath,  or  not  under  oath,  of  the  same. 

^  3d.  Said  allowance  of  fifteen  hundred  dollars  is  an 
unreasonable  allowance  to  said  executor,  as  a  large 
amount  of  said  estate,  as  appears  by  the  former  reports 
and  inventory,  was  in  cash,  bonds  and  stocks,  and  the 
balance  of  said  estate  was  in  real  estate,  which  was  sold 
under  said  will  with  little  trouble  and  expense  to  said 
executor.'' 

It  appears  from  the  bill  of  exceptions,  that  the  court 
below  refused  to  hear  any  evidence,  although  the  same 
was  offered,  in  support  of  the  questions  of  fact  presented 
in  and  by  the  appellants'  exceptions,  or  to  consider  said 
exceptions,  but  overruled  the  same  and  refused  to  set 
aside  said  ^  allowance  to  executor,"  for  the  reason  that  said 
allowauoe  had  been  made  by  a  fongaer  judge  of  said 
court,  and  not  by  the  judge  then  presiding  therein.  It 
is  very  clear,  we  think,  that  these  rulings  of  the  court 
below  were  erroneous,  and  that  the  reason  assigned  there- 
for  was  insufiicient.  The  allowance  to  the  executor  had 
been  made  in  the  absence  of,  and  without  notice  to,  the 
appellants,  and  without  any  statement  by  appellee  of  his 
services,  verified  by  his  oath,  such  as  the  statute  required 
him  to  make.  In  our  opinion,  such  an  allowance,  so 
made,  ought  not  to  be  regarded  as  conclusive  upon  the 
rights  of  the  appellants.    The  fact,  that  the  allowance 
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had  been  approved  by  a  former  judge  of  the  court  below, 
certainly  gave  it  no  additional  sanctity,  and  did  not 
justify  the  court  in  overruling  the  exceptions  to  such  al- 
lowance, without  a  hearing  thereof.  The  appellants  were 
not  bound  by  the  allowance  to  the  executor,  and  the 
court  below  erred  in  overruling  their  exceptions.  The 
StatCj  ex  reLj  etCj  v.  Bruieh^  12  Ind.  881,  and  Goodwin  v. 
Ooodwin^  supra* 

The  orders  of  the  court  below,  in  discharging  the  ap- 
pellee from  his  said  trust  and  allowing  his  final  settle- 
ment report,  and  in  overruling  the  appellants'  said  excep- 
tions, are  reversed,  at  the  appellee's  costs,  and  the  cause 
is  remanded  for  a  hearing  of  said  exceptions,  and  for 
further  proceedings,  in  Accordance  with  this  opinion. 


KoT  t;.  Thb  Stati. 


SuPBBicx  Ck>UBT.---£ri^.~i>i8mtna(.~CViititfia2  Xow.— On  appeal  to  the 
Sapreme  Court,  the  appellant  must  file  a  brief  conforming  to  the  mki 
and  usagee  of  that  coart,  or  hiB  appeal  will  be  diamisBed. 

From  the  Clark  Circuit  Court. 

S.  Russellj  for  appellant. 

C  A.  Buskirky  Attorney  General,  and  Jtf.  CUggj  Prose- 
cuting Attorney,  for  the  State. 

NiBLACK,  J. — ^The  record  in  this  cause  is  in  so  imper- 
fect a  condition  as  not  fairly  to  present  any  question  for 
our  consideration. 

A  paper  is  filed  with  the  record,  purporting  to  be  the 
brief  of  the  appellant,  but  it  does  not,  either  in  form  or 
in  substance,  contain  what  is  necessary  to  constitute  a 
brief  under  the  rules  and  usages  of  this  court. 

On  motion  of  the  Attorney  General,  the  appeal  is  dis- 
missed, at  the  costs  of  the  appellant. 
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EsisxR  V.  The  Btats* 


IjqaOGR  La-W.—SoU  wUkout  lAcenae. — QmiraeL — I\»rtnenhip.^I)rineipal  and 
Agent. — On  the  trial  of  a  defendant  charged  with  selling  intoxicating 
liquor,  without  license,  in  a  leas  quantity  than  a  quart  at  a  time,  the 
evidence  established  that  the  defendant^  who  was  the  owner  ci  the  prem- 
isea  where  the  sale  waa  made,  had  made  such  sale  pursnaot  to,  and  in 
compliance  with,  the  terms  of  a  written  contract,  entered  into  bj  the  de- 
fendant, who  had  no  license,  and  another  who  had  a  license^  whereby  the 
defendant  leased  such  premises  to  the  licensee  for  a  saloon,  upon  oon- 
•  ditioD  that  the  licensee  shoold  famish  the  stock  neoessarj  to  caity  on 
the  hosiness,  that  the  defendant,  in  the  name  of  the  licensor  should 
make  all  purchases  and  sales  of  such  stock,  should  pay  all  debts  x  and 
expanses  incurred  in  carrying  on  the  business  out  of  the  proceeds  thereof 
and  that,  for  hia  services  and  the  rent  of  hia  building,  he  should  receive 
all  the  profits  of  the  business,  except  a  oertain  sum  per  diem,  which  wia 
to  be  paid  to  the  licensee. 

Hdd,  that,  by  the  terms  of  such  agreemept,  the  licensee  and  defendant 
became,  as  between  themselves,  not  partners,  but  principal  and  agent, 
and  that  such  sale  was  protected  by  such  license. 

From  the  Henry  Circuit  Court. 

M.  E.  Forknety  for  appellant. 

C.  A.  Buskirky  Attorney  General,  and  J.  M.  Browriy 
Prosecnting  Attorney,  foi  the  State. 

WoRDBKy  J. — The  appellant  was  indicted  for  retailing 
intoxicating  liquor  to  James  Duke,  without  a  license,  and, 
upon  trial  by  jury,  was  convicted. 

One  Jacob  Bweigart,  Jr.,  had  a  license  to  retail,  and 
there  was  an  agreement  between  him  and  the  appellant, 
which  was  given  in  evidence,  as  follows,  viz. : 

<^  Articles  of  agreement  entered  into  this  5th  day  of 
February,  A.  D.  1877,  by  and  between  John  U.  Keiser, 
of  Henry  county,  in  the  State  of  Indiana,  party  of  the 
first  part  herein,  and  Jacob  Sweigart,  Junior,  of  said 
county  and  State,  party  of  the  second  part  herein,  wit- 
nesseth .  That  said  first  party  hereto  being  the  owner  in 
fee  simple  of  the  two-story  brick  building,  number  117 
East  Broad  street,  (sometimes  called  Broadway,)  situate 
upon  the  south  side  of  said  street,  between  Main  and 
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Elm  streets,  in  the  town  of  Newcastle,  in  Henry  county, 
State  of  Indiana,  upon  a  portion  or  part  of  lot  number 
two,  in  block  number  eleven,  in  the  original  plat  of  said 
town;  and  whereas  the  said  Jacob  Sweigart,  Junior, 
party  of  the  second  part  herein^  having  been  duly 
licensed  by  and  according  to  law,  in  that  behalf  made 
and  provided,  to  sell  and  barter,  in  less  quantities  than  a 
quart  at  a  time,  spirltous,  vinous  and  malt  liquors,  with 
the  privilege  of  permitting  the  same  to  be  drank  in  and 
upon  the  premises  where  said  liquors  are  sold  and  barp 
tered,  said  license  being  issued  to  the  said  Sweigart,  sec- 
ond party  herein,  for  the  premises  above  described. 

"  Now,  therefore,  the  said  John  U.  Keiser,  first  party 
herein,  for  and  in  consideration  of  the  rents,  covenants, 
promises  and  agreements  of  the  said  Sweigart,  Junior, 
second  party  herein,  hereby  lets  and  leases  unto  Sweigart, 
for  and  during  the  period  of  one  year  from  and  after  the 
date  of  these  premises,  the  first  or  street-front  room, 
with  the  cellar,  situate  upon  and  belonging  to  the  said 
premises  hereinabove  described,  to  have  and  to  hold  unto 
said  second  party  for  the  use  and  purposes  of  a  saloon 
for  retailing  liquors  under  and  by  virtue  of  the  license 
obtained  by  said  Sweigart,  second  party  herein,  bearing 
date  of  January  10th,  1877. 

^^  Said  Sweigart,  second  party  herein,  in  consideration 
of  the  above  covenant  and  agreement  of  said  first  party, 
hereby  accepts  said  lease  of  said  premises  for  the  uses 
and  purposes,  and  for  the  time  and  period,  as  hereinafter 
set  out  and  specified,  and  promises  and  agrees  to  and 
vnth  the  said  first  party  to  do  and  perform  the  following, 
viz. :  To  take  said  lease  for  said  period ;  to  use  due  care 
and  diligence  in  the  preservation  of  said  demised  prem- 
ises, and  to  surrender  up  the  same  at  the  expiration  of 
one  year  from  the  date  hereof,  in  good  order  and  condi- 
tion, reasonable  wear  and  tear  and  the  acts  of  God  and 
the  public  enemy  excepted ;  to  use  all  diligence  and  exer- 
tion in  the  prosecution  and  carrying  on  of  said  business; 
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to  keep  a  decent  and  orderly  honse,  and  neither  to  com- 
mit, permit  or  suffer  any  violation  of  law  whatsoever 
npon  said  demised  premises ;  to  employ  said  Eeiser,  first 
party  herein,  to  purchase  the  necessary  and  requisite 
stock  to  carry  on  and  maintain  said  business,  and  to  clerk 
and  act  as  salesman  therein;  to  pay  over  to  £eiser  as 
his  compensation  for  his  services,  rent  and  use  of  fixtures 
in  said  building,  all  the  proceeds  and  receipts  of  said 
business,  saving,  excepting  and  reserving  the  sum  and 
amount  of  two  .dollars  per  diem,  his,  said  second  party's, 
share  of  the  profits  of  said  business. 

^'  Said  second  party  is  to  exercise  all  due  care  and  su- 
pervision over  said  business,  to  keep  up  the  stock  and  ma- 
terial required  therein,  notifying  said  first  party  of  any 
deficit  or  lack  therein,  and  requiring  and  directing  said 
first  party  to  procure  the  same  in  the  best  market  and 
upon  the  most  reasonable  and  favorable  terms,  the  same 
in  all  cases  to  be  shipped  to  said  second .  party  and  billed 
in  his,  said  second  party's,  name,  said  bills  to  be  met  and 
liquidated  by  said  first  party  out  of  the  funds  delivered 
and  paid  over  out  of  the  proceeds  of  said  business,  as 
hereinabove  stated. 

^  Said  second  party*  shall,  when  the  circumstances  and 
necessities  of  said  business  in  his  judgment  require  and 
demand  it,  procure,  hire  and  pay  for  such  additional  help 
and  assistance  as  may  be  needed,  either  clerks,  laborers, 
porters  or  any  other  kind  demanded  by  the  exigencies  of 
said  business,  the  same  to  be  paid  for  out  of  and  from  the 
part  or  portion  of  the  proceeds  of  said  business  going  to 
said  first  party,  so  that  in  no  case  shall  the  profits  of  the 
said  second  party  be  diminished  or  cut  down  below  said 
sum  of  two  dollars  per  diem. 

^<  It  is  hereby  agreed  an^  understood  by  and  between 
the  respective  parties  hereto,  that  all  former  agreements, 
contracts,  leases  and  other  writings  whatever  entered  into 
by  said  parties  hereto  in  reference  to  the  said  business, 
prior  to  the  date  of  these  presents,  are  hereby  declared  an- 
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nulled,  revoked  and  declared  nail  and  void  and  for  no 
effect," 

This  agreement  was  duly  signed  by  the  parties. 

There  was  evidence  tending  to  show  that  the  sale  made 
by  the  appellant  was  made  by  virtue  of  and  under  the 
agreement  above  set  out,  and  the  court  charged  the  jury 
as  follows : 

'^If  the  defendant  sold  to  James  Duke  intoxicating- 
liquor,  as  charged  in  the  indictment,  aud  made  such  sale 
under  and  by  virtue  of  and  pursuant  to  the  written  con- 
tract between  him  and  Jacob  Sweigart,  Jr.,  read  to  you 
in  evidence,  then  the  license  of  said  Sweigart  would  not 
protect  the  defendant  in  such  sale,  and  you  should  find 
the  defendant  guilty." 

We  have  no  brief  for  the  State,  and  are  not  advised 
upon  what  ground  it  was  supposed,  that,  if  the  appellant 
sold  the  liquor  under  and  pursuant  to  the  contract,  the 
license  of  Sweigart  would  not  protect  him.  We  must, 
therefore,  determine  the  question  without  knowing  pre- 
cisely the  ground  on  which  the  charge  was  based. 

It  may  be  conceded,  that,  if  the  liquor  sold  by  Keiser 
was,  in  whole  or  in  part,  his  own  liquor,  the  license  of 
Sweigart  would  not  protect  him;  for  one  could  not  be 
acting  exclusively  as  the  agent  of  another,  when  selling 
that  which  was  in  whole  or  in  part  his  own.  And  there- 
fore it  may  be  conceded,  that,  if  Eeiser  and  Sweigart  be- 
came, by  virtue  of  the  contract,  partners,  and  if  the 
liquor  thereby  became  partnership  property,  the  license 
of  Sweigart  would  not  protect  Keiser  in  making  the  sale. 
Shaw  V.  The  State,  56  Ind.  188. 

But,  on  the  other  hand,  if  the  contract  did  not  make 
Eeiser  and  Sweigart  partners  as  between  themselves,  and 
if  the  title  to  the  liquor  was  ;n  Sweigart,  and  Keiser  sold 
the  same  as  the  agent  or  employee  of  Sweigart,  the 
license  of  the  latter  would  protect  Keiser  in  making  the 
sale.  '  If  Sweigart  had  a  license  to  retail,  he  might  law- 
fully pursue  his  business,  either  in  person  or  by  agent,  or 
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both,  and  his  license  will  protect  his  agent  as  well  as 
himself.    Bunyon  v.  Tlu  SUUe^  62  Ind.  820. 

Upon  an  examination  of  the  contract  between  Keiser 
and  Sweigart,  we  think  it  clear  that  it  did  not  make  them 
partners  as  between  themselves,  and  probably  not  as  to 
third  persons. 

Keiser  let  to  Bweigart  certain  premises  in  which  the 
bosiness  was  to  be  carried  on.  Sweigart  was  to  famish 
the  stock.  In  the  language  of  the  contract,  he  was  ^  to 
keep  up  the  stock  and  material  required,"  and  purchases 
were  in  all  cases  to  be  shipped  and  billed  in  his  name. 
Keiser  was  to  be  employed  by  Sweigart  in  making  pur- 
chases and  sales,  and  was  to  pay  «bills  out  of  the  funds 
delivered  and  paid  over  out  of  the  proceeds  of  the  busi- 
ness. It  is  clear,  by  the  terms  of  the  contract,  that  Swei- 
gart was  the  owner  of  the  stock,  and  that  Keiser  was  his 
agent  for  the  purpose  of  making  purchases  and  sales. 
Keiser  was  to  have  as  compensation  for  his  services,  rent 
and  use  of  fixtures,  all  the  proceeds  and  receipts  of  the 
business,  excepting  two  dollars  per  day,  which  was  to  be 
reserved  to  Sweigart  as  his  share  of  the  profits.  This 
part  of  the  contract,  taken  in  connection  with  the  other 
parts,  we  construe  to  mean  that  Keiser  was  to  have  as 
his  compensation,  etc.,  all  the  net  proceeds  and  receipts 
of  the  business  excepting  the  two  dollars  per  day  reserved 
to  Sweigart. 

Keiser  had  no  lien  on  the  profits  as  against  creditors, 
for  the  amount  of  his  compensation ;  and  the  fact,  that 
the  amount  of  his  compensation  depended  upon  the 
amount  of  the  net  profits,  did  not  make  him  a  partner 
even  as  to  third  persons.  He  was  to  have  all  the  net 
profits  as  his  compensation  for  services,  rent,  etc.,  except 
two  dollars  per  day,  whether  the  profits  were  great  or 
small.  His  compensation  might  have  been  something  or 
nothing,  as  the  business  might  have  been  profitable  or 
otherwise.  That  the  stipulated  compensation  did  not 
make  him  a  partner,  is  well  settled  by  the  authorities. 
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Maey  v.  CambSy  15  Ind.  469;  Mnmona  v.  Newman^  S8 
Ind,  872 ;  Bradley  v.  White,  10  Met.  808 ;  Holmes  v.  Old 
Colony  Railroad  Corp*,  6  Gray,  58 ;  Bertkold  v.  Ooldsmiihj 
24  How.  536. 

We  are  of  opinion,  for  these  reasons,  that,  if  the  ap- 
pellant sold  the  liquor  hy  virtue  of,  and  pursuant  to,  the 
written  contract,  he  sold  the  liquor  of  Sweigart,  and  as 
his  agent,  and  that  he  is  protected  by  the  license  of  the 
latter;  and,  therefore,  that  the  court  erred  in  giving  the 
charge  set  out 

The  judgment  below  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


EAMMBBIiINa  BT  AL.  V.  AfiMIKaTON. 

8DP8KKE  CoXTBT. — AmgfnmoiU  tf  Error, — iVadfoe. — Where,  on  appeal  to 
the  Supreme  Court,  errors  are  aasigned  hy  both  appellant  and  appellee, 
the  erron  aasigned  by  the  latter  will  not  ordinarily  be  examined  when 
those  assigned  by  the  former  proTe  harmless  or  inefleetaaL 

From  the  Decatur  Circuit  Court. 

J.  8.  Scobey^  for  appellants. 

J.  2).  Miller  and  F,  E.  Gaviriy  for  appellee. 

BiDDLB,  C.  J. — Complaint  on  two  promissory  notes, 
made  by  the  appellants,  payable  to  T.  M.  Trisler,  and  as- 
signed by  Trisler  to  the  appellee,  who  brings  this  action. 

Answer;  1.  That  the  notes  are  without  consideration ; 
and,  2*  That  they  were  given  as  part  of  the  purchase- 
money  for  certain  lands  belonging  to  the  estate  of  Michael 
L.  Dailey,  sold  at  public  sale  under  an  order  of  court,  and 
purchased  by  appellants ;  that  it  was  represented  to  them 
that  Dailey  died  seized  of  the  lands,  when,  in  fact,  he  had 
no  title  thereto  at  the  time  of  his  death. 

Replies  filed;  issues  joined ;  trial  by  the  court;  finding 
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for  the  appellee ;  motion  for  a  new  trial ;  overruled ;  ex- 
ceptions; judgment;  appeal. 

The  appellants  have  not  favored  us  with  a  brief,  except 
a  short  one  against  a  motion  made  by  appellee  to  set 
aside  the  supersedeas,  and  in  this  they  discuss  neither  the 
questions  of  law  presented  by  the  assignments  of  error, 
nor  the  sufficiency  of  the  evidence  to  support  the  finding; 
nor  can  we  find  any  error  of  law,  or  discover  any  defi- 
ciency in  the  evidence  in  the  case,  of  which  the  appellants 
can  complain.  Perhaps,  if  the  appellee  had  not  prevailed 
below,  it  would  have  been  our  duty  to  have  examined  the 
cross-assignments  of  error  more  particularly  than  we  have 
done.  And  we  think  the  evidence  in  the  case,  which  is 
all  before  us,  fully  sustains  the  finding.  Indeed,  the  evi- 
dence introduced  by  the  appellants  tends  more  strongly  to 
support  the  finding  than  it  does  to  overthrow  it.  It  shows 
that  the  appellants  purchased  the  land  under  an  order 
of  court,  and  gave  the  notes  sued  on  as  part  of  the  pur- 
chase-money ;  that  Didley,  the  decedent,  at  the  time  of  his 
death,  had  a  good  title  to  the  lands;  and  that  the  appel- 
lants are  in  the  full  enjojrment  of  their  purchase.  It  seems 
to  us  that  the  appellee  has  more  to  complain  of  in  the 
case  than  the  appellants. 

The  judgment  is  affirmed,  with  costs  and  eight  per 
cent,  damages. 

Merritt  v.  Pearson. 

MaCHAKlc'8  Lnai. — Action  by  Labcrer  agaiinsl  Oumer, — Heading, — In  an  ac- 
tioD  by  a  mechanic,  employed  by  a  contractor*  against  the  owner  of  real 
estate,  to  enforce  a  lien  for  labor  expended  by  the  plaintifT  in  the  erec- 
tion, by  the  contractor,  for  the  owner,  of  a  building  thereon,  an  averment 
in  the  complaint,  referring  to  a  bill  of  particulars  attached  thereto,  which 
ehowB  the  amount  due  from  the  contractor  to  the  plaintiff,  is  sufficient. 

BAMEr^Evidenee  — Beeord  </  Notice, — ^Tbe  record  of  the  notice  of  intention 
to  hold  a  lien,  filed  by  a  mechanic  against  the  owner  of  property,  for  the 
debt  of  the  contractor  to  the  mechanic,  ip  competent  eyidenoe  in  an  action 
by  the  mechanic  against  such  owner,  to  enforce  a  mechanic's  lien. 

Vol.  LVm.— 25 
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Sams.— FeiM  qf  FUMgh  8ervUx$.^The  defendant  owner  in  toch  mctioo 
may  give  evidence  tliat  the  value  of  the  seryicea  rendered  by  the 
plaintiff  for  the  oontractor  are  not  worth  the  amount  charged  in  hie  no* 
tice  of  lien  and  bill  of  particulars. 

Baxe, — Drfenee. — FaymerU  to  Oowtrador. — It  is  no  sufficient  answer  in  such 
action,  that  the  defendant,  before  he  had  notice  of  the  mechanic's  lien,  had 
paid  the  contractor  in  fnll. 

Same.— Fhiud.— It  in  no  sufficient  answer  in  such  action,  Uiat  the  defendant 
had  paid  the  contractor  in  full,  and  that  the  plaintiff  had  thereafter  per- 
mitted the  contractor  to  leave  the  State,  taking  with  him  property  suffi- 
cient to  pay  the  plaintiff's  claim,  without  attempting  to  collect  the  same, 
with  intent  to  defraud  the  defendant. 

Prom  the  Clinton  Circuit  Court. 

J.  N.  SimSj  for  appellant. 

i.  McClurg  and  J.  V.  Kenty  for  appellee. 

PsaKiNSy  J. — Suit  by  appellee^  agaioBt  appellant,  to  re- 
cover for  labor  done,  and  to  enforce  a  mechanic's  lien 
upon  property. 

The  materia]  facts  alleged  in  the  complaint  arctthafc,  in  the 
Summer  of  1876,  William  Merritt  employed  Joeiah  Ana- 
wait  to  build  for  him,  said  Merritt,  a  barn  on  a  certain  piece 
of  ground,  particularly  described;  that  said  Anawalt  did 
erect  the  bam,  pursuant  to  his  contract  with  Merritt ;  that 
Anawalt  employed  the  appellee,  Pearson,  to  labor  for  him 
on  said  bam ;  that  he  did  so  labor ;  that  Anawalt  failed 
to  pay  him  therefor ;  that,  in  proper  time,  he  filed  due  no- 
tice of  intention  to  hold  a  lien  on  the  property,  etc. 

The  averment  of  the  amount  of  the  claim  for  which  he 
seeks  to  enforce  a  lien  is  thus  stated  in  his  complaint : 

"The  amount  and  character  of  said  work  and  labor 
will  more  fully  appear  by  a  bill  of  particulars,  herewith 
filed  and  made  a  part  hereof: 

"  Josiah  Anawalt  to  George  Pearson,  Dr. 

"July  '76:   To  88J  days' work  on  Mr.  Merritt's 

bam,  at  $1.76  per  day,  ...  •  $66.98 
«Cr.  By  cash, 10.00 

"Bal ...      $56.98" 
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A  demurrer  w«8  overraled  to  the  complaint,  and  ex- 
ception taken. 

The  demurrer  was  filed,  on  the  ground  that  the  com- 
plaint did  not  state  eafficient  facts  to  constitute  a  cause  of 
action.  It  is  insisted,  in  argument,  that  this  ground  ex- 
isted, because  the  above  copied  averment  and  bill  of  par- 
ticulars did  not  amount  to  an  allegation  of  any  sum  due 
the  appellee  from  anybody. 

We  think  this  objection  to  the  complaint  untenable. 

The  appellant  answered : 

1.  In  denial  of  the  allegations  of  the  complaint. 

2.  That,  before  he  had  notice  of  the  appellee's  lien, 
he  had  fully  paid  Anawalt. 

8.  That  he  had  fully  paid  Anawalt,  ^  and  some  time 
afterward,  and  after  the  plaintiff's  "  (appellee's)  <<  claim  fell 
due,  he,  said  Anawalt,  left  this  county  and  Btate,  for 
parts  unknown,  taking  with  him  property  subject  to  exe- 
cution, sufficient  to  fully  satisfy  plaintiff's  claim ;  and,  by 
the  exercise  of  reasonable  diligence,  he,  plaintiff,  could 
have  fully  collected  his  claim  off  of  said  Anawalt,  before  he 
left  the  county  and  State  as  aforesaid,  all  of  which  he  well 
knew  at  the  time,  and  was  then  and  there  notified  by  this 
defendant''  (appellee),  <^and  was  requested  by  defendant 
to  bring  suit  and  make  his  said  claim  off  of  said  Anawalt 
before  he  left  the  State  and  county  as  aforesaid,  and  save 
this  defendant  harmless,  which  he  easily  could  have  done, 
but  which  he  then  and  there  fraudulently  neglected  and 
refused  to  do,  until  the  said  Anawalt  had  left  the  said 
county  and  State,  carrying  with  him  all  his  said  property 
subject  to  execution ;  by  which  said  fraudulent  cpnduct 
and  conniving  of  the  plaintiff'  herein  with  the  said  Ana- 
walt, contractor  as  aforesaid,  he  permitted  the  said  Ana- 
walt to  leave  the  State  as  aforesaid,  and  he  did  then  and 
there  file  his  said  lien,  with  the  fraudulent  intent  to  col- 
lect it  from  this  defendant,'*  etc. 

4.  Payment  to  plaintiff  by  Anawalt. 
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A  demurrer  to  the  second  and  third  paragraphs  of 
answer  was  sustained,  and  the  ruling  excepted  to. 

The  cause  was  put  at  issue,  was  tried  by  the  court,  and 
a  finding  and  judgment  had  in  favor  of  the  plaintijBT  for 
fifty-six  dollars  and  three  cents,  and  that  he  have  a  lien, 
etc. 

Motion  for  a  new  trial,  on  the  ground  that  the  finding 
was  not  sustained  by  evidence,  was  contrary  to  law,  and 
for  the  further  reason  that  the  court  committed  errors 
during  the  trial  of  the  cause. 

The  admission  in  evidence  of  the  record  of  the  notice 
of  intention  to  hold  a  lien,  contained  in  the  lien  record 
made  and  kept  by  the  recorder  of  the  county,  was  one 
of  the  errors  claimed  to  have  occurred  at  the  trial.  The 
only  objection  made  to  it  was,  ^^that  the  same  was  irrele- 
vant." It  was  relevant  to  an  issue  in  the  cause,  viz.: 
the  right  of  the  plaiutifiT  to  a  lien.  The  plaintifl:*  had 
filed  the  notice  in  due  time,  and  in  proper  terms,  and  the 
record  was  evidence  tending  to  prove  it. 

The  court  did  not  err  in  admitting  the  record. 

The  remaining  error  alleged  to  have  occurred  at  the 
trial  is  thus  stated  in  the  bill  of  exceptions : 

^'  At  the  proper  time  the  defendant,  Merritt,  offered  to 
prove  by  one  Daniel  McQuaid,  and  other  competent  wit- 
nesses present,  that  the  plaintifl;  in  the  performance  of 
said  work  diligently,  and  did  not  perform  as  much  work 
per  day  as  competent  hands  are  accustomed  to  do,  and 
that  his  said  work  was  not  worth  the  sum  of  one  dollar  and 
seventy-five  cents  per  day,  as  he  had  claimed  and  testi- 
fied ;  but  the  court  refused  to  permit  such  proof,  to  which 
ruling  the  defendant  at  the  time  excepted,"  etc. 

We  think  the  court  erred  in  this  ruling.  Anawalt  is 
not  a  party  to  this  suit,  and  would  not  be  bound  by  the 
j'udgment.  Had  he  been  a  party,  he  could  have  made 
the  defence  proposed.  When  Merritt  has  paid  the 
amount  of  the  judgment  against  him  in  this  case,  he  may 
sue  Anawalt  to  recover  from  him  the  amount,  and  Ana- 
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wait  may,  in  euch  suit,  make  the  defence  proposed  in 
this  snit.  Hence,  Merritt  ought  to  have  heen  allowed  to 
make  such  defence. 

That  the  court  did  not  err  in  sustaining  the  demurrer 
to  the  second  paragraph  of  the  answer,  is  estahlished  in 
the  case  of  CoUer  v  Frese^  46  Ind.  96. 

We  think,  also,  that  the  third  paragraph  of  answer 
was  had.  We  think  it  more  in  harmony  with  the  pur- 
pose of  the  statute  to  hold  that  the  appellant,  the  owner 
of  the  ham,  should  have  paid  the  plaintiff,  thereby  free- 
ing his  property  from  the  lien,  and  then  sued  Anawalt,  if 
he  desired  to,  to  recover  the  amount  paid  to  his  use,  than 
to  hold  that  the  appellee  was  bound  to  sue  him.  See 
Halstead  v.  Broum,  17  Ind.  202. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  etc 


The  Louisvillb,  New  Albany  and  Chicago  B.  W.  Co,  v. 

Francis. 

Ratlboad, — KiUing  Stock, — Bailroad  Located  on  Highway, — Duty  to  Fence, — 
Where^  with  the  permiflaion  of  the  proper  board  of  conntj  commisaion- 
era,  a  railroad  ia  located  npon  part  of  a  public  highway,  the  remainder 
of  which  is  still  used  by  the  public  as  a  highway,  the  company  is  not 
boand  to  fence  its  right  of  way,  and  is  not  liable  under  the  statute  for 
stock  killed  thereon. 

From  the  Montgomery  Circuit  Court, 

S.  C.  WUlson  and  L.  B.  Wittson^  for  appellant. 
J.  F.  Thompson  and  —  Thompson^  for  appellee. 

BiDDLS,  0.  J. — Suit  under  the  statute  providing  for 
compensation  to  the  owners  of  animals  killed  or  injured 
hy  railroads,  brought  by  the  appellee,  against  the  appel- 
lant, before  a  justice  of  the  peace,  for  killing  a  cow. 
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Judgment  for  the  appellee  before  the  justice;  appeal 
by  the  appellant  to  the  circuit  court;  judgment  in  the 
circuit  court  for  appellee ;  appeal  by  the  appellant  to  this 
court. 

The  case  is  prepared  upon  the  evidence,  the  sufficiency 
of  which  to  sustain  the  finding  is  the  only  question  before 
us;  and  the  only  objection  made  to  the  sufficiency  of  the 
evidence  is,  that  it  shows,  that,  at  the  place  where  the  cow 
was  killed,  the  railroad  could  not  lawfully  have  been 
fenced. 

The  evidence  as  to  the  killing,  the  value  of  the  cow, 
and  the  ownership,  is  with  the  finding.  As  to  the  place  at 
which  the  cow  was  killed,  it  is  as  follows : 

Benjamin  Francis  testified :  ^^  Am  the  plaintiff  in  this 
action ;  *  *  the  railroad,  at  the  place  where  the  cow 
was  killed,  is  not  fenced;  there  is  a  fence  there  on  each 
side  of  the  road ;  the  railroad  comes  to  the  State  road 
there ;  the  cow  was  killed  just  where  the  railroad  and  the 
State  road  come  together;  the  old  State  road  ran  due 
north,  and  the  railroad  comes  round  with  a  curve  and 
runs  on  the  old  road,  and  following  on  it  north,  where  it 
first  strikes  it,  is  the  place  where  the  cow  was  killed ; 
at  that  point,  from  the  centre  of  the  railway  track  where 
she  was  killed,  to  the  nearest  border  of  the  dirt  road,  is 
twenty-eight  feet." 

Testimony  of  George  McCormick :  **  The  wagon  road, 
at  the  place  where  she  (the  cow)  was  killed,  runs  parallel 
with  the  road — runs  right  north  and  south,  and  so  does  the 
railroad.  It  was  twenty-eight  feet  from  the  centre  of  the 
railroad  track,  at  the  place  where  the  cow  was  killed,  to  the 
nearest  wagon  track  of  the  wagon  road.  Don't  think  the 
wagon  road  there  has  been  worked  for  fifteen  years.  *  * 
There  are  no  cattle-guards  there.  The  wagon  road  ia 
only  a  sort  of  pass- way  for  the  neighborhood  people ;  it 
runs  on  the  west  side  of  the  railroad  for  a  mile  or  two, 
and  then  crosses  over  the  railroad  and  runs  on  the  other 
side.    There  are  farm  fences  on  each  side  of  the  railroad 
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and  wagon  road  at  that  place,  not  built  or  maintained  by 
the  railroad  company,  bnt  by  the  land-owners  on  each 
side ;  but  there  are  no  cattle-guards  to  keep  the  cattle  from 
going  into  the  place  between  the  fences." 

Testimony  of  Allen  T.  Nicholson:  **The  railroad 
company  has  no  fences  or  cattle-guards  at  the  place 
where  the  cow  was  killed.  There  are  fences  on  each 
side  of  the  road  at  that  place,  but  they  are  the  farm 
fences." 

Testimony  of  &  C.  Willson :  ^^  I  am  acquainted  with 
the  locality  where  this  cow  is  alleged  to  have  been  killed ; 
at  that  place,  and  for  several  miles  north,  the  railroad  of 
the  defendant  is  laid  down  upon  a  highway  which  has 
been  used  by  the  public  for  more  than  thirty  years  con- 
tinuously. It  is  known  as  the  Crawfordsville  and  Lafay- 
ette road,  and  sometimes  called  the  ^  old  pike,'  or  ^  old  turn- 
pike.' The  Crawfordsville  and  Wabash  Railroad  Com- 
pany procured  the  permission  of  the  county  commission- 
ers to  locate  their  railroad  upon  this  highway,  and  so 
located  and  built  it ;  and  the  defendant.  The  Louisville  New 
Albany  and  Chicago  Railway  Company,  by  consolidation, 
succeeded  to  the  rights  of  the  Crawfordsville  and  Wabash 
.R.  R.  Company,  and  still  maintains  the  railroad  along  and 
upon  this  highway,  as  it  was  built  by  the  latter  company. 
The  fences  upon  either  side  of  the  highway  and  the  railroad 
are  maintained  now  in  the  same  places  and  at  the  same 
width  apart,  as  they  were  thirty  years  ago.  The  wagon 
road  runs  first  on  one  side  of  the  railroad  track  and  then 
upon  the  other,  just  where  the  best  ground  can  be  found, 
and  crosses  the  railway  track  in  several  places  within  the 
distance  of  four  or  five  miles." 

Testimony  of  James  McCabe :  ^^  I  have  known  the  lo- 
cality where  the  cow  is  said  to  have  been  killed  for  several 
years,  both  before  and  since  the  building  of  the  railway. 
The  railroad  is  built  right  up  through  the  <  old  Croy  Lane,' 
as  it  was  called,  or  the  ^  old  pike,'  for  five  or  six  miles. 
My  attention  was  called  to  the  fences  and  the  wagon 
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road  along  there  recently.  The  fenoee  are  jnst  about 
as  they  were  on  each  side  of  the  lane,  as  to  position,  as 
they  were  before  the  railroad  was  built.  The  wagon  track 
now  runs  upon  one  side  of  the  railway  track  and  then 
upon  the  other  side.  I  do  not  know  how  often  the  wagon 
track  crosses  the  railroad  in  the  lane.  I  think  the  fences 
occupy  about  the  same  positions,  or  lines,  they  always 
have." 

This  was  all  the  evidence  given  touching  the  locality 
where  the  cow  was  killed,  from  which  it  appears  that  the 
railroad  track  at  the  place  in  question  was  located  and 
laid  upon  and  along  a  public  highway ;  that,  ever  since 
the  location  of  the  railroad,  the  highway  and  the  railroad 
have  occupied  the  same  ground.  It  is  plain,  then,  that 
the  railroad  cannot  be  securely  fenced  in  without  fencing 
out  the  public  from  the  highway.  The  appellant  could 
not  lawfully  obstruct  the  highway  by  fencing  in  its  rail- 
road ;  and  when  a  railroad  can  not  be  lawfully  fenced, 
the  company  is  not  bound  to  fence  it  at  all.  This  doc- 
trine is  too  well  settled  to  require  the  citation  of  authorities 
to  support  it.  But  see  The  Indianapolis^  ete.j  R.  W.  Co.  v. 
Crandally  ante^  p.  865,  where  the  cases  are  collected.  And, 
as  to  this  point,  we  think  the  evidence  does  not  support 
the  finding ;  indeed,  it  seems  to  us  to  be  directly  against  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  further  proceedings. 


Lg  g||  "Wood  et  ux.  v.  Bibbins. 

Gqhvetakcb. — WarrmUif. — Breadi, — Meamtre  of  Ikmaget. — ^It  u  tlie  mk 
in  this  State,  ordinarily,  that  the  measure  of  damages  for  a  breach  of  the 
covenants  of  warranty  in  a  conveyance  of  real  estate  is  the  amount  of 
the  purchase-money,  with  interest  thereon. 
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Sams. — ikdemittfy  Mortgage, — OmCraef. — Dvieftom. — (hmegomM  Pendifng  lAUr 
gaiion, — During  the  pendency  of  litigation  involving  the  title  to  real 
estate,  A.,  one  of  the  claimants,  conveyed  the  premiaes  in  controversy  to 
C,  a  third  person,  by  a  warranty  deed,  put  him  in  possession,  and  exe- 
cuted to  him  a  mortgage  on  other  real  estate  '*to  indemnify"  him  ''against 
all  loos  and  expense  which'*  might  arise  from  such  litigation.  C, hav- 
ing been  evicted,  as  a  result  of  such  litigation,  and  A.  having  paid  a 
much  larger  sum  for  a  conveyance  from  B.  the  successful  litigant,  to  C, 
than  that  paid  by  the  latter  to  A.,  with  interest,  though  less  than 
the  purchase-money  for  such  latter  conveyance,  A.  oommenoed  an  ac- 
tion against  B.  for  satiaiaetion  of  the  morl^ge,  and  the  defendant,  B.,  by 
counter-claim,  asked  a  foreclosure  thereof  for  the  additional  amount  paid 
by  him  to  B.  for  such  latter  conveyance. 

Held,  that  such  first  conveyance  and  mortgage  should  be  construed  together 
as  one  contract. 

BeU^-abo,  that  the  damages  recoverable  by  C,  against  A.,  on  both  warranty 
and  mortgage,  are  only  the  amount  of  purchase-money  paid  by  the 
former  to  the  latter,  with  interest  thereon,  and  any  costs  necessarily  re- 
sulting from  his  eviction. 

Same. —  WUmss, — Hwband  and  Wif6, — ^Where  such  action  lor  satisfaction 
IB  brought  by  a  husband  and  wife,  to  satisfy  a  mort^^age  executed  by  them 
on  her  separate  real  estate,  to  indemnify  the  gri^ntee  of  real  estate  by 
them  conveyed  by  warranty  deed,  the  husband  only  being  liable  on  the 
warranty  is  a  competent  witness  for  the  plaintiflb,  though  his  testimony 
incidentally  affect  his  wife's  rights  in  the  action. 

From  the  Elkhart  Circuit  Coart 

J.  H.  Baker  and  J.  A.  S,  Mitchdl^  for  appellants. 
i2.  M.  Johnson  and  •/.  D,  Osbom,  for  appellee. 

NiBLAGK,  J. — The  complaint  in  this  case  was  by  the  ap- 
pellants, Obarles  Wood  and  Harriet  B.  Wood,  his  wife, 
against  the  appellee,  Harvey  P.  Bibbins,  to  procure  the 
cancellation  of  a  mortgage  on  the  separate  real  estate  of 
the  said  Harriet  B.  Wood. 

The  complaint  averred,  that  the  appellants,  on  the  27th 
day  of  November,  1860,  by  their  general  warranty  deed, 
conveyed  to  appellee  a  certain  tract  of  land  lying  in  the 
coanty  of  Elkhart  and  the  State  of  Indiana,  in  consid- 
eration of  the  sum  of  eight  hundred  dollars;  that,  at 
the  time  the  conveyance  was  made,  the  title  to  the  land 
thus  conveyed  was  in  dispute  between  said  Charles  Wood 
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and  one  Robert  Sanford,  between  whom  a  Buit  was 
then  pending,  involving  the  ownership  of  said  land. 

That,  at  the  time  of  such  conveyance,  the  appellants 
also  executed  a  mortgage  on  another  tract  of  land,  the 
separate  property  of  the  sud  Harriet  B.  Wood,  to  secure 
to  the  appellee  any  liability  which  the  appellants  might 
incur  in  the  event  that  Sanford  should  recover  the  land 
conveyed  as  above  stated. 

It  was  also  averred  in  the  complaint,  that,  in  the  suit 
pending  when  such  conveyance  was  made,  Sanford  re- 
covered  the  land  so  conveyed  to  the  appellee,  and  that 
thereby  the  covenants  in  the  appellants'  deed  to  the  ap- 
pellee were  broken ;  that  the  appellee,  in  consequencet 
became  entitled  to  recover  back  the  said  sum  of  eight 
hundred  dollars,  the  amount  of  the  purchase-money,  with 
interest  from  the  time  of  its  payment. 

That  the  appellants  had  paid,  on  account  of  the  failure 
of  the  title  to  the  land  so  recovered  by  Banford,  the  sum 
of  sixteen  hundred  dollars,  which  they  charge  was  more 
than  they  were  liable  to  pay  under  the  condition  of 
said  mortgage;  that  the  appellee,  though  requested  to 
release  the  mortgage,  had  failed  to  release  the  same. 

The  appellee  answered  by  a  general  denial,  and  also 
filed  a  counter-daim,  called  in  the  record  a  cross-com- 
plaint. 

The  counter-claim  set  out  and  admitted  the  convey- 
ance and  the  execution  of  the  mortgage  to  the  appel- 
lee substantially  as  alleged  in  the  complaint,  and  averred^ 
that,  as  a  result  of  the  judgment  of  Sanford  against  the 
appellant  Charles  Wood,  he,  the  appellee,  was  evicted 
from  the  land  purchased  by  him  of  the  appellants,  «id 
that,  in  consequence  thereof,  he  was  compelled  to  pur- 
chase, and  did  purchase,  the  title  of  the  said  Sanford  to 
the  same,  in  order  to  retain  the  possession  thereof,  for  the 
sum  of  eighteen  hundred  dollars — ^that  being  a  sum  not 
greater  than  the  value  of  the  land  at  the  time  of  the 
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eviction.  •  Wherefore  the  appellee  demanded  a  judgment 
of  forecloBore  on  the  mortgage. 

The  appellants  answered  the  counter-claim : 

let.  The  general  denial. 
.  2d.  Accord  and  satisfaction. 

To  the  second  paragraph  of  this  answer,  the  appellee 
replied  in  general  deniaL 

On  the  trial,  the  appellee  obtained  a  verdict  in  his  fa- 
vor, assessing  his  damages  at  three  hundred  and  sixteen 
dollars  and  fifty  cents,  on  which  a  decree  of  foreclosure 
was  entered. 

The  mortgage  referred  to  both  in  the  complaint  and  in 
the  counter-claim  bore  date  on  the  28th  day  of  Novem- 
ber, 1860,  and  the, substantial  part  of  the  condition  of  it 
was  as  follows : 

^'  In  consideration  of  one  dollar,  this  mortgage  is  givea 
to  indemnify  the  said  Harvey  P.  Bibbins  against  all  loss 
and  expense  which  may  arise  from  a  suit  now  pending  in 
the  Elkhart  Circuit  Court,  wherein  Robert  Sanford  is 
plaintift'  and  Charles  Wood  is  the  defendant,  concerning 
the  title  to  a  certain  piece  of  real  estate,  ♦  ♦  ♦  sk  ♦ 
deeded  by  said  Charles  Wood  to  said  H.  P.  Bibbins,  on 
the  27th  day  of  November,  A.  D.  1860.  ***** 
Now  if  the  said  Harvey  P.  Bibbins,  his  heirs  or  assigns, 
shall  ever  be  disturbed  in  the  quiet  possession  of  said 
piece  of  real  estate,  above  referred  to,  in  consequence  of 
said  suit  at  law,  Sanford  v.  Woody  above  mentioned,  then 
said  Bibbins,  his  heirs  or  assigns,  shall  have  full  nght 
and  power  to  foreclose  this  mortgage,  ***** 
and  to  sell,  or  cause  to  be  sold,  said  land  herein  mort- 
gaged, and  the  proceeds  to  be  applied  to  remunerate  said 
Bibbins,  his  heirs  and  assigns,  from  all  loss  and  damage 
resulting  from  said  suit  at  law  above  mentioned.'' 

As  has  been  seen,  the  cause  was  practically  divided 
into  two  separate  actions,  each  demanding  affirmative  re- 
lief The  action  of  the  appellants  was  prosecuted,  on  the 
theory  that  the  measure  of  damages  resulting  to  the  ap- 
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pellee  from  his  loss  of  the  land  was  the  purchase-money, 
with  interest,  and  that  of  the  appellee  was  prosecated, 
on  the  theory  that  the  metisure  of  the  damages  was  the 
value  of  the  land  at  the  time  of  the  appellee's  eviction, 
not  exceeding  the  amount  paid  by  him  to  Sanford  to  ob- 
tain his,  Sanford's,  title  to  the  land. 

The  cause  was  tried  by  the  court  below  on  the  latter 
theory.  It  appeared,  amongst  other  things,  from  the 
evidence,  that,  not  long  after  the  alleged  eviction  of  the 
appellee,  that  is  to  say,  some  time  in  March,  1865,  the  ap- 
pellee and  the  said  Charles  Wood  and  the  said  Sanford 
had  a  meeting  for  the  purpose  of  adjusting  the  matters 
in  difference  between  them;  that  thereupon,  after  some 
discussion,  the  said  Sanford  agreed  to  convey,  and  did 
convey,  the  land  then  lately  so  recovered  by  him,  to  the 
appellee,  for  the  sum  of  eighteen  hundred  dollars;  that, 
of  that  sum,  the  said  Charles  Wood  paid  the  sum  of  six- 
teen hundred  dollars,  and,  refusing  to  pay  more,  the  ap- 
pellee paid  the  remaining  two  hundred  dollars.  It  was 
for  this  latter  sum,  with  interest,  for  which  the  appellee 
obtained  the  verdict  and  decree  of  foreclosure  on  the 
trial,  as  above  stated. 

The  court,  in  giving  a  construction  to  the  mortgage  in 
its  instructions  to  the  jury,  amongst  other  things,  said; 
^^  The  extent  of  the  liability  on  said  mortgage,  upon  San- 
ford's recovery  of  the  land,  was  the  value  of  the  land  at 
the  time  of  said  recovery,"  etc. 

The  rule  thus  laid  down  was  observed  by  the  court  in 
its  admission,  as  well  as  in  the  rejection,  of  testimony 
offered  on  the  trial. 

It.  is  a  well  recognized  rule  in  this  State,  that,  ordi- 
narily, the  measure  of  damages  for  the  breach  of  cove- 
nants of  warranty  is  the  purchase-money  and  interest 
Beese  v  McQuUkinj  7  Ind  450 ;  Burton  v.  JReedSy  20  Ind. 
87;  Coleman  v  Lymany  42  Ind.  289.  The  same  rule  is 
observed  in  many  of  the  other  States,  and  by  the  Su- 
preme Court  of  the  United  States.    Rawle  Gov.  Title,  4th 
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ed.,  pages  288^248 ;  8  Waahb.  Real  Prop.,  p.  492 ;  Stoats  y. 
Ten  Mfcky  8  Caines,  111 ;  Pitcher  v.  Livingston,  4  Johns.  1 ; 
Waldo  V.  Long,  7  Johns.  178;  MoQary  v.  Hastings,  89 
Cal.  860 ;  Hopkins  v.  Lee,  6  Wheat.  109 ;  Sedgwick  Dam- 
ages, 205. 

If  this  had  been  a  snit,  therefore,  on  the  covenants  of 
warranty  in  the  deed  from  the  appellants  to  the  appellee, 
the  measure  of  damages  would  have  been  the  purchase- 
money  and  interest,  with  costs  of  suit,  provided  the  ap- 
pellee could  show  that  he  had  incurred  and  paid  any  costs 
on  account  of  his  eviction.  It  remains  to  be  seen  whether 
the  mortgage  extended  the  liability  of  the  appellants  be-^ 
yond  the  stipulations  implied  by  la^  in  the  covenants  in 
the  deed. 

A  contract  may  be  executed  in  separate  instruments, 
and,  when  so  executed,  all  the  instruments  must  be  con- 
strued together.  We  think  that  in  the  case  at  bar  the 
appellant's  deed  and  mortgage  both  relate  to  the  same 
t^nsaction,  and  are,  henoTeach  portions  of  the  same 
contract,  and  must  be  construed  together.  We  thinky 
also,  that  the  mortgage,  when  thus  construed,  can  only  be 
held  to  have  afforded  additional  security  for  any  liability 
which  might  thereafter  be  incurred  under  the  covenants 
in  the  deed,  and  did  oot  in  any  manner  enlarge  the  appel- 
lants* liability  m  case  of  a  failure  of  title. 

If  the  land  had  greatly  depreciated  in  value  at  the  time 
of  the  appellee's  eviction,  we  presume  it  would  not  be  se- 
riously contended  that  he  would  have  been  required  under 
tlie  mortgage  to  have  accepted  less  than  the  purchase- 
money,  with  interest.  K  we  can  not  construe  the  mort- 
gage as  affording  an  indemnity  for  the  value  of  the  land 
merely  in  case  of  its  depreciation,  then  it  would  seem  we 
ought  not  to  construe  it  as  an  indemnity  for  its  value  in 
case  such  value  had  enhanced  beyond  the  purchase-money, 
with  interest. 

The  mortgage  provides,  that,  in  case  of  the  foreclosure 
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and  sale  of  the  mortgaged  premises^  the  proceeds  should 
be  applied  to  remunerate  the  appellee  for  ^  all  loss  and 
damage  resulting  from  said  suit  at  law/'  to  which  refer- 
ence was  made  in  its  conditions,  as  above  recited.  We 
are  of  the  opinion,  that  the  proper  measure  of  this  ^^  loss 
and  damage"  was  the  purchase^money,  with  interest, 
the  amount  resulting  from  the  breach  of  the  covenants 
in  the  deed.  We  see  nothing  in  this  case  to  take  it  out 
of  the  general  rule  as  to  the  measure  of  damages.  We 
are,  therefore,  driven  to  the  conclusion,  that  the  court 
erred  in  ^ving  a  different  construction  to  the  mortgage, 
both  in  the  admission  of  the  evidence,  and  in  its  instruct 
lions  to  the  jury. 

On  the  trial,  the  appellant  Charles  Wood  was  permit- 
ted to  testify  as  a  witness,  over  the  objection  of  the  ap- 
pellee, and  that  is  assigned  as  a  cross  error  here. 

The  said  Charles  Wood  was  alone  liable  on  the  cove- 
nants in  his  and  his  wife's  deed  to  the  appellee,  and  the 
damages  resulting  from  a  breach  of  those  covenants  con- 
stituted primarily  a  demand  against  him  alone.  The 
mortgage  being  given  merely  to  secure  his  contingent 
liability  under  the  deed,  he  was  still  the  principal  obligor 
in  the  transaction,  and  was  competent  to  testify  as  to  the 
matters  in  controversy  between  him  and  the  appellee, 
even  if  his  testimony  incidentally  affected  the  interests 
of  his  wife.  Sutherland  v.  HanldnSy  56  Ind.  843.  We 
therefore  see  no  error  in  permitting  the  said  Charles 
Wood  to  testify  as  a  witness. 

Other  cross  errors  are  also  assigned,  but  as  they  seem 
to  us  not  to  raise  any  question  involving  any  substantial 
error,  to  the  prejudice  of  the  appellee,  we  will  not  consider 
them  further  in  detail,  especially  as  the  judgment  must 
be  reversed  for  errors  assigned  by  the  appellants. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded  for  a  new  trial. 
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Cbdcdiai.  Law.— jRepeoZ  ^  iSKotute.— Grand  Zareeny.— By  the  act  of  March  ^^  ^ 

3d,  1877,  Acts  Beg.  Seat.  1877,  p.  63,  amending  section  19  of  the  act  of  Jane  

10th,  1892,  2  R.  a  1876,  p.  482,  **  defining  felonies,"  etc^  the  .penaltj  fixed 
by  each  section  19,  lor  grand  laroenj,  was  not  altered,  bat  only  the 
amoant  necessary  to  constitute  sach  felony. 

Sake. — IndietmenL — An  indictment  for  grand  Jarceny,  charging  the  stealing 
of  property  of  the  valne  of  fifteen  dollars  or  upwards,  foond  prior  to 
the  taking  effect  of  such  act,  was  not  renderad  bad  by  such  amendment. 

■ 

From  the  Randolph  Circuit  Court. 

C  A.  BtLskirkj  Attorney  General,  and  A.  0,  Marshy  Proee- 
cutdng  Attorney,  for  the  State. 
T.  F.  Cclgrovey  for  appellee. 

Pbbkins,  J. — ^An  indictment,  as  follows,  wae  duly  re- 
turned into  the  Randolph  Circuit  Court : 

^  The  grand  jurors  of  Randolph  county,  State  of  In* 
diana,  duly  empanelled,"  etc.,  ^^  to  enquire,"  etc.,  *^  on  their 
oaths  present,  that  one  David  Miller,  late  of  said  county, 
on  the  second  day  of  September,  A.  D.  1876,  at,"  etc., 
<'  did  then  and  there  unlawfully  and  feloniously  steal,  take 
and  carry  away  of  the  personal  goods  and  chattels  of 
Conrad  Meier  one  silver  watch  and  chain,  of  the  value  of 
'twenty-three  dollars,  contrary,"  etc. 

This  indictment  was  returned  on  the  5th  day  of  Jan- 
uary, 1877,  and  was  grounded  on  section  19  of  the  act 
of  1852,  concerning  felonies,  etc.,  which  enacts,  that 
^  Every  person  who  shall  feloniously  steal,"  etc.,  ^'  the  per- 
sonal goods  of  another,  of  the  value  of  five  dollars  or 
upwards,  shall  be  deemed  guilty  of  grand  larceny,"  etc. 
2  R.  S.  1876,  p.  482. 

The  indictment  was  quashed,  on  the  ground  that  said 
section  19  had  been  repealed  by  later  legislation. 

On  the  3d  of  March,  1877,  the  following  was  enacted : 

^  Skction  1.  BeU  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  section  nineteen  of  the  above  en- 
titled act  be  and  the  same  is  hereby  amended  so  as  to 
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read  as  follows,  to  wit :  Section  19.  Every  person  who 
shall  felouioasly  steal,  take  and  carry,  lead  or  drive  away 
the  personal  goods  of  another,  of  the  value  of  fifteen 
dollars  or  upwards,  shall  be  deemed  guilty  of  grand  lar- 
ceny, and  upon  conviction  thereof,  shall  be  fined  not  ex- 
ceeding double  the  value  of  the  goods  stolen,  be  impris- 
oned in  the  state-prison  not  less  than  two  nor  more  than 
fourteen  years,  and  be  disfranchised  and  rendered  incapa- 
ble of  holding  any  office  of  trust  or  profit  for  any  deter- 
minate period."    Acts  Reg.  Sess.  1877,  p.  68. 

The  penalty  was  not  changed  by  the  amendment. 

On  the  12th  of  March,  1877,  the  following  act  was 
passed.    Acts  1877,  Spec.  Sess.,  p.  73 : 

"  Section  1.  JBe  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana^  That  whenever  an  act  is  repealed,  which 
repealed  a  former  act,  such  act  shall  not  thereby  be  re- 
vived, unless  it  shall  be  so  expressly  provided.  And  the 
repeal  of  any  statute  shall  not  have  the  effect  to  release 
or  extinguish  any  penalty,  forfeiture  or  liability  incurred 
under  such  statute,  unless  the  repealing  act  shall  so  ex- 
pressly provide,  and  such  statute  shall  be  treated  as  still 
remaining  in  force  for  the  purpose  of  sustaining  any 
proper  action,  or  prosecution  for  the  enforcement  of  such 
penalty,  forfeiture  or  liability." 

We  copy  this  latter  act,  though  it  is  not  material  to  the 
decision  of  the  case  before  us. 

There  is  no  express  repeal  of  section  19,  on  which 
the  indictment  in  this  case  is  based.  The  amendment  of 
a  statute  is  not  a  repeal  of  it  by  implication,  further  than 
it  renders  the  amended  statute  inconsistent  in  letter  or 
spirit,  or  both,  with  the  unamended  statute. 

The  amended  statute  in  question  is  not  inconsistent 
with  the  statute  as  it  was  before  amendment,  so  far  as  it 
is  applicable  to  the  case  under  consideration.  The  only 
change  made  by  the  amendment  was  to  fix  the  amount 
constituting  grand  larceny  at  fifteen  dollars,  instead  of 
five.    The  law,  under  both  statutes,  made  the  stealing  of 
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twenty  dollars  and  upwards  grand  larceny.  There  has 
not  been  a  moment,  since  the  coming  into  force  of  the 
act  of  1852,  that  the  statute  law  of  this  State  has  not 
made  the  stealing  of  the  amount  charged  in  the  indict- 
ment in  this  case  grand  larcefty,  and  contained  the  same 
provisions  as  to  the  punishment  thereof.  It  is  clear  to  us, 
that  the  law-making  power  never  intended  the  repeal  of 
the  entire  section  19,  above  mentioned,  and  that  no 
rule  of  construction  of  statutes  requires  this  court  to  hold 
that  it  is  repealed.  Longlois  v.  LongloiSy  48  Ind.  60; 
Martindale  v.  MarHndale,  10  Ind.  566. 
The  judgment  is  ireversed,  with  costs. 


OUTSIKeiSR  V.  KSBBKER  ET  AL. 

%orsaaa  Coubt. — JudgtMnU^SpeeUd  Findings. — An  opinion  bj  the  Sn- 
preme  Court,  on  appeal,  that  a  party  thereto  is  "entitled  to  judgment" 
agaiuBt  the  other  party,  on  special  findings  of  a  jury,  "notwithstanding 
the  general  verdict,"  reyersing  the  judgment  rendered  by  the  court  be- 
low, and  remanding  the  cause  "for  further  proceedings  in  aocordance 
with"  anch  opinion,  is  equivalent  to  a  positive  order  to  the  court  below 
to  render  judgment  on  the  special  findings,  notwithstanding  the  general 
▼erdict. 

Sakb. — New  TriaL — ^An  application  for  a  new  trial,  made  in  a  cause  in  the 
oovrt  below  after  the  same  has  been  decided  by  the  Supreme  Court,  on 
appeal,  and  more  than  two  years  after  the  term  of  court  at  which  the 
cause  was  tried,  though  immediately  on  the  certifying  down  of  the  opin- 
ion of  the  appeUate  court  directing  a  certain  judgment  to  be  rendered,  is 
too  late,  unless  expressly  or  impliedly  agreed  to  by  the  opposite  party. 

From  the  Marion  Superior  Court. 

C  ByfieU  and  D.  Howe^  for  appellant. 
TF.  W.  Woollen^  Jr.y  S.  M.  Cambem  and  L.  Nebeker^  for 
appellees. 
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Howe,  J. — This  cause,  having  been  put  at  issue,  was 
tried  by  a  jury  in  the  court  below  at  special  term,  at  its 
June  term,  1878.  The  jury  on  this  trial  returned  a  gen- 
eral verdict  for  the  appellant,  the  defendant  in  this  ac- 
tion, and  also  their  special*  findings  upon  particular  ques- 
tions of  fact  stated  to  them  in  writing  by  the  appellees, 
under  the  direction  of  the  court.  The  appellees  then 
moved  the  court,  at  special  term,  for  a  judgment  in  their 
favor  on  the  special  findings  of  the  jury,  which  motion 
was  overruled,  and  to  this  decision  the  appellees  excepted. 
And  the  court  below,  at  special  term,  rendered  judgment 
for  the  appellant  on  the  general  verdict  of  the  jury,  at 
the  said  June  term,  1873,  of  said  court. 

This  judgment,  on  appeal,  was  affirmed  by  the  court 
below  in  general  term,  at  its  September  term,  1873;  and 
from  this  latter  judgment  the  appellees,  then  appellants, 
appealed  to  this  court. 

On  that  appeal,  the  judgment  of  the  court  below,  in 
general  term,  was  reversed  by  the  judgment  of  this  court 
The  opinion  and  judgment  of  this  court  on  that  appeal 
are  reported  under  the  title  of  Nebeker  et  al.  v.  Outsinger 
et  (d.j  in  48  Ind.  436,  to  which  we  refer  for  a  full  state- 
ment of  the  case,  as  it  then  stood,  between  the  parties  to 
the  record.  After  an  exhaustive  and  learned  review  of 
the  law  of  the  case,  the  opinion  closed  as  follows : 

"  We  are  of  opinion  that  the  plaintifl»  below"  (now  the 
appellees)  ^^were  entitled  to  judgment  against  the  de- 
fendant Cutsinger"  (now  the  appellant),  ^^notwithstand- 
ing the  general  verdict,  and  that  the  court  below,  at  gen- 
eral term,  erred  in  affirming  the  judgment  rendered  at 
special  term. 

"  The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion." 

After  this  cause  was  thus  remanded,  at  the  June  term, 
1875,  of  the  court  below,  in  special  term,  the  appellees 
appeared  and  moved  the  court  to  enter  of  record  the 
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opinion  and  judgment  of  this  conrt  in  this  cause,  and  to 
render  judgment  for  them  on  the  special  findings  of  the 
jury,  in  accordance  with  their  former  motion  and  the 
opinion  of  this  court.  Afterward,  at  the  same  term,  but 
before  any  action  appears  to  have  been  had  on  the  appel- 
lees' said  motion,  the  appellant  filed  his  written  mo- 
tion for  a  new  trial  of  this  cause.  The  court  below,  in 
special  term,  overruled  the  appellant's  motion  for  a  new 
trial,  and  to  this  decision  he  excepted ;  and  the  court  then 
sustained  the  appellees'  former  motion  for  a  judgment  on 
the  special  findings  of  the  jury,  in  their  favor,  and  to  this 
decision  the  appellant  also  excepted,  and  the  court  be- 
low, in  special  term,  rendered  judgment  accordingly; 
and  afterward,  on  the  same  day,  the  appellant  filed  his 
second  motion  in  writing  for  a  new  trial  of  this  cause, 
which  motion  was  also  overruled,  and  to  this  decision  the 
appellant  also  excepted. 

On  appeal,  this  judgment  was  afterward  afiirmed  by 
the  judgment  of  the  court  below,  in  general  term,  and 
from  this  latter  judgment  the  appeal  is  now  here  prose- 
cuted. 

'  In  this  court  the  appellant  has  assigned,  as  error,  the 
judgment  of  the  court  below,  in  general  term,  in  affirm- 
ing the  judgment  of  said  court,  at  special  term. 

The  assignment  of  this  error  presents  for  our  consid- 
eration the  several  alleged  errors  of  the  court  below,  in 
special  term,  assigned  by  the  appellant  on  his  appeal  to 
the  court  below,  in  general  term.  These  alleged  errors 
were  as  follows : 

Ist.  In  overruling  the  appellant's  motion  for  a  new 
trial,  made  prior  to  the  rendition  of  judgment  against 
him;  and, 

2d.  In  overruling  the  appellant's  second  motion  for  a 
new  trial,  made  after  the  rendition  of  judgment  against 
him. 

We  will  consider  and  decide  the  questions  presented 
by  the  record  of  this  cause,  as  it  is  now  made  up,  without 
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special  regard  to  the  order  in  which  the  alleged  errors 
have  been  assigned. 

It  seems  very  clear  to  us,  that  when  the  first  judgment 
rendered  in  this  cause  was  reversed  by  the  judgment  of 
this  court,  as  reported  in  48  Ind.  436,  supra,  and  the 
cause  was  remanded  for  further  proceedings  in  accord- 
ance with  the  opinion  of  this  court  then  announced,  the 
court  below,  at  special  term,  could  do  nothing  more  nor 
less  in  this  cause,  under  the  law,  than  to  render  the  judg- 
ment therein  in  favor  of  the  appellees,  and  against  the 
appellant,  which  this  court  had  said,  in  said  opinion,  the 
appellees  "were  entitled  to,  *  *  *  *  *  notwith- 
standing the  general  verdict." 

The  mandate  of  this  court,  when  considered  in  connec- 
tibn  with  the  opinion,  was  just  as  positive,  direct,  plain 
and  specific  in  its  requirements  as  if  it  had  read  thus : 

"The  cause  is  remanded,  with  instructions  to  render 
judgment  in  favor  of  the  plaintiffs  below,  and  against 
the  defendant  Cutsinger,  on  the  special  findings  of  the 
jury,  notwithstanding  the  general  verdict." 

In  the  opinion,  this  court  had  said,  "  We  are  of  opinion 
that  the  plaintifis  below  were  entitled  to  judgment 
against  the  defendant  Cutsinger,  notwithstanding  the 
general  verdict;"  and,  in  the  mandate,  the  cause  was  re- 
manded "  for  farther  proceedings  in  accordance  with  this 
opinion." 

Upon  the  return  of  this  cause  from  this  court,  we  are 
clearly  of  the  opinion,  therefore,  that  the  power  and  the 
duty  of  the  court  below,  at  special  term,  were  limited  by 
law,  and  the  mandate  of  this  court,  solely  and  simply  to 
the  rendition  of  such  a  judgment,  in  favor  of  the  appel- 
lees and  against  the  appellant,  as  this  court  had  said  that 
the  appellees  "  were  entitled  to." 

Section  854  of  the  practice  act  provides,  that "  The  ap- 
plication for  a  new  trial  must  be  made  at  the  term  the 
verdict  or  decision  is  rendered."    2  R.  S.  1876,  p.  188. 
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^^  The  term  ^  deciBioD,'  as  used  in  the  above  statute,  is 
clearly  used  in  the  sense  of  finding  upon  the  facts,  where 
the  canse  is  tried  by  the  court."  Wilson  v.  Vancey  55 
Ind.  894. 

In  the  case  at  bar,  the  appellant's  motions  for  a  new 
trial  were  filed  in  the  court  below,  at  special  term,  two 
full  years  after  the  term  of  said  court  at  which  the  ver- 
dict in  this  cause  was  rendered.  The  statute  on  this  sub- 
ject is  imperative;  and,  without  the  agreement  or  con- 
sent, express  or  implied,  of  all  the  parties,  the  court  has 
no  power  to  give  time  beyond  the  term  at  which  the  ver- 
dict or  decision  was  rendered,  for  the  filing  of  a  motion 
for  a  new  trial.  McNiel  v.  Famemariy  37  Ind.  203; 
W holey  V.  Gleasofij  40  Ind.  405 ;  Hinkle  v.  Margemm^  50 
Ind.  240 ;  Greenup  v.  CrookSy  50  Ind.  410 ;  Krutz  v.  Craig ^ 
53  Ind.  561 ;  WiUon  v.  Vaneey  supra. 

The  circumstances  of  this  case  show  very  clearly,  that 
there  was  no  agreement  or  consent,  express  or  implied,  to 
any  extension  of  time  beyond  the  term,  for  the  purpose 
of  filing  motions  for  a  new  trial.  It  is  manifest  that 
the  appellant  was  content  with  his  general  verdict,  and 
therefore  he  made  no  motion,  and  asked  no  time  within 
which  to  make  a  motion,  for  a  new  trial  of  this  cause. 

It  seems  to  us,  therefore,  that,  even  if  the  court  below, 
at  special  term,  could  have  received  and  considered,  un- 
der the  law  and  the  mandate  of  this  court,  a  motion  or 
motions  for  a  new  trial  of  this  cause,  still  the  appellant's 
motions  therefor  were  filed  too  late,  under  the  law,  and 
were  for  this  reason  properly  overruled. 

We  find  no  error  in  the  record  of  this  cause,  of  which 
the  appellant  can  rightfully  complain. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Reid  £t  al.  V  The  State,  ex  rel.  Frtbargeb,  Adm'r. 

Master  Commissioner. — Report. — ^Where  a  cause  is  referred  to  a  master 
commisaioner,  his  finding  of  the  facts  and  his  conclusions  must  be  such 
that  a  judgment  can  be  rendered  thereon ;  and,  if  they  are  so  imperfect 
that  judgment  can  not  be  rendered,  the  court,  before  discharging  him, 
should  require  him  to  perfect  the  same. 

Same. — SuU  on  AdminiUraior's  Bond, — Intereti. — PenaUy, — ^In  an  action  on 
the  relation  of  an  administrator  de  bonis  non  of  the  estate  of  a  decedent, 
on  the  bond  of  his  predecessor,  the  cause  was  referred  to  a  master  com- 
missioner, who  reported  that  a  certain  sum,  belonging  to  such  estate,  re- 
mained  in  the  defendant's  hands,  but  that  such  sum  included  no  interest; 
whereupon  the  court  rendered  judgment  for  an  amount  including  such 
sum,  with  interest  thereon  and  a  penalty. 

Held,  on  motion  for  a  new  trial,  that  the  addition  of  such  interest  and  pen- 
alty by  the  court  was  erroneous. 

Heldj  also,  that  the  master  commissioner,  in  his  finding,  might  have  allowed 
interest  and  penalty. 

From  the  Fayette  Circuit  Court. 

W,  Morrow  and  N.  Truslery  for  appellants. 
JB.  F.  Claypooly  for  appellee. 

Perkins,  J. — Suit  by  the  State,  on  the  relation  of  Charles 
Frybarger,  administrator  de  bonis  non  of  the  estate  of 
George  Frybarger,  deceased,  against  the  appellants,  on 
the  bond  of  the  previous  administrator. 

After  the  issues  were  made,  "  by  agreement  of  parties, 
the  cause  was  referred  to  George  B.  Sleeth,  master  com- 
missioner, to  hear  the  evidence  in  the  same,  and  report 
his  finding  thereon  at  the  next  term  of  this  court." 

At  the  next  term,  and  upon  the  9th  day  of  July,  1875, 
the  commissioner  made  his  report.  He  found  there  were 
assets  in  the  hands  of  the  administrator  defendant,  belong- 
ing to  the  administrator  plaintiff,  to  the  amount  of  two 
thousand  three  hundred  and  twenty-four  dollars  and  sixty 
cents,  "  upon  which,"  states  the  commissioner  in  his  re- 
port, ^^no  interest  has  been  counted  or  included  since 
July,  1873." 

Upon  this  report,  the  plaintiff  moved  for  judgment  for 
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the  amount  found  by  the  commisBioner,  increased  by  in- 
terest from  July,  1878,  and  by  the  further  sum  of  two 
bundled  and  thirty-two  dollars  and  forty-six  cents,  as 
penalty,  which  motion  the  court  sustained,  and  rendered 
judgment  for  twenty-seven  hundred  and  forty-four  dol- 
lars and  twenty-one  cents,  to  which  the  defendants  ob- 
jected and  excepted. 

A  motion  for  a  new  trial,  on  account  of  excessive  dam- 
ages, was  overruled. 

Errors  are  assigned. 

It  is  insisted  that  the  court  had  no  right  to  render  a 
judgment  for  a  greater  sum  than  that  stated  in  the  report 
of  the  master  commissioner.  This  is  the  only  point  relied 
on  by  the  appellants  in  their  brief  in  this  court. 

It  would  seem  that  the  position  of  the  appellants  is 
well  taken. 

Different  agencies  may  be  entrusted  with  the  power  of 
determining  the  facts  in  controversy  between  litigants, 
and  stating  the  proper  conclusions  thereon.  A  jury,  a 
referee,  or  the  court  may  perform  this  duty ;  but  where 
the  duty  in  the  premises,  imposed  upon  any  one  of  these 
agencies  in  a  given  cause,  is  general,  the  entire  duty  must 
be  performed  by  that  agency.  A  jury  mu8t  find  a  ver- 
dict upon  which  a  judgment  can  be  rendered.  So  a  gen- 
eral referee,  which,  in  legal  effect,  the  referee  was  in  this 
case,  must  make  a  final  report  upon  the  whole  case,  upon 
which  the  court  must  render  judgment.  If  not  such, 
when  returned,  the  court,  before  discharging  the  referee, 
should  require  him  to  perfect  his  report  or  finding.  See 
Medler  v.  Hiaitj  14  Ind.  405 ;  Mitchell  v.  Geisendorffy  44 
Ind.  858. 

In  this  case,  the  finding  of  the  referee  was  in  favor  of 
the  plaintiff,  in  the  sum  of  twenty-three  hundred  and 
twenty-four  dollars  and  sixty-four  cents. 

To  this  sum,  the  court,  on  motion  of  the  plaintiff,  in 
rendering  judgment,  added,  as  interest  and  penalty,  the 
sum  of  four  hundred  and  nineteen  dollars  and  fifty-seven 
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cents,  making  the  judgment  rendered  twenty-seven  hun- 
dred and  forty-four  dollars  and  twenty-one  cents. 

The  appellants  objected  and  excepted  to  this  action  of 
the  court. 

The  referee  did  not  allow  this  interest.  It  doee  not 
appear  why  he  did  not.  Equitable  circumstances,  in  his 
opinion,  may  have  rendered  his  action  right  and  proper. 
It  does  not  appear,  that  the  amount  was  ^<  money  with- 
held." For  this  reason  the  report  of  the  referee  did  not 
furnish  the  court  with  data  upon  which  to  render  a  judg- 
ment differing  in  amount  from  the  report  of  the  referee. 
It  was  not  for  the  court  to  supplement  his  finding  by  ad- 
ding thereto. 

In  Conklin  v.  Morton^  40  Ind.  76,  the  court  allowed  in- 
terest on  the  amount  reported  by  the  referee,  **  from  the 
time  of  the  report  up  to  the  time  when  judgment  shall 
be  rendered." 

This  was  right,  but  does  not  justify  the  action  of  the 
court  in  this  case.  And  it  would  seem  that  the  pr^lice 
as  to  rendering  judgment,  directed  to  be  pursued  in  the 
above  cited  case,  should  be  followed  in  the  present.  It 
has  been  held,  that  interest  upon  a  verdict,  in  an  action 
for  a  tort,  can  not  be  added.  Blickenstaff  v.  Perrin^  27 
Ind.  527. 

It  was  competent  for  the  referee  to  include  damages  in 
the  amount  reported  by  him.  2  R.  S.  1876,  p.  551,  sec. 
163. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 


Claflin  r.  Dawson. 

SUPBXMS  COTJBT.^'Aansmmen^  of  Error. — JVtiefioe. — An  asBigmnent  of  «rTor, 
in  the  Supreme  Court,  on  appeal,  which  is  merely  a  cauae  for  a  new  trial, 
presents  no  question  for  decision. 
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BgT-OFW.'-^AmigimnL'^'SVhen  a  deVt»  dae  from  a  plaintiff  to  a  third  per^ 
son,  is  aBsigiied  by  the  latter  to  the  defendant^  not  abeolutelj,  bat  merely 
to  be  used  as  a  set-off  to  the  plaintiff's  demand  against  the  defendant, 
and  on  condition  that  if  it  can  not  be  ased,  or  is  not  allowed,  as  a  Bet-o£^ 
the  same  shall  revert  to  the  assignor,  who  shall  refand  what  he  received 
ther^or,  it  ia  not  a  valid  set-off. 

From  the  Warren  Circuit  Court 

J.  W.  Sutton  and  J.  McCabe,  for  appellant. 
W.  P.  ShodeSj  for  appellee. 

HowK,  J. — ^In  this  action,  the  appellee  Charles  J.  Daw- 
son, as  plaintiff,  sued  the  appellant,  as  defendant,  in  the 
oonrt  below,  on  two  promissory  notes. 

The  complaint  was  in  two  paragraphs,  one  counting 
upon  a  note  for  fifty-two  dollars  and  fifty  cents,  and  the 
other  on  a  note  for  one  hundred  and  ten  dollars  and  sev- 
enty-five cents.  Each  of  the  notes  was  dated  March  7th, 
1871,  was  executed  by  the  appellant,  was  payable — ^the 
first  in  six  months^  and  the  second  in  one  year,  after  its 
date — ^to  the  order  of  one  Henry  C.  Dawson,  and  each 
was^the  property  of  the  appellee,  by  assignment  from 
said  Henry  C.  Dawson,  the  payee  thereof.  And  it  was  al- 
leged, in  each  paragraph  of  the  complaint,  that  the  note 
therein  described  remained  wholly  Unpaid. 

To  this  complaint  the  appellant  answered  in  three 
paragraphs,  each  paragraph  being  a  ^^  partial  answer," 
by  way  of  set-off,  against  said  Henry  C.  Dawson,  the 
payee  of  the  notjBS  in  suit,  and  the  assignor  thereof  to  the 
appellee . 

1.  In  the  1st  paragraph  of  set-off,  appellant  alleged, 
that,  before  the  commencement  of  this  suit,  to  wit,  on 
December  25th,  1871,  said  Henry  C.  Dawson,  appellee's 
assignor,  by  his  note,  promised  to  pay  appellant  twelve 
dollars,  with  ten  per  cent,  interest,  which  remained  un- 
paid; that  appellant  held  said  note  before  the  notes  in 
suit  were  assigned  to  appellee,  and  he  offBred  to  set  off 
the  amount  due  on  said  note  against  the  amount  due  the 
appellee  on  the  notes  in  suit. 
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2«  In  the  2d  paragraph  of  set-off,  appellant  alleged, 
that,  before  the  commencement  of  this  suit,  and  before  he 
had  any  notice  of  the  assignment  of  the  notes  sued  on  to 
appellee,  said  Henry  C.  Dawson  became  indebted  to  ap- 
pellant in  the  sum  of  two  hundred  dollars,  on  an  open  ac- 
count for  medical  services  rendered  to  said  Henry  C.  Daw- 
son by  one  Dr.  Alexander  Whitehall,  and  assigned  to 
the  appellant  by  said  Whitehall ;  and  the  appellant  offered 
to  set  off  seventy  dollars,  the  balance  due  on  said  account, 
against  the  amount  due  appellee  on  the  notes  in  suit. 

8.  In  his  8d  paragraph  of  set-off,  appellant  alleged, 
that,  before  the  commencement  of  this  suit,  and  before  he 
had  notice  of  the  assignment  of  the  notes  sued  on  to  the 
appellee,  there  was  due  to  appellant,  and  unpaid,  from 
said  Henry  C.  Dawson,  by  assignment  from  one  William 
Perry,  the  sum  of  two  hundred  and  seventy-four  dollars 
and  thirty  cents,  the  balance  before  that  time  due  said 
Perry  from  said  Dawson  on  the  sale  of  certain  hogs  by 
the  former  to  the  latter,  and  appellant  offered  to  set  off 
said  sum  against  the  amount  due  the  appellee  on  the  notes 
sued  upon. 

The  appellee  replied  by  a  general  denial  to  all  the 
paragraphs  of  answer,  and  also  by  a  plea  of  payment,  by 
said  Henry  C.  Dawson,  of  the  note  described  in  the  1st 
paragraph  of  answer,  before  the  commencement  of  this 
suit. 

The  cause  was  tried  by  a  jury  in  the  court  below,  and 
a  verdict  was  returned  for  the  appellee,  in  the  sum  of 
two  hundred  and  twelve  dollars  and  forty-eight  cents, 
for  which  sum  the  court  rendered  judgment;  and, 
on  written  causes  therefor,  the  appellant  moved  the 
court  below  for  a  new  trial,  which  motion  was  overruled, 
and  to  this  decision  the  appellant  excepted  and  filed  proper 
bills  of  exceptions. 

In  this  court,  the  only  error  properly  assigned  by  the 
appellant  is  the  decision  of  the  court  below,  in  overruling 
his  motion  for  a  new  trial.    He  has  also  assigned  as  er- 
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rors  several  caoses  for  a  new  trial ;  but,  under  the  well- 
Bettled  practice  of  this  court,  causes  for  a  new  trial  are 
not  properly  assignable  as  independent  errors,  and,  when 
so  assigned,  they  present  no  questions  for  our  considera- 
tion. 

The  causes  for  a  new  trial,  assigned  by  appellant  in  his 
motion  therefor  addressed  to  the  court  below,  were  as 
follows : 

^  Ist  Because  the  court  erred  in  instructing  the  jury, 
as  set  out  in  bill  of  exceptions  filed  herewith ; 

^<2d.  That  the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence ; 

^^8d.  That  the  damages,  as  assessed  by  the  jury,  are 
excessive ; 

**  4th.  That  the  verdict  of  the  jury  is  contrary  to  law." 

The  instruction  of  the  court  below  to  the  jury  trying 
the  cause,  complained  of  by  the  appellant  in  his  first  cause 
for  a  new  trial,  was  as  follows : 

^If  the  jury  believe,  from  the  evidence,  that  the  ac- 
count in  favor  of  William  Perry  was  assigned  to  the  de- 
fendant with  a  view  to  its  use  as  a  set-ofi'  in  this  action, 
and  for  no  other  purpose,  and  under  and  pursuant  to  an 
agreement  between  Perry  and  the  defendant,  that  if  it 
could  not  be  so  used,  or  should  not  be  allowed  to  defend- 
ant as  a  set-ofi'  to  the  notes  in  this  suit,  the  account  was 
to  be  returned  to  Perry,  and  he  was  to  return  whatever 
he  received  for  it ;  then  the  jury  will  not  be  authorized  to 
allow  defendant  the  benefit  of  the  Perry  account  as  a  set- 
o^  but,  on  that  issue,  should  find  for  the  plaintiff." 

In  their  argument  of  this  cause  in  this  court,  the  ap- 
pellant's learned  counsel  rely  entirely  upon  the  alleged 
error  of  the  court  below  in  giving  this  instruction,  for  the 
reversal  of  the  judgment  in  this  cause.  If  this  instruc- 
tion was  right  and  proper,  the  judgment  of  the  court  be- 
low must  be  affirmed.  But  if,  on  the  other  hand,  this  in- 
struction did  not  state  the  law  correctly,  or  was  not  ap- 


412  SUPREME  OOUKT  OF  INDIANA. 


daflin  V.  Dawson. 


plicable  to  the  case  which  the  evidence  tended  to  establiflh, 
then  the  judgment  should  be  reversed. 
.  A  set-off  IS  a  cross-action  by  the  defendant,  against  the 
plaintiff,  in  an  action  by  the  latter  for  ^^  money  demands 
upon  contract."  Under  our  code,  the  set-oft'  *'  must  con- 
sist of  matter  arising  out  of  a  debt,  duty,  or  contract, 
liquidated  or  not,  held  by  the  defendant  at  the  time  the 
suit  was  commenced,  and  matured,  at  or  before  the  time 
it  is  offered  as  a  set-off!"    2  R.  S.  1876,  p.  62,  sec.  57. 

It  must  be  so  held  by  the  defendant  that  he  could  at 
the  time  maintain  an  independent  action  therefor  as 
plaintiff'.  Waterman  Set-Off,  page  8,  et  seq.  There- 
fore, under  the  3d  section  of  the  practice  act,  the  party 
who  pleads  a  set-off  must  be  "  the  real  party  in  interest " 
in  the  matter  of  such  set-off.  2  B.  S.  1876,  p.  S3.  And 
he  must  prove  the  same  facts  in  support  of  his  set-off  as 
if  he  himself  were  plaintiff*  in  another  action.  Peake's 
Law  of  Ev.,  Am.  ed.,  p.  258. 

In  this  case,  there  was  evidence  before  the  jury  tend- 
ing to  show  that  the  account  in  favor  of  William  Perry, 
pleaded  as  a  set-off  in  the  8d  paragraph  of  the  answer, 
had  been  assigned  by  Perry  to  the  appellant,  with  a  view 
to  its  use  by  the  latter  as  a  set-off  in  this  action,  and  £3r 
no  other  purpose.  Perry's  evidence  on  the  trial  was, 
"If  Claflin,"  the  appellant,  "can't  collect  the  claim  in 
this  suit,  or  use  it  to  pay  the  notes  sued  on,  I  am  to  re- 
fund him  what  he  gave  me  on  it." 

It  seems  to  us,  therefore,  that  the  instruction  com- 
plained of  by  the  appellant  was  applicable  to  the  case 
which  the  evidence  tended  to  establish ;  and  we  do  not 
doubt  that  the  instruction  contains  a  fair  and  correct 
statement  of  the  law  applicable  to  such  case.  The  as- 
signment by  Perry,  to  the  appellant,  of  his  claim  against 
the  appellee's  assignor,  was  not  absolute,  nor  made  in 
good  faith.  It  was  an  attempted  transfer  of  the  claim  in 
question  by  Perry,  to  the  appellant,  for  one  specific  pur- 
pose.   As  to  all  other  purposes,  the  claim  remained  the 
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property  of  Perry.  Under  the  evidence  of  Perry,  the 
appellant  could  not  have  maintained  an  independent  ac- 
tion on  the  account  assigned  to  him.  Perry  was,  and  the 
appellant  was  not,  '*  the  real  party  in  interest "  in  sidd  ac- 
count. It  would  be  a  strange  perversion,  as  it  seems  to  us, 
of  the  equitable  grounds  in  which  the  law  of  set*  off  had 
its  origin,  to  give  judicial  sanction  to  the  appellant's 
claim  in  this  case  to  set  off  the  Perry  account  against  the 
appellee's  cause  of  action.  The  appellant  never  ^^  held  " 
the  account  assigned  to  him  by  Perry  as  the  actual  and 
unqualified  owner  thereof;  and,  as  we  construe  the  pro- 
visions of  our  code  on  the  subject  of  set-ofi*,  the  object 
and  purpose  thereof  were  the  protection  and  defence  of 
the  bona  fide  owners  of  cross-demands.  In  the  case  of 
Lewis  V.  Sheaman^  28  Ind.  427,  it  was  said  by  this  court, 
of  the  provisions  of  the  practice  act  on  the  subject  of  set- 
o^  that  ^^  the  purpose  of  the  statute  was  to  protect  those 
who  acquired  an  actual  right  to  the  set-ofi',  before  notice, 
and  that  it  is  not  a  device  to  enable  strangers  to  enforce 
their  obligations  against  the  assignor."  Swift  v.  Etta- 
worthy  10  Ind.  205 ;  and  see,  also,  the  case  of  Straus  v. 
The  Eagle  Insurance  Company^  5  Ohio  State,  59. 

In  our  opinion,  the  court  below  committed  no  error  in 
this  case,  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  judgment  of  the  court  below  is  affirmed,  at  the 
costs  of  the  appellant. 


The  Baltimore,  Pittsburgh  akd  Chicago  Railway  Co.  v.        ^^    *)j| 

Anderson. 

Bailroab.— fitting  Stock— FtBoixngj^Arrtti  qf  JvdgmenL-^A,  complaint 
against  a  railroad  company  for  killing  stock,  which  neither  avers  such 
kiUing  to  hare  been  the  resnlt  of  negligence,  nor  that  the  defendant  had 
failed  to  securely  fence  its  track,  is  bad  on  motion  in  arrest. 
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Prom  the  Lak^  Circuit  Court, 

8. 1.  Anthony^  for  appellant. 

E.  Griffin  and  J.  W.  Youche,  for  appellee. 

NiBLACK,  J. — This  action  was  commenced  before  a  jus- 
tice of  the  peace,  on  a  complaint,  as  follows : 

"The  plaintiflF,  Magnus  Anderson,  complains  of  The 
Baltimore,  Pittsburgh  and  Chicago  Railway  Company, 
Indiana  Division,  and  says,  that  the  defendants  are  in- 
debted to  him  in  the  sum  of  one  hundred  and  twenty-five 
dollars,  for  cattle  killed  and  injured  by  said  company's 
locomotivee  and  cars,  then  and  there  running  by  said  com- 
pany,  within  the  county  of  Lake,  and  State  of  Indiana,  at 
different  times  as  hereinafter  stated,  to  wit :  May  25th, 
1875,  to  one  cow  injured  to  the  amount  of  ten  dollars; 
also,  June  16th,  1875,  to  one  ox  and  one  cow  killed  and 
destroyed,  one  hundred  and  five  dollars;  August  6th, 
1875,  to  two  calves  killed,  of  the  value  of  ten  dollars ;  all  of 
said  property  being  the  property  of  the  plaintiff.  Plain- 
tiff avers,  that  he  has  sustained  damage  thereby  to  the 
amount  of  one  hundred  and  twenty-five  dollars,  for  which 
he  demands  judgment  and  other  proper  relief." 

There  was  a  judgment  by  default,  in  the  justice's  court, 
and  an  appeal  to  the  court  below,  where  the  cause  was 
tried  by  the  court,  without  a  jury. 

The  court  found  for  the  plaintiff,  and  assessed  his  dam- 
ages at  one  hundred  and  twenty-five  dollars.  The  defend- 
ant thereupon  entered  a  motion  in  arrest  of  the  judgment, 
which  was  overruled,  and  j  udgment  followed  on  the  find- 
ing of  the  court. 

The  appellant  assigns  for  error  here : 

Ist.  The  overruling  of  the  motion  in  arrest  of  judg- 
ment; 

2d.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Both  the  errors  thus  assigned  raise  only  the  question  of 
the  sufficiency  of  the  complaint,  but  each  by  a  different 
method. 
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The  complaint  does  not  allege  any  negligence  on  the 
part  of  the  defendant,  and  is,  hence,  bad  as  a  common 
law  action.  It  does  not  allege  that  the  defendant's  rail- 
way was  not  fenced,  and  is,  for  that  reason,  bad  as  an  ac- 
tion under  the  statute. 

For  want  of  a  sufficient  complaint,  the  judgment  will 
have  to  be  reversed.  Jeffersonvilky  etc.j  R.  R.  Co,  v.  Z/yow,  55 
Ind.  477 ;  The  Toledo,  etc.,  R.  W.  Co.  v.  Eidson,  51  Ind.  67; 
The  Toledo,  etc.,  R.  W.  Co.  v.  Weaver,  34  Ind.  298;  The  Tol- 
edo, etc.,  R.  W.  Co.  V.  Lurch,  28  Ind.  10. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 
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CBDfiNAli  IjAyrj-^AMavUwilK  Intent  to  Mwrder. — IndidtmenL — An  indictment 
for  an  assault  npon  another  with  intent  to  murder  him  must  allege  facts 
showing,  not  merely  the  attempt,  but  also  the  ability,  of  the  defendant  to 
commit  the  crime  charged. 

From  the  Knox  Circuit  Court. 

C.  A.  Buskirk,  Attorney  General,  for  the  State. 

Perkins,  J. — The  following  indictment  was  quashed 
for  insufficiency : 

<^  State  of  Indiana,  Enox  County,  ss. 

**  Knox  Circuit  Court,  May  term,  1877* 

"  The  grand  jurors  for  the  county  of  Knox,  in  the  State 
of  Indiana,  on  their  oaths  present,  that  Benjamin  Hubbs, 
on  the  7th  day  of  May,  1877,  at  said  county,  did  felo- 
niously, purposely  and  with  premeditated  malice,  make 
an  assault  upon  John  White,  by  then  and  there  felo- 
niously, purposely  and  with  premeditated  malice,  unlaw- 
fully attempting  to  shoot  the  said  John  White  with  a 
gun,  then  and  there  loaded  with  gunpowder  and  leaden 
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shot,  which  he,  the  said  Benjamin  Habbs,  then  and  there 
had  in  his  hands,  with  intent,  then  and  there  and  thereby, 
him,  the  said  John  White,  feloniously,  purposely  and  with 
premeditated  malice,  to  kill  and  murder. 

«  E.  MosER,  Pros.  Atty 

To  be  valid,  the  indictment  must  show,  not  simply  by 
averment,  but  by  alleging  facts  evidencing  that  an  as- 
sault was  committed  by  Ilubbs  upon  White,  and  aver  the 
intent  with  which  it  was  committed.  Crimes  are  not 
generally  charged  in  indictments  simply  by  name,  but  by 
alleging  facts  filling,  in  the  given  case,  the  definition  of 
the  crime. 

The  definition  of  an  assault  is  this : 

^^  An  assault  is  an  unlawful  attempt,  coupled  with  a  pres- 
ent ability,  to  commit  a  violent  injury  on  the  person  of 
another,"  etc.    2  R.  S.  1876,  p.  459. 

The  indictment  in  this  case  alleges  an  attempt  to  in- 
flict a  violent  injury  upon  White,  and  the  manner  thereof, 
viz.,  by  attempting  to  shoot  him  with  a  loaded  gun, 
which  he  held  in  his  hands ;  but  it  does  not  allege  the 
present  ability  to  inflict  the  violence,  nor  do  the  facts  al- 
leged show  it.  See  note  to  The  State  v.  Swailsj  8  Ind. 
524.  The  indictment  should  have  averred,  that  the  de- 
fendant had  such  ability,  which  averment  might  have 
been  made  in  the  language  of  the  statute. 

Prior  to  the  enactment  of  the  statute  quoted,  in  1865, 
defining  an  assault,  the  matter  of  this  averment  came  np 
in  the  evidence  on  the  trial.  Rice  v.  The  StaJte^  16  Ind. 
298.  Since  the  enactment  of  the  statute,  it  is  matter  to 
be  averred  as  well  as  proved. 

The  judgment  is  affirmed. 
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The  Statb  v.  Baker, 

CBDmiAL  Law. — Obtirueting  Highway , — Indietmeni. — An  iDdictment  for  ob* 
■tructiDg  a  public  highway,  to  be  sufficient,  must,  hj  its  allegationo,  show 
■ome  actual  and  substantial  interference  with  the  r^hts  of  the  travelling 
public. 

From  the  Ohio  Circuit  Court. 

C.  A.  Buskirky  Attorney  General,  and  Q.  JR.  BrumMay^ 
Prosecuting  Attorney,  for  the  State. 

BjDDLB,  C.  J. — Indictment  founded  on  eection  66,  2  R. 
8. 1876,  p.  479,  for  obstructing  a  public  highway. 

The  charge  is  made  in  the  following  words: 

"  That  one  William  H.  Baker,  late  of  said  county  and 
State,  on  the  10th  day  of  September,  A.  D.  1876,  at  said 
county  and  State,  did  then  and  there  unlawfully  obstruct 
a  certain  public  highway,  then  and  there  situate,  leading 
from  the  city  of  Lawrenceburgh,  in  said  county,  to  and 
through  the  village  of  Manchester,  in  said  county ;  and 
said  highway  is  commonly  called  the  *  Lawrenceburgh 
and  Napoleon  Turnpike,'  and  ^  Manchester  Pike,'  by  then 
and  there  unlawfully  digging  and  constructing  a  ditch 
twelve  to  eighteen  inches  deep,  and  forty  feet  in  length, 
and  said  ditch  then  and  there  runs  very  nearly  parallel 
with  said  turnpike,  and  said  ditch,  constructed  as  afore- 
said, was  then  and  there  situate  immediately  in  front  of 
the  terminus  of  another  public  highway,  commonly  called 
'  The  Wright's  Corner  and  Cambridge  Road,'  situate  in 
said  county,  and  at  a  point  where  said  last  mentioned  pub- 
lic highway  intersects  the  said  turnpike  at  Wright's  Cor- 
ner, in  Manchester  township,  in  said  county ;  contrary,"  etc. 

After  a  plea  of  not  guilty,  trial  and  conviction,  the  de- 
fendant moved  the  court  to  arrest  the  judgment,  because 
the  facts  stated  in  the  indictment  do  not  constitute  a  pub- 
lic offence.  The  court  sustained  the  motion,  and  the 
State  appeals. 

Vol.  LVm.— 27 
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This  decision  is  right.  The  indictment  shows  no  ob- 
struction in  the  pablic  highway  alleged  to  be  obstructed. 
A  ditch  ^^ running  very  nearly  parallel  with"  a  highway, 
without  showing  that  it  rilns  in  it,  upon  it,  through  it»  or 
across  it,  or  in  some  way  to  obstruct  it,  is  not  an  obstruct 
tion.  Such  a  ditch,  running  parallel  with  and  near  a 
highway,  is  often  useful  to  it,  and  sometimes  indiqpeiisa- 
blCa  For  any  thing  that  this  indictment  informs  us,  the 
ditch  complained  of  may  run  many  feet,  yards,  or  even 
rods,  distant  from  the  highway. 

The  averment,  that  it  was  situated  immediately  in  front 
of  the  terminus  of  another  public  highway,  and  at  a 
point  where  said  last  mentioned  highway  intersects  the 
highway  alleged  to  be  obstructed,  does  not  show  any  ob- 
struction to  the  latter  highway.  If  the  ditch,  as  alleged, 
is  any  obstruction  at  all,  it  is  an  obstruction  to  ^  another 
public  highway  "  from  that  which  it  is  alleged  to  obstruct 

The  judgment  is  affirmed. 


Barnes  v.  Dkwkt  bt  al. 

BXVXEW  OF  JiTDGiCEKT. — Material  New  Matter, — Pleading, — ^In  an  action  to 
review  a  Judgment  on  the  ground  of  material  new  matter,  alleged  to  have 
been  diaoovered  Bince  the  rendition  of  such  judgment,  the  oomplaint 
mnai  show,  bj  the  facto  therein  alleged  themaelTea,  and  not  by  a  mere 
averment,  that  such  new  matter  could  not  have  been  diacoTcfred  bj  doe 
diligence  before  unch  judgment  wag  rendered,  and  that  the  complaiot 
was  filed  without  delay,  after  the  diicovery  thereof. 

QAiiAi'-Neidjf'Dieeofvered  Efridenee. — ^Newly-diaooTered  CTidenoe  of  a  mate- 
rial aUegation  of  the  complaint  in  the  original  action  is  not  material 
new  matter  for  which  a  judgment  may  be  reviewed. 

From  the  Hamilton  Circuit  Court 

A.  F.  Shirts  and  6r.  Shirts^  for  appellant. 

H0WK9  J  — The  appellant,  as  plaintifi,  commenced  this 
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action  against  the  appellees,  as  defendants,  in  the  coart 
below,  on  the  21st  day  of  August,  1875.  Afterward,  at 
the  November  term,  1875,  the  appellant  filed  an  amended 
complaint  in  this  suit,  in  and  by  which  amended  com- 
plaint the  appellant  sought  to  obtain  a  review,  by  the 
court  below,  of  a  former  judgment  of  said  court,  '^  for  ma- 
terial new  matter  discovered  since  the  rendition  thereof." 

The  case  at  bar  was  decided  against  the  appellant,  by  the 
court  below,  upon  the  ground  that  her  amended  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  the  only  question  presented  for  our  considera- 
tion, by  the  record  of  this  cause  and  the  assignment  of 
errors  thereon,  is,  also,  the  sufficiency  of  the  facts  stated 
to  constitute  a  cause  of  action.  We  will,  therefore,  sum- 
marize the  facts  stated  in  said  complaint. 

The  appellant  alleged,  in  substance,  that,  on  the  17th 
day  of  February,  1872,  she,  in  her  then  name  of  Rosanna 
Sedenburg,  filed  her  complaint  against  the  appellees,  as 
defendants,  in  the  court  below,  setting  out  a  copy  of 
said  complaint,  in  which  she  alleged  substantially  the  fol- 
lowing facts : 

That,  on  May  6th,  1869,  she  was  a  married  woo&an  and 
wife  of  William  Sedenburg,  then  living  but  since  de- 
ceased, and  was  then  the  owner  in  her  own  righti  in  fee 
simple,  of  the  undivided  one-eighth  part  of  eighty  acres 
of  land,  particularly  described,  in  Hamilton  county, 
Indiana;  that  the  appellee  Catharine  Dewey  was  the 
widow,  and  the  other  appellees  were  the  children  and 
heirs,  of  Amin  W.  Dewey,  who,  on  the  day  last  named, 
was  living,  but  has  since  died ;  that,  on  said  May  6th,  1869, 
the  appellant  was  a  person  of  unsound  mind,  and  had 
not  sufficient  capacity  to  understand  the  nature  of  a  con- 
tract and  its  effect;  that  said  Amin  W.  Dewey,  well 
knowing  said  fact,  entered  into  an  agreement  with  her 
husband,  William  Sedenburg,  for  the  sale  and  convey- 
ance to  him,  said  Dewey,  of  her  said  real  estate,  for  the 
sum,  as  she  had  since  learned,  of  three  hundred  dollars ; 
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that  said  Amin  W.  Dewey,  as  she  had  since  ascertained, 
during  the  time  she  was  insane  and  of  unsound  mind,  and 
at  or  about  the  time  she  was  declared,  by  a  legally  consti- 
tuted commission,  to  be  insane,  and  dangerous  to  the  com- 
munity by  reason  thereof  if  suffered  to  remain  at  large, 
well  knowing  all  said  facts,  procured  her  to  sign  a  deed 
of  conveyance  for  said  lands.  And  she  averred,  that  she 
could  not  produce  a  copy  of  said  deed,  because  it  was  in 
appellees'  hands,  and  had  not  been  recorded  in  the  re- 
corder's o£Sce  of  said  county ;  that  she  had  since  recov- 
ered from  her  insanity,  and  her  reason  had  been  restored 
to  her;  that  no  part  of  the  pretended  consideration 
for  said  deed  had  ever  been  paid  to  her;  where- 
fore she  asked  that  said  deed  be  set  aside,  held  for 
naught,  and  declared  void,  and  for  other  proper  relief; — 
That  to  said  complaint,  on  March  15th,  1872,  the  ap- 
pellees demurred  for  the  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action  (setting  out  a  copy  of  the  de- 
murrer), which  demurrer  .was  overruled  by  the  court ; — 
That  the  appellees  then  answered,  in  two  paragraphs  (set- 
ting out  a  copy  of  the  answer),  in  substance  as  follows : 

1.  A  general  denial ;  and, 

2.  The  appellees  said  that  the  appellant's  insanity  con- 
tinued only  a  short  time;  that  she  then  recovered  her 
reason,  at  which  time  said  Amin  W.  Dewey  paid  her  the 
purchase-money  of  said  real  estate,  and  that  the  appel- 
lant and  her  then  husband,  William  Sedenburg,  then 
ratified  and  confirmed  said  deed  of  conveyance: — 

That  appellant  demurred  to  the  second  paragraph  of  said 
answer,  for  the  want  of  sufficient  facts  therein  (setting 
out  a  copy  of  said  demurrer),  which  demurrer  was  over- 
ruled. And  the  appellant  then  replied,  by  a  general  de- 
nial, to  said  paragraph  of  answer  (setting  out  a  copy  of 
said  reply) ;  and,  for  a  second  reply,  she  said,  that,  when 
said  purchase-money  was  paid  to  her,  and  when  she  rati- 
fied said  deed,  she  was  a  married  woman,  the  wife  of 
William  Sedenburg  (setting  out  a  copy  of  said  second 
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reply) ;  that  appellees  demurred  to  said  second  reply,  for 
the  want  of  sufficient  facts  therein  (giving  a  copy  of  said  de- 
murrer), which  was  sustained ;  that  Celestia  Dewey,  an 
infant,  answered  by  her  guardian  ad  litem;  that  the  cause 
was  tried  by  a  jury,,  who  returned  a  verdict  for  the  de- 
fendants, the  appellees ;  that  appellant's  motion  for  a  new 
tnal  was  overruled,  and  that  a  judgment  was  then  ren- 
dered on  the  verdict,  in  favor  of  the  appellees  and 
against  the  appellant. 

The  appellant  then  set  out  in  her  complaint,  in  this 
cause,  the  ^^  substance  of  all  the  evidence  '^  given  on  the 
trial  of  the  original  case.  It  is  not  necessary,  that  we  should 
give  a  summary  of  the  evidence  thus  set  out,  or  to  notice 
It  even,  further  than  to  say,  that  it  did  not  tend  to  show 
that  appellant  was  insane  at  the  time  she  executed  the 
deed,  mentioned  in  her  complaint.  There  was  no  evidence 
whatever,  that  the  appellant  was  ever  acyudged  to  be  of 
unsound  mind,  or  that  she  was  ever  under  guardianship 
as  an  insane  person.  After  setting  out  the  *^  substance  of 
all  the  evidence,"  on  the  former  trial,  the  appellant  al- 
leged, in  substance,  in  her  complaint  for  review,  that,  since 
the  rendition  of  said  judgment,  she  had  discovered  ^^  ma- 
terial new  matter  "  in  said  cause,  which  she  had  used  due 
diligence  to  obtain,  but  which  could  not  have  been,  by 
reasonable  diligence,  discovered  by  her  before  the  rendi- 
tion of  said  judgment,  and  that  said  new  matter  was  as 
follows :  That  she  could  prove,  if  permitted  to  open  up 
and  review  said  judgment ;  that  said  Amin  W.  Dewey, 
m  his  lifetime,  William  Sedenburg,  the  appellant's  then 
husband,  and  Henry  Hildebrand,  the  officer  before  whom 
said  deed  was  acknowledged,  at  the  date  thereof,  all  being 
aware  of  appellant's  insanity,  combined  and  confederated 
together,  for  the  purpose  of  cheating  and  defrauding  ap- 
pellant out  of  her  interest  in  said  land,  and  for  the  pur- 
pose of  procuring  her  signature  to  said  deed,  and  by 
means  of  which  collusion  said  parties  did  procure  said 
deed ; — said  William  Sedenburg,  for  the  purpose  of  procur- 
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ing  for  himself  the  proceeds  of  said  land,  said  Amin  W. 
Dewey,  for  the  purpose  of  procuring  the  legal  title  to  said 
laud,  and  said  Hildebraud,  for  the  purpose  of  aiding  said 
Sedeuburg  and  Dewey,  in  the  accomplishment  of  their 
■aid  purposes ;  all  of  which  said  material  new  matter  ap* 
pellant  averred  to  be  true,  as  she  believed,  and  that  she 
could  prove  the  same  by  certain  persons  named,  whose 
affidavits  she  filed  with  and  made  part  of  her  complaint; 
that,  since  the  trial  of  said  cause  and  rendition  of  said 
judgment,  she  had  discovered  proof  positive  as  to  her  in- 
sanity on  the  day  of  the  execution  of  said  deed,  and  the 
circumstances  thereof;  that  she  could  prove,  that  she  was 
insane  on  that  day,  by  certain  persons  named;  that  she 
believes  said  facts  to  be  true,  and  could  not,  by  reasonable 
diligence,  have  procured  the  same  upon  the  trial  of  said 
cause ;  and  that  her  complaint  for  review  was  filed  with- 
out delay,  after  the  discovery  of  said  new  matter.  This 
complaint  was  verified  by  the  appellant's  affidavit. 

To  appellant's  complaint  the  appellees  answered  in  three 
paragraphs,  as  follows : 

1st.    A  general  denial. 

2d.  That,  in  the  trial  of  the  suit  mentioned  in  appel- 
lee's complaint,  the  appellee  had,  in  her  complaint  in  the 
former  suit,  alleged,  as  the  cause  for  setting  aside  said  deed, 
her  insanity  at  the  time  of  making  said  deed,  to  which  al- 
legation the  appellees,  in  the  second  paragraph  of  their 
answer  in  said  former  suit,  averred,  that,  if  the  appeUant 
was  insane  when  she  made  said  deed,  she  was  afterward 
cured  of  her  insanity,  and  that,  after  she  was  so  cured,  she 
confirmed  her  said  deed  and  received  the  full  amount  of 
the  consideration,  mentioned  in  said  deed,  from  the  appel** 
lees'  ancestor,  in  full  confirmation  of  said  deed. 

3d.  The  third  paragraph  was  a  plea  of  former  ad(}adi- 
cation. 

The  appellant  demurred  to  each  of  the  second  and  third 
paragraphs  of  said  answer,  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  defence  to  this  ao- 
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the  appellant's  complaint  herein  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  and  to  this  decision 
the  appellant  excepted,  and,  declining  to  amend  further, 
judgment  was  rendered  against  her,  in  &yor  of  the  ap« 
pellees^  on  said  demurrers. 

The  only  question  presented  for  our  consideration  by 
the  record  of  this  cause  and  the  appellant's  assignment  of 
error  thereon,  as  we  have  already  said,  is  as  to  the  suffi- 
ciency of  the  £sctB  stated  in  appellant's  complaint  to  con- 
stitute a  case  of  action.  It  seems  very  clear  to  us,  that  the 
averments  of  her  complaint  did  not  show  a  case  in  which 
the  appellant  was  entitled  to  a  review  of  the  former  judg- 
ment, in  said  complaint  described,  for  material  ^  new  mat- 
ter discovered  since  the  rendition  thereof." 

Section  588  of  the  practice  act  contains  the  following 
provisions : 

*^  Sec.  688.  When  the  complaint  for  a  review  is  filed 
for  new  matter  discovered  since  the  rendition  of  the  judg- 
ment, it  shall  be  verified  by  the  complainant,  and  show  that 
the  new  matter  could  not  have  been  discovered  before 
judgment  by  reasonable  diligence;  and  that  the  com- 
plaint is  filed  without  delay  after  the  discovery."  2  B. 
B.  1876,  p.  249. 

It  will  be  observed,  that,  under  this  section,  the  verified 
complaint  of  the  complainant  must  shoWy  not  simply  allege 
or  aver,  but  it  must  Motr,  these  two  things,  namely : 

1.  ^*  That  the  new  matter  could  not  have  been  discov- 
ered before  judgment  by  reasonable  diligence ; "  and, 

2.  ^^  That  the  eomplaiat  is  filed  without  delay  after  the 
discovery. 

In  both  these  particulars,  the  appellant's  complaint,  in 
the  case  now  before  i^s,  did  not,  in  our  opinion,  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  complaint 
contained  the  bald  allegation,  that  the  material  ^^  new  mat- 
ter," therein  set  out,  could  not  have  been,  by  reasonable 
diligence,  discovered  by  her  before  the  rendition  of  said 
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judgment ;  but  the  complaint  did  not  shcWj  nor  attempt 
to  show,  that  this  was  so,  nor  any  reason  why  it  was  so. 
And  so,  also,  the  complaint  contained  a  naked  averment, 
that  it  was  filed  without  delay,  after  the  discovery  of  said 
new  matter ;  bat  it  did  not  show^  nor  attempt  to  show, 
that  this  was  so,  by  stating  the  time  of  the  discovery  of 
said  new  matter.  In  oar  opinion,  therefore,  the  appel- 
lant's complaint,  in  this  cause,  was  clearly  bad,  on  the 
demurrer  thereto  filed,  in  this,  that  it  did  not  contain  any 
sufiicient  showing  of  the  very  matters  it  should  have 
shown  clearly  and  explicitly,  under  the  requirements  of 
the  statute. 

The  material  *^new  matter"  set  out  in  appellant's  com- 
plaint for  review,  it  seems  to  us,  was  nothing  more  than 
newly-discovered  evidence  of  the  facts  alleged  in  her 
complaint  in  the  original  suit,  that,  on  the  day  she  made 
the  deed  mentioned  in  said  complaint,  she  was  a  person 
of  unsound  mind,  and  that  this  was  known  to  the  appel- 
leM*  ancestor,  to  whom  she  made  said  deed.  To  have  es- 
triittflhed  these  facts  by  evidence^  is  the  only  purpose  for 
which  said  material  *^new  matter"  would  have  been 
available  to  the  appellant  in  said  action,  even  if  it  h|id 
been  discovered  before  the  rendition  of  said  judgment. 
Kewly-discovered  evidence  will  not,  alone,  be  sufiicient  to 
entitle  a  party  to  the  review  of  a  judgment.  Webster  v. 
Maiden^  41  Ind.  124. 

It  is  manifest,  we  think,  from  the  averments  of  the 
complaint  in  this  cause,  that  the  appellant  only  proposed 
to  use  the  alleged  <<new  matter,"  set  out  in  said  com- 
plaint, as  evidence  in  support  of  her  original  complaint, 
and  not  for  the  purpose  of  presenting  any  new  issues  of 
fact  for  trial.  For  the  appellant  said,  in  her  complaint 
for  review,  ^^that  said  new  matter  is  as  follows: 
*^  That  she  can  prove,  if  permitted  to  open  up  and  review 
said  judgment,"  certain  facts  therein  stated ;  and  we  as- 
sume, as  the  contrary  is  not  stated,  that  her  only 
purpose  was  to  prove  those  facts,  in  support  of  the  aver- 
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menta  of  her  original  complaint.  If  used  for  this  pur- 
pose, and  none  other  is  stated,  then  the  alleged  ^^new 
matter"  was  nothing  more  than  newly-discovered  evi- 
dence ;  and  this  alone  will  not  sustain  a  complaint  for  re- 
view. HaU  V.  Palmer^  18  Ind.  5 ,  Nelson  v.  Johnson^  18 
Ind.  829,  and  Webster  v.  Maiden^  supra. 

But,  however  this  may  be,  it  is  clear  to  our  minds  that 
appellants  complaint  for  review  in  this  case  was  fatally 
defective  in  this,  that  it  failed  to  show  that  she  had  used 
any,  and  if  any,  what,  diligence  to  discover  the  alleged 
new  matter,  or  to  show  any  reason  why  such  new  matter 
could  not  have  been  discovered  by  reasonable  diligence, 
before  the  rendition  of  the  judgment  sought  to  be  re- 
viewed. In  our  opinion,  such  a  showing  is  imperatively 
demanded  by  the  express  terms  of  the  statute.  Comer  v. 
Hinusj  49  Ind.  482,  and  Bryant  v.  Moskins,  53  Ind.  218. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Co  4Hn 
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PHOlOBSOBT  NoTX. — PdyobU  tfi  Bank.^^Aeiion  by  Endonee^^AUetviion. — 
NegLigenee  af  Maker. — In  an  action  on  a  promiasorj  note,  payable  in  bank, 
against  the  maker,  by  an  innocent  endorsee  thereof  for  valne  and  before 
matarity,  wherein  the  defendant  answered  non  ed  ftutumj  and  also  speo- 
ially  aileging  aa  alteration  of  the  note  after  its  execution,  the  plaintiff 
replied  that  snch  alteration  consisted  merely  in  the  removal  from  snch 
note  of  a  written  stipulation,  which  was  so  attached  that  it  could  be  sep- 
arated from  the  note  so  as  to  leave  the  latter  a  perfect,  negotiable  instru- 
ment ;  that  such  stipulation  had  been  so  removed,  without  the  knowledge 
of  the  plainti£^  prior  to  hia  purchase  thereof ;  and  that  the  defendant, 
at  the  time  he  executed  the  note,  was  intelligent  and  able  to  read  the  con- 
tents of  the  note. 

Hdij  on  demurrer,  that  the  reply  is  sufficient. 

From  the  Fountain  Circuit  Court. 

J.  Bistine  and  Q.  Mc  WiUiamSj  for  appellant. 
8.  M.  Cambem  and  L.  Nebeker^  for  appellees. 
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Perkins,  J. — Suit  by  appellees,  as  endorsees,  against 
appellant,  as  maker,  of  a  prcHnissory  note,  payable  in  a 
bank  in  this  State. 

Answer : 

1.  Oeneral  denial. 

2.  That,  when  the  note  was  executed,  it  had  a  condi* 
tion  annexed  thereto,  that  the  same  was  not  to  be  paid 
if  sales  of  machines,  viz.,  Drake's  Hay-Fork  and  Hay-Car* 
rier,  were  not  made,  equal  to  the  amount  of  the  note,  etc; 
that  the  writing  sued  on  is  not  the  note  appellant,  defend* 
ant  below,  signed;  that  the  same  has  bera  altered  in 
this,  that  the  condition  heretofore  recited  has  been  taken 
off,  without  his  knowledge  or  consent,  etc  See  Oomdl  v. 
Nebeker,  48  Ind.  468. 

The  plaintifis  replied  in  two  paragraphs,  as  follows : 
^  1st.    The  plaintiffs,  for  a  reply  to  the  second  and  third 
paragraphs  of  defendant's  answer,  deny  each  and  every 
allegation  therein  contained. 

^<  2d.  Plaintifis,  for  a  further  reply  to  the  .second  and 
third  paragraphs  of  defendant's  answer,  say,  that  they 
purchased  the  note  herein  sued  on,  before  the  same  be- 
came due,  and  for  a  valuable  consideration ;  that,  when 
they  purchased  said  note,  there  was  no  condition  attacJbed 
thereto,  such  as  is  mentioned  and  described  in  defendant's 
answer,  nor  of  any  other  kind;  that  plaintiffs  had  no 
knowledge,  or  any  intimation,  at  the  time  they  bought 
said  note,  that  any  condition  belonged  to  said  note,  or  had 
ever,  at  any  time,  been  attached  thereto ;  that  they  have 
at  no  time  ever,  either  by  themselves  or  agents,  nor  has 
any  other  person,  by  their  knowledge  or  permission,  re- 
moved or  detached  from  said  note  any  part  thereof,  nor 
any  condition,  nor  any  written  or  printed  matter  whatever; 
that  the  note  sued  on  is  now,  and  ever  since  their  purchase 
thereof  aforesaid,  and  at  and  since  the  time  the  same  was 
presented  to  them  for  discount,  has  been,  the  same  as  set 
forth  in  the  complaint,  so  far  as  the  language  was  con- 
cerned ;  that  the  note  so  presented  to  them,  as  aforesaid. 
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was  in  the  usaal  and  ordinary  way  itnd  form  of  a  prom- 
issory note  payable  in  a  bank  in  this  State,  except  the 
clause  following)  to  wit:  ^Or  before,  if  made  out 
of  the  sale  of  Drake's  Horse  Hay-Fork  and  Hay-Car- 
rier/  and  was  upon  paper  of  ordinary  size,  with  a 
stub  attached  in  the  usual  form,  and  of  the  usual  size; 
that  all  the  written  and  printed  matter  contained  in  said 
note,  including  the  signature  of  the  defendant,  was  en- 
closed and  surrounded  by  a  double  marginal  line,  being 
one  heavy  and  one  light  line,  parallel  and  near  to  each 
other,  and  from  within  one-eighth  to  one-fourth  of  one 
inch  to  the  edge  of  the  paper ;  that  all  the  space  outside 
of  sidd  marginal  line  was  and  is  perfectly  blank,  except 
the  left  hand  end,  to  which  the  stub  aforesaid  was  at- 
tached ;  also,  that  there  was  a  space  of  about  one  inch  in 
width  across  said  paper,  between  said  marginal  line  and 
the  body  of  said  note,  with  nothing  thereon  except  the  word 
<  Witness,'  and  three  dotted  lines  for  signatures,  being  one 
for  witness  and  two  for  makers,  printed  thereon,  and  the 
signatures  of  defendant  and  one  witness  written  thereon ; 
that  the  edges  of  said  paper  were  cut  straight  and  smooth, 
and  that  there  were  no  indications  whatever  upon  either 
side  of  said  paper,  which  would  indicate  or  tend  to  in- 
dicate that  the  said  note  was  incomplete,  or  that  any  thing 
had  been  attached  thereto. 

*<  Plaintiiis  say  they  were  then,  and  are  now,  doing  a 
banking  business,  and  were  in  the  habit  of  discounting 
paper,  and  that  they  bought  the  note  sued  on  upon  the 
credit  of  the  maker  thereof. 

^  Plaintiffs  further  say,  that  defendant  is  and  was  a  man 
of  intelligence,  and  of  su£Scient  education  to  enable  him  to 
read  both  written  and  printed  matter  with  ordinary  ease. 
And  plaintiffs  say,  that,  if  any  written  or  printed  matter 
of  any  kind  was  annexed  or  attached  to  said  note,  at  the 
foot  thereof,  or  to  any  other  part  thereof,  the  facts  hereto- 
fore stated,  concerning  the  shape  and  style  of  said  note,  and 
the  relative  positions  of  said  note,  and  any  condition  or 
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other  matter  attached  as  aforesaid,  would  have  enabled 
him,  or  any  other  man  exercising  ordinary  care,  to  know 
that  such  condition  or  other  matter  could  be  removed  and 
detached  from  said  note  without  leaving  any  marks  or 
other  indications  of  such  removal  whatever,  and  leaving 
such  note  complete  and  perfect. 

<'  Wherefore  plaiutiii's  say,  that,  if  the  facts  stated  in  the 
said  answer  are  true,  the  defendant  was  guilty  of  care- 
lessness and  negligence  in  putting  into  circulation  the 
note  aforesaid,  and  is  thereby  estopped  from  maintaining 
his  defence  in  said  paragraphs  of  answer  stated. 

^^  Kbbekbr  &  Cambern, 
"Attorneys  for  plaintiffi.'' 

A  demurrer  to  the  second  paragraph  of  reply  was  over- 
ruled and  exceptions  saved ;  thereupon  the  plaintifis  with- 
drew the  first  paragraph  of  their  reply,  the  general  denial; 
whereupon  the  cause  was  submitted  to  a  jury,  who  re- 
turned a  verdict  for  the  plaintiffs  for  the  amount  of  the 
note. 

A  motion  for  a  new  trial  was  interposed,  was  overruled, 
and  judgment  was  rendered  on  the  verdict. 

The  only  error  properly  assigned  is  the  overruling  of 
the  demurrer  to  the  second  paragraph  of  the  reply. 

The  court  did  not  err  in  its  ruling  upon  the  paragraph 
of  reply.  It  fully  avoided  the  answer.  This  is  settled 
by  an  authority  in  point,  a  decision  in  which  we  fully 
concur.  In  Zimmerman  v,  JRotCf  75  Pa.  St.  188,  which 
was  a  suit  upon  a  promissory  note,  the  opiniqn  of  the 
court  was  as  follows : 

"  The  first  question  upon  the  note  in  this  case  as  to  its 
negotiability  is  settled  by  the  decision  in  Zimmerman 
and  Herdic  v.  Andersonj  heard  at  Philadelphia  at  Jan- 
uary term,  1871.    *    * 

"  We  there  held  that  the  waiver  of  appeal,  valuation  and 
appraisement,  stay  of  execution,  and  exemption,  contained 
in  the  note  does  not  destroy  its  negotiability :  17  P.  F. 
Smith,  421. 
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'^  The  other  question  as  to  the  alleged  forgery  or  mntila- 
tion  of  the  note  hy  cutting  off  a  separate  agreement 
written  at  one  end  of  the  paper  on  which  the  note  is 
written,  is  also  settled  hy  the  case  of  PheUin  v.  Moss,  17 
P.  F.  Smith,  59,  in  which  it  was  held  that  the  note 
in  the  hands  of  a  bona  fide  holder  without  notice  of  the 
fraud  and  for  a  valuahle  consideration,  is  not  afflicted  hy 
the  separation  of  the  written  agreement,  there  heing 
nothing  on  the  face  of  the  note  to  indicate  that  the 
writing  had  ever  constituted  a  part  of  the  note.  The 
same  principle  is  recognized  in  Garrard  v.  Haddan^  17  P. 
F.  Smith,  82.  It  is  the  duty  of  the  maker  of  the  note  to  I 
guard  not  only  himself  but  the  public  against  frauds 
and  alterations,  by  refusing  to  sign  negotiable  paper  made 
in  such  a  form  as  to  admit  of  fraudulent  practices  upon  j 
them,  with  ease  and  without  ready  detection."  i 

The  above  case  is  cited  as  authority  in  Chapman  v. 
Rose^  56  N.  Y.  187.  It  is  sustained  in  principle  by  Nebc- 
ker  V.  CutsingeTj  48  Ind.  486,  and  Steele  v.  Moore^  54  Ind.  52. 

It  is  only  necessary  to  reflect  for  a  moment  upon  the 
extent  to  which  negotiable  paper  is  made  to  supply  the 
place  of  a  circulating  medium,  to  become  impressed  with 
the  truth,  that  public  policy  demands  such  a  line  of  ju- 
dicial decision  as  will  tend  to  give  confidence  in  such  pa- 
per, by  securing  the  rights  of  the  bona  fide  holder. 

Other  questions  were  made  in  the  case  below,  but  they 
are  not  presented  to  this  court. 

The  judgment  is  affirmed,  with  costs. 


•^ 


DoDOB  V.  Makohbster. 

PBOMnsOBY  Note.— Compromise. — Framd, — Evidence, — In  an  action  by  the 
payee,  against  the  maker,  on  a  promissory  note  executed  in  the  adjnst- 
ment,  and  as  a  compromise,  of  prior  matters  of  difference  between  the 
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maker  and  pajee,  the  record  of  a  pending  suit  by  the  pajee  against 
the  maker,  for  damages  for  frand  alleged  to  have  been  practised  by  the 
latter  on  the  former,  in  making  such  compromise,  is  not  evidence  tend- 
ing to  defeat  the  recovery  of  judgment  against  the  maker,  on  snch  note. 

From  the  Elkhart  Circuit  Oourt* 

12.  M.  Johnson^  J.  D.  Osbom  and  E.  G.  Herr^  for  ap- 
pellant. 
J.  M.  Vanjleety  for  appellee. 

BiBDLE,  C.  J. — Snit  on  a  promissorj  note  for  three  hun- 
dred and  fifty  dollars,  made  hy  the  appellant  to  the  ap- 
pellee. 

Answer  in  two  affirmative  paragraphs,  admitting  the 
execution  of  the  note.  Reply  in  denial.  No  question 
arises  upon  the  pleadings.  Trial  by  the  court.  Finding 
for  the  appellee.  Motion  for  a  new  trial ;  overruled ;  ex- 
ception ;  judgment  on  the  finding.    Appeal. 

The  only  question  presented  by  the  record,  and  the 
only  one  discussed  in  the  brief  of  the  appellant,  is  the 
sufficiency  of  the  evidence  to  sustain  the  finding. 

The  evidence  shows  the  following  facts : 

That,  before  the  making  of  the  note  in  this  suit,  the 
appellee  held  a  note  against  the  appellant  for  five  hun- 
dred and  fifty  dollars,  and  also  a  judgment  upon  another 
note  of  like  amount.  The  appellant  claimed  that  the 
judgment  ought  to  be  set  aside,  and  that  the  note  could 
not  be  enforced;  but,  being  threatened  with  a  suit  on  the 
note,  and  to  avoid  further  litigation  on  the  judgment,  the 
parties  entered  into  a  compromise,  by  which  it  was 
agreed  between  them,  that,  in  full  satisfaction  of  the  judg- 
ment and  the  note,  the  appellee  would  pay  to  the  appel- 
lant eight  hundred  dollars,  fifty  dollars  at  the  time,  fifty 
dollars  in  thirty  days,  three  hundred  and  fifty  dollars  in 
one  year,  and  three  hundred  and  fifty  dollars  in  two 
years,  for  which  last  two  payments  notes  were  executed, 
the  last  of  which  is  the  one  in  suit.  The  appellant  paid 
the  two  sums  of  fifty  dollars  each,  and  the  first  note. 

There  was  also  in  evidence  the  record  of  a  pending  suit 
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in  the  Bame  court,  wherein  the  appellee  was  plaintiff  and 
the  appellant  defendant,  in  which  the  appellee  claimed 
damages,  upon  the  ground  that  the  appellant  had  de- 
frauded her  hy  false  representations  in  making  the  com- 
promise  which  is  stated  ahove ;  thus  showing  that  hoth 
parties  had  adopted  and  adhered  to  the  compromise — ^the 
appellant  by  paying  the  greater  part  of  the  money,  and 
the  appellee  by  suing  upon  the  note  in  this  action  and 
bringing  her  action  for  damages  sustained  by  fraud  prac- 
tised  upon  her  in  the  compromise. 

We  can  not  see  what  use  was  made  of  the  record  of 
the  pending  suit  as  evidence,  neither  of  the  parties  can 
rescind  the  compromise,  for  both  have  acted  upon  it,  and 
have  substantially  executed  its  terms. 

This  state  of  facts  constitutes  no  defence  to  the  note  in 
the  present  action.    The  finding  of  the  court  is  right. 

The  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overraled. 


Simpson  bt  al.  v.  Patns,  Assioneb. 

I  BR    4311 
iM  aw 

win  not  disturb  a  finding  on  the  mere  weight  of  eyidence,  if  there  be 
evidence  tending  to  rapport  it 

Prom  the  Orange  Circuit  Court 

A.  J.  Simpsofiy  for  appellants. 

-  T.  JL  Comns  and  A.  B.  Collins^  for  appellee. 

^IBLACK,  J. — John  W.  Payne,  the  appellee,  as  assignee 
of  Luke  B.  Cogswell,  sued  Arthur  J.  Simpson  and  John 
R.  Simpson,  the  appellants,  on  a  promissory  note,  in  the 
court  helow. 

The  appellants  answered,  that  one  Luke  B.  CogsweU, 
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finding  himself  in  failing  circumfltances,  conveyed  to  the 
appellee  several  tracts  of  land,  together  with  certain  per- 
sonal property,  to  be  sold  and  disposed  of  for  the  pay- 
ment of  bis,  said  Cogswell's,  debts,  thereby  constituting 
the  appellee  an  assignee  for  the  settlement  of  the  estate 
of  the  said  Cogswell;  that,  although  the  said  Cogswell 
was,  at  the  time,  a  married  man,  his  wife  did  not  join  in 
the  conveyance ;  that  afterward  the  appellee,  being  about 
to  proceed  to  sell  the  several  tracts  of  land,  so  conveyed 
to  him,  at  public  auction,  caused  it  to  be  publicly  an- 
nounced^ in  the  hearing  of  the  appellants  and  all  others 
present,  that  the  purchasers  of  any  portion  of  said  real 
estate  should,  in  addition  to  a  deed  from  the  appellee,  as 
such  assignee,  also  receive  a  quitclaim  deed  from  the 
said  Cogswell  and  his  wife ;  that  this  announcement  was 
made  for  the  purpose  of  causing  said  real  estate  to  sell 
for  a  higher  and  better  price  than  it  otherwise  would 
have  done ;  that  thereupon  the  appellee  proceeded  to  sell 
said  real  estate,  when  the  said  Arthur  J.  Simpson  bid  off, 
and  became  the  purchaser  of,  a  portion  thereof,  giving  a 
particular  description  of  the  portion  so  bid  off  and  pur- 
chased by  the  said  Arthur  J.  Simpson;  that  the  note 
sued  on  was  executed  by  the  appellants  for  the  purchase- 
money  of  the  real  estate  so  purchased  by  the  said  Arthur 
J.  Simpson,  the  said  John  R.  Simpson  being  only  surety 
on  said  note;  that  the  said  Arthur  J.  Simpson  was  im- 
mediately put  in  possession  of  the  real  estate  purchased 
by  him,  with  the  agreement  that  he  should  receive  deeds 
for  the  same  on  payment  of  said  note;  that  the  said 
Arthur  J.  Simpson  remained  in  possession  of  the  last 
named  portion  of  said  real  estate  until  about  the  time  ot 
the  maturity  of  said  note,  when  he  notified  the  appellee, 
and  the  said  Cogswell,  that  he  was  ready  to  pay  said  notes 
and  receive  his  deeds  according  to  the  terms  of  his  con- 
tract ;  that  the  said  Cogswell  and  his  wife  failed  and  re- 
fused to  make  him  a  deed,  as  it  was  agreed  they  should 
do;  whereupon  the  said  Arthur  J.  Simpson  abandoned 
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the  possession  of  the  lands  so  purchased  by  him,  and  no- 
tified the  appellee  of  his  determination  to  rescind  his  said 
contract  for  the  purchase  thereof,  and  of  his  readiness  to 
pay  for  the  use  and  occupation  of  said  lands,  but  that  the 
appellee  refused  to  rescind  said  contract,  or  to  procure  a 
deed  to  be  made  by  the  said  Cogswell  and  wife  to  the 
said  Arthur  J.  Simpson,  in  accordance  with  the  terms  of 
said  contract ;  wherefore  the  appellants  prayed,  that  said 
contract  should  be  rescinded  and  the  note  sued  on  can- 
celled. 

The  appellee  replied  by  a  general  denial.  The  cause  was 
tried  by  the  court,  without  a  jury,  followed  by  a  finding 
in  favor  of  the  appellee,  for  the  amount  of  the  note  with 
interest  and  attorney's  fees,  as  provided  in  the  note,  and, 
over  a  motion  for  a  new  trial,  a  judgment  was  rendered 
on  the  finding. 

The  only  question  presented  to  us  here  is  made  upon 
the  sufiiciency  of  the  evidence  to  sustain  the  finding  of 
the  court. 

But  one  matter  seemed  to  be  seriously  in  dispute  be- 
tween the  parties  on  the  trial,  and  that  was,  as  to  whether 
the  said  Arthur  J.  Simpson  had  received  a  deed  from 
Cogswell  and  wife,  as  he,  the  said  Simpson,  claimed  he 
was  entitled  to  receive  under  his  contract  of  purchase. 
On  that  subject,  the  testimony  was  somewhat  conflicting, 
and  apparently  not  conclusive  either  way,  but  on  the  issue 
thus  raised,  there  was  evidence  tending  directly  to  sup- 
port the  finding,  and  the  rule  is  well  settled,  that,  in  such 
a  case,  we  can  not  disturb  the  finding.  In  that  respect, 
the  finding  of  a  court  stands  on  the  same  footing  as  the 
verdict  of  a  jury.  Wray  v.  Tindallj  45  Ind.  517;  Ball 
V.  Kronkwright,  45  Ind  148;  French  v.  Trippet^  44  Ind. 
Ind.  599 ;  The  Indianapolis^  etCj  B.  B.  Co.  v.  TVisler,  30 
Ind.  243 ;  Achey  v  The  State,  ex  rel.,  etc.,  33  Ind.  82. 

We  are  unable  to  see  any  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
Vol.  LVin.— 28 
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Smith  et  al.  v.  Davis. 

Tbjbbpabs. — Judicial  Salt. — J^xeeu/ton. — Juigment.'-AppfasimmenL — FUading, 
— In  an  action  by  an  ezecation  debtor,  against  his  ezecation  creditor 
and  a  coustabloy  to  recoTor  damages  for  the  trespass  of  the  latter  in  ael- 
Hog  the  goods  of  the  debtor,  without  appraisement,  on  an  ezecntion  in 
favor  of  the  creditor,  on  a  judgment  against  the  debtor  not  waiviqg  ap- 
pialsement,  it  is  not  sufficient  to  answer  that  such  judgment  had  been 
rendered  for  a  tort  committed  by  the  defendant. 

From  the  Tipton  Circuit  Court. 

N.  JB.  Overman  and  N.  W.  Parker y  for  appellants. 
M.  Bell  and  M.  McDoweU,  for  appellee. 

Perkins,  J. — Suit  by  Davis,  against  Smith  and  Fhilpot. 

The  first  paragraph  alleged  the  wrongful  taking  and 
conversion  of  the  plaintifi*'s  goods. 

The  second  paragraph  alleged,  that  the  plaintiff  was, 
and  for  a  long  time  had  been,  a  resident  householder  in 
Tipton  county,  Indiana,  that  he  was  a  tenant  of  Harrison 
Smith,  who  prosecuted  an  action  before  a  justice  of  the 
peace,  against  the  plaintiff  in  this  action,  to  recover  pos- 
session of  the  premises  held  by  this  plaintiff  as  his  ten- 
ant, and  recovered  judgment  for  the  possession  of  the 
same,  and  costs,  on  which  a  writ  of  execution  issued, 
to  collect  the  costs  due,  upon  which  defendant  Philpot 
levied  upon  his  personal  property ;  that  he  duly  made  claim 
to  the  same,  under  the  statute  of  the  State,  as  exempt 
from  execution ;  that  said  Philpot,  constable,  disregarded 
said  claim,  and  sold  the  property. 

The  third  paragraph  alleged  the  tenancy,  the  suit 
against  the  plaintiff  for  alleged  unlawful  holding  over, 
the  recovery  therein,  but  that  the  judgment  was  not  ren- 
dered without  relief  from  valuation  laws,  and  that  the 
said  constable  sold  said  property  without  appraisement,  etc 

The  defendants  demurred  ^^  to  each  of  said  paragraphs, 
separately,"  as  not  containing  a  cause  of  action.  The  de- 
murrers were  overruled. 


y 
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The  defendants  answered  m  two  paragraphs : 

1.  General  denial. 

2.  '^That  the  suit  in  which  judgment  was  recovered 
and  execution  issued  against  the  plaintiff,  and  upon  which 
the  property  mentioned  in  the  complaint  was  levied  upon 
and  sold,  was  an  action  of  tort,  for  the  unlawful  holding 
and  wrongful  detention  of  the  real  estate  of  the  defend- 
ant Smith ;  that  said  execution  in  the  hands  of  the  defend- 
ant Philpot  was  a  lien  upon  the  personal  property  of  the 
plaintiff,  which  was  lawfully  taken' and  sold  as  afore- 
said, and  that  said  plaintiff,  has  never  tendered  the  amount 
of  the  claim  for  which  said  execution  was  a  lien/' 

A  demurrer  to  the  second  paragraph  of  answer  was 
sustained,  and  exception  entered.  Thereupon  the  de- 
fendants withdrew  the  general  denial,  and  the  court 
found  for  the  plaintiff,  and  gave  judgment  accordingly. 

There  was  no  motion  for  a  new  trial,  nor  exception  to 
the  judgment. 

The  rulings  upon  the  demurrers  are  assigned  for  error. 

There  was  no  error  in  rendering  judgment  for  the 
plaintiff.  Conceding  that  the  judgment  on  which  the 
property  was  sold  was  for  a  tort,  and  that,  hence,  the 
plaintiff  had  no  right  to  claim  the  property  as  exempt 
from  execution  (2  R.  S.  1876,  p.  352),  these  facts  did  not, 
in  this  case,  authorize  the  sale  of  the'  property  without 
appraisement.  On  execution  on  a  judgment  for  a  tort, 
property,  as  a  general  rule,  must  be  appraised  before  sale. 
2  R.  S.  1876,  p.  210,  sec.  446 ;  2  R.  S;  1876,  p.  188,  sec.  881 ; 
Oroy  V.  The  StatCj  32  Ind.  884.  The  officer,  by  abuse 
of  his  authority  in  selling  the  property  without  appraise- 
ment, became  liable  to  this  action.  Stephens  v.  LawsoUj 
7  Blackf.  275. 

The  third  paragraph  of  complaint  constitutes  a  good 
cause  of  action,  and  may  uphold  the  judgment.  Newell 
V.  Douma^  8  Blackf.  523.  The  same  property  was  sold 
without  appraisement  that  was  claimed  as  exempt  from 
execution. 
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The  second  paragraph*  of  answer  constituted  no  defence 
to  it. 
The  judgment  is  afSrmed,  with  costs. 


Burks  v.  Barkes  et  ux. 

• 

Fbomibboby  Note.— JRiya^  in  Bank.-—I)^ene6.'---Fraud.^BjUeni-EighL'' 
JPleading. — In  an  action  by  an  assignee,  against  the  maker,  on  a  promis- 
sory note  payable  in  bank,  the  defendant  answered,  alleging  fraud  and  col- 
lusion by  the  payee  and  assignee,  in  procuring  the  execution  of  the  note, 
and  averring  that  the  consideration  therefor-  was  a  "  pretended  assign- 
ment" by  the  payee,  to  the  maker,  of  a  certain  patent  on  an  article  of 
"  no  utility  whatever." 

Heldf  on  demurrer,  that  the  answer  is  insufficient. 

Hddf  also,  that  the  answer  should  have  contained  an  offer  by  the  defend- 
ant to  return  the  consideration  and  all  profits  received  therefrom,  or  that 
the  consideration  was  of  no  value  and  had  yielded  no  profits. 

Held,  also,  that  the  averment  that  the  article  patented  was  of  ''  no  utility  " 
is  not  equivalent  to  an  averment  that  it  had  ''no  value." 

From  the  Decatur  Circuit  Court. 

(7.  Emng  and  /.  K.  Emnfff  for  appellant. 
J.  8.  Seobey,  for  appellees. 

BiPDLE,  C.  J. — Complaint  on  a  note  and  mortgage.  The 
note  was  made  by  the  appellees,  payable  to  the  order  of 
William  M.  Hepler,  at  the  First  National  Bank  of  Greens- 
burgh^  Indiana,  and  endorsed  to  the  appellant. 

Answer,  that  the  note  was  obtained  by  the  payee  by 
fraud,  in  combination  with  the  endorsee,  who  received  the 
note  with  a  full  knowledge  of  the  facts. 

Demurrer  to  the  answer ;  overruled ;  exceptions ;  trial  by 
jury ;  verdict  for  appellees. 

Motion  for  a  new  trial ;  overruled ;  exceptions ;  judgment; 
appeal. 

The  question  as  to  the  sufficiency  of  the  answer  is  pre- 
sented by  the  record,  assigned  as  error  and  discussed  in  the 
brief  of  counsel  for  appellant. 
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It  is  not  necessary  to  state  the  answer  at  length.  It  avers^ 
that  the  note  was  given  in  consideration  of  a  pretended 
assignment  by  the  payee,  to  Turner  Barnes,  of  an  undivided 
half  interest  in  a  patent  called  a  Hot  Air  Furnace,  for  Jeffer- 
son county,  and  State  of  Kentucky.  Admitting  that  the 
&cts  constituting  the  alleged  fraud  are  sufficiently  averred — 
a  matter  of  which  we  have  some  doubt,  however — ^the  an- 
swer contains  no  offer  to  return  the  '^pretended  assign- 
ment," no  averment  that  the  patent  is  without  value,  nor 
any  allegation  that  Turner  Barnes  never  received  any  ben- 
efits under  the  assignment — in  short,  no  ofier  to  rescind  the 
contract. 

If  the  patent  had  any  value,  or  the  maker  of  the  note 
had  made  any  profits  out  of  it,  there  should  have  been  an 
offer  in  the  answer  to  restore  them  to  the  payee ;  or,  if  the 
patent  had  no  value,  it  should  have  been  so  expressly 
alleged. 

There  is  an  averment,  '^  that  said  patent  was  of  no  utility 
whatever,"  but  we  can  not  hold  this  to  be  equivalent  to 
an  averment  that  it  had  no  value.  There  are  many  things 
that  have  no  utility,  which  have  a  marketable  value,  and 
out  of  which  profits  may  be  made.  The  plain  meaning 
of  utility  is  usefulness,  or  having  the  quality  of  being  use- 
ful ;  the  mercantile  meaning  of  value  is  price,  cost,  or  rate ; 
and,  in  the  commerce  of  the  world,  there  are  many  things  of 
value  which  have  no  usefulness  whatever.  And  it  would  be 
better  in  such  an  answer  to  aver,  that  the  patent  was  the  sole 
consideration  of  the  note — ^an  averment  which  we  do  not 
find  in  the  answer  befi>re  us.  Rose  v.  Hwley,  39  Ind.  77 ; 
Parks  v.  The  Emrmnlle,  ete.y  R.  R.  Co,,  23  Ind.  567. 

As  to  what  constitutes  fraudulent  representations,  see 
Jagers  v.  Jagers,  49  Ind.  428;  Gregory  v.  SchoeneU,  55 
Ind.  101. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  sustain  the  demurrer  to  the  answer,  and 
for  further  proceedings. 
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FEBausoN  r.  Hosier. 

Wabbahty. — Breach. — Pleading. — ^In  an  action  for  damages,  for  a  breach 
of  a  warranty  of  the  soundness  of  a  chattel  sold  and  delirered,  the  com- 
plaint alleged  the  sale  of  the  chattel  at  an  agreed  yalne,  and  a  warranty 
of  its  soundness,  and  averred  nnsonndness  at  the  time  of  the  sale, 
''to  the  damage  of  the  plaintiff''  in  a  certain  sum. 

Heldf  on  demurrer,  that  the  complaint  sufficiently  alleges  that  such  un- 
soundness diminished  the  value  of  the  chattel. 

Same. — Meauure  <if  Damages. — The  measure  of  damages  in  such  action  Is 
the  difference  between  the  actual  value  of  the  unsound  chattel,  at  the 
time  of  the  sale,  and  the  value  it  would  then  have  had,  if  it  had  been 
as  warranted. 

Same. — D^enee, — Irutruetion  to  Jury. — ^The  court  instructed  the  jury  in  such 
case,  that  the  mere  faUure  of  the  plaintiff  to  complain  of  such  nneound- 
nesB  and  offer  to  return  the  chattel  was  no  defence  to  the  action^  if  the 
defendant  had  actually  warranted  the  chattel  to  be  sound,  when  it  was 
unsound. 

Sdd,  that  the  instruction  is  right 

Sams. — HamUen  AttwnpHon  cf  Fact — An  assumption,  in  an  inatmction 
to  a  jury,  of  a  fact  of  which  there  is  no  evidence,  is  harmkas,  when  such 
assumption  is  in  favor  of  the  party  complaining  thereoi 

From  the  Henry  Circuit  Court. 

L.  Ferguson,  J.  Broxon  and  J.  M.  Brown,  for  appellant. 

M.  E.  Forkner  and  F.  H.  Bundy,  for  appellee. 

HowK,  J. — The  appellee,  as  plaintiff,  sued  the  appel- 
lant, as  defendant,  in  the  court  below. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that,  in  March,  1874,  the  appellant,  in  consideration  that 
the  appellee  would  exchange  with  and  deliver  to  him  a 
certain  horse,  then  owned  by  appellee,  of  the  value  of 
two  hundred  dollars,  and  would  pay  him  the  sum  of  three 
hundred  dollars  for  a  certain  pair  of  mules,  then  owned 
by  appellant,  agreed  to  and  did,  on  said  day,  deliver  to 
appellee  said  mules  in  exchange  for  said  horse  and  said 
sum  of  three  hundred  dollars,  did  then  and  there,  in  con- 
sideration of  the  premises,  faithfully  promise,  undertake 
and  agree  with  the  appellee,  that  said  mules  were  sound 
and  free  from  disease ;  that  appellee,  fully  believing  and 
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relying  apon  said  promise  and  agreement  of  the  appel- 
lant, on  said  day  delivered  said  horse  and  paid  said  money 
to  the  appellant ,  bnt  that  the  appellant  had  not  kept  his 
said  promise  and  agreement,  and  had  not  performed  the 
same,  but,  on  the  contrary,  had  wholly  failed  so  to  do,  in 
this,  that  said  mules  were  not  sound  and  free  from  dis- 
ease,  but  were  foot-Bore,  and  were  permanently  stiff,  sore 
and  crippled  in  the  shoulders  and  feet,  to  the  damage  of 
the  appellee  in  the  sum  of  three  hundred  dollars,  for 
which  he  demanded  judgment. 

To  this  complaint  the  appellant  demurred  for  the  want 
of  sufficient  facts  therein  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled,  and  appellant  excepted. 

The  appellant  then  answered  the  complaint  by  a  gen- 
eral denial,  and  also  filed  two  counter-claims,  which  we 
need  not  specially  notice. 

To  these  counter-claims  the  appellee  replied  by  a  gen- 
eral denial,  and  the  issues  joined  were  tried  by  a  jury  in 
the  court  below,  and  a  verdict  was  returned  for  the  ap- 
pellee,  assessing  his  damages  in  the  sum  of  one  hundred 
and  seventy  dollars;  and  the  appellant's  motion  for  a  new 
trial  having  been  overruled,  and  his  exception  saved  to 
this  decision,  judgment  was  rendered  on  the  verdict. 

In  this  court,  the  appellant  has  assigned  the  following 
sieged  errors,  on  the  record  of  this  cause,  to  wit : 

1st.  The  court  below  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial ; 

2d.  The  court  below  erred  in  overruling  the  appel- 
lant's demurrer  to  the  appellee's  complaint ;  and, 

3d.  The  appellant's  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

We  will  first  consider  and  decide  the  question  presented 
by  the  last  two  of  these  alleged  errors ;  and  we  will  con- 
sider these  errors  together,  because  they  present  the 
single  question  of  the  sufficiency  of  the  appellant's  com- 
plaint. The  appellant's  learned  attorney  states  this  ques- 
tion thus : 
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"  The  first  question  we  present  for  the  consideration  of 
the  Supreme  Court  is  this :  The  complaint  nowhere  al- 
leges that  the  mules  were  of  any  less  value,  in  the  con- 
dition described  in  the  complaint,  than  they  would  have 
been  as  represented  and  warranted ;  or,  in  other  words, 
there  is  no  foundation  laid  \n  the  complaint,  upon  which 
a  judgment  for  damages  could  be  recovered,  the  only 
averment  tending  in  that  direction  being  this:  *to  the 
damage  of  the  plaintiff  three  hundred  dollars/" 

In  our  opinion,  this  point  is  not  well  taken,  and  for 
this  reason,  that  the  complaint  showed  the  agreed  value 
of  the  mules,  as  warranted,  to  be  five  hundred  dollars, 
and  that,  when  it  was  alleged  that  the  appellee  was  en- 
damaged in  the  sum  of  thred  hundred  dollars  by  reason 
of  the  fact  that  the  mules  were  not  sound  and  free  from 
disease,  but  were  foot-sore,  and  permanently  stiff,  sore 
and  crippled  in  the  shoulders  and  feet,  it  was  equivalent 
to  an  averment  that  the  mules,  in  this  latter  condition, 
were  worth  no  more  than  the  sum  of  two  hundred  dol- 
lars. It  seems  to  us,  that  the  complaint,  in  this  case,  did 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  first  alleged  error,  complained  of  by  the  appellant, 
was  the  decision  of  the  court  below  in  overruling  his 
motion  for  a  new  trial.  In  this  motion,  many  causes 
were  assigned  for  such  new  trial,  consisting  chiefly  of  al- 
leged errors  of  law  occurring  at  the  trial,  and  excepted 
to  by  the  appellant.  As  many  of  these  causes  for  a  new 
trial  are  not  even  alluded  to  by  appellant's  counsel,  in 
their  argument  of  this  case  in  this  court,  and  may  there- 
fore be  regarded  as  waived,  we  will  confine  ourselves 
to  the  consideration  and  decision  of  those  questions  only, 
which  counsel  have  discussed  in  this  court. 

The  eighth  instruction  of  the  court  below  to  the  jury 
trying  the  cause  is  complained  of  by  the  appellant  in  this 
court.     This  instruction  was  as  follows : 

"  8th.  If  you  find  for  the  plaintiff,  the  measure  of  his 
damages  will  be  the  difference  between  the  actual  value 
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of  the  moles  at  the  time  of  the  trade,  and  what  their 
value  woald  have  heen  if  they  had  been  as  they  were 
represented  to  be  by  the  defendant." 

Appellant's  counsel  say  of  this  instruction : 

"  The  court  below,  however,  held  the  defendant  liable 
by  this  charge  for  what  the  mules  would  have  been 
worth,  if  they  had  been  as  represented.  Kow,  the  de- 
fendant may  have  made  a  representation  not  contained 
in  the  warranty,  and,  there  being  no  scienter  alleged, 
would  not  be  liable ;  his  liability  can  not  go  beyond  his 
warranty." 

It  seems  to  us,  that  appellant's  counsel,  in  their  com- 
ments on  this  eighth  instruction,  have  given,  or  have  en- 
deavored to  give,  the  word  "represented,"  as  therein 
used,  a  force  and  meaning  which  are  not  justified  by  its 
context,  and  which,  we  think,  were  not  within  the  mind 
of  the  court  below,  in  giving  said  instruction.  It  was 
the  representation  "  contained  in  the  warranty,"  and  none 
other,  about  which  the  court  charged  the  jury  in  said  in- 
struction. So  we  construe  said  instruction,  and  so,  we 
think,  the  jury  must  have  understood  it.  The  instruc- 
tion stated  correctly  the  measure  of  damages,  and,  it 
seems  to  us,  could  not  possibly  have  misled  the  jury. 

The  appellant  has  also  complained  in  this  court  of  the 
fifth  instruction  of  the  court  below  to  the  jury,  which 
reads  as  follows : 

"  5th.  The  fact  that  the  plaintifiT  said  nothing  about 
the  unsoundness  of  the  m-ules,  and  did  not  offer  to  re- 
turn them,  will  not  amount  to  any  defence  in  this  case,  if 
the  defendant  warranted  them  to  be  sound  at  the  time  of 
the  sale,  and  they  were  in  fact  unsound." 

It  is  objected  to  this  instruction,  that  it  assumes  the 
existence  of  a  fact ;  but  it  seems  to  us  that  the  appellant 
cannot  complain  of  this  objection,  even  if  it  existed. 
The  fact  assumed  by  the  court  to  exist  is  in  favor  of, 
rather  than  against,  the  appellant.  It  is  said  by  the  ap- 
pellant, that  the  fact  thus  assumed  by  the  court  is  con- 
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tradicted  by  ^^  the  preponderance  of  the  evidence  on  that 
point."  But,  in  this^  we  think  the  appellant  is  mistaken ; 
for,  as  we  read  the  evidence,  it  fails  to  show  that  the  ap* 
pellee  complained  of  the  unsoundness  of  the  mules^  or 
had  offered  to  return  them.  This  fifth  instruction  con- 
tains a  correct  statement  of  the  law  applicable  to  this 
case,  and  the  assumption  of  fact  contained  therein  is  one 
of  which  the  appellant  can  not  complain. 

On  the  whole  case,  our  conclusion  is,  that  the  court  be- 
low did  not  err  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs* 


Lbwellbn  et  al.  v.  Gabrett. 

MiSTASE. — Money  to  paid  BecoverabU,--  Negligence, — I\r)mi8aory  NaU, — Ad" 
ministratar, — Attorney, — FUading. — In  an  action  by  A.,  against  R  and  C 
peraonallj,  to  recorer  money  paid  by  mifitake,  the  complaint  allegedi 
that  B.,  as  administrator  of  a  certain  decedent's  estate,  had  represented 
to  A ,  that  he  held  a  promissory  note  against  A.  as  surety,  and  another 
as  principal,  and  that  he  had  placed  the  same  in  the  hands  of  C,  his 
attorney,  for  collection ;  that  A.,  under  the  impression  that  B/s  state^ 
ment  was  correct,  had  paid  to  C.  the  amount  of  the  note  and  lifted  it, 
whereupon  he  discovered  that  he  had  never  executed  the  note;  that 
thereupon,  while  the  money  was  yet  in  C.'s  hands,  he  informed  the  defend- 
ants  of  the  mistake,  tendered,  and  now  tenders,  back  the  note,  and  de- 
manded of  them  repayment,  which  was  refused. 

i7e/J,  on  demurrer,  that  the  complaint  is  sufficient. 

iNErrBUcnoN  to  Jury. — New  Trial. — Where  the  substance  of  an  instruction 
asked  and  refused  to  be  given  to  a  jury  is  covered  by  one  given,  such 
refusal  is  not  ground  for  a  new  trial. 

Same. — Supreme  OourL — ^Where,  on  appeal  to  the  Supreme  Court,  the  evi- 
dence is  not  in  the  record,  the  applicability  to  the  eridenoe  of  the  in- 
structions to  the  jury  can  not  be  considered. 

From  the  Henry  Circuit  Court. 
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II.  E.  Farkner,  R  H.  Bundy  and  TT.  F.  Walker,  for 
appellants. 

JR.  L.  Polk  and  J.  Broton,  for  appellee. 

Pebkins,  J. — Suit  by  Garrett  against  Lewellen  and 
Walker.  The  complaint  was  in  two  paragraphs.  We  copy 
the  first: 

''  Nathan  Garrett  complains  of  Jabish  Lewellen  and  Wil- 
liam F.  Walker^  and  says,  that  heretofore,  to  wit,  on  the 
10th  day  of  May,  1871,  the  defendant  Lewellen  pretended 
and  claimed  that  he  held  a  note  as  administrator  of  Cadmus 
Daniels,  deceased,  payable  to  said  Daniels  and  executed  by 
Cornelius  Smith,  as  principal,  and  this  plaintifi^,  as  surety  of 
the  said  Smith,  calling  for  eight  hundred  and  twenty-five 
dollars,  and  dated  on  the  15th  day  of  October,  1864, 
due  twelve  months  after  date,  and  that  the  said  Lew- 
ellen' then  and  there  placed  said  note  in  the  hands  of 
the  said  William  F.  Walker  for  collection ;  that,  on  said 
day  and  year,  as  aforesaid,  the  plaintiflT  paid  to  the  said 
Walker  the  sum  of  ten  hundred  and  ninety-seven  dollars, 
being  the  amount  of  said  note  and  interest,  and  that  said 
Walker  now  has  said  money  in  his  possession  and  custody, 
and  refiises  to  pay  the  same  back  to  the  plaintiff,  although 
the  plaintiff,  on  the  next  day  after  the  same  was  so  paid  to 
him,  to  wit,  on  the  11th  day  of  May,  1871,  demanded  it  of 
him,  and  also  demanded  it  of  the  said  Lewellen,  and  offered 
to  surrender  up  to  said  Walker  and  Lewellen  said  note,  and 
now  brings  said  note  into  court  for  them. 

''Now  the  plaintiff  avers,  that  he  never  executed  said  note, 
nor  was  he  liable  to  pay  the  same,  but  he  supposed,  at  the 
time  he  made  said  payment,  that  he  might  have  executed 
said  note  and  forgotten  the  fiict,  and  that,  at  the  time  he 
made  said  payment,  he  was  ignorant  of  the  fiict  that  said 
note  was  not  his  note,  and  not  until  aft;er  he  had  made  said 
payment  and  taken  up  said  note,  did  he  discover  that  the 
same  was  not  his  note;  of  all  which  fiicts  he  informed  the 
defendants;  he  therefore  demands   judgment  against  the 
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defendants  for  one  thousand  dollars^  and  that  said  Walker 
be  compelled  to  deliver  back  to  the  plaintiff  the  money  so 
paid  to  him  upon  said  note.^' 

A  demurrer  to  this  paragraph  of  complaint  was  overruled. 

No  demurrer  was  filed  to  the  second  paragraph. 

An  answer  was  filed ;  trial  by  jury ;  verdict  for  the  plain- 
tiff^ and  judgment  on  the  verdict.  The  evidence  is  not  in 
the  record. 

It  is  assigned  for  error^  that  the  court  erred  in  overrul- 
ing the  demurrer  to  the  first  paragraph  of  the  complaint ; 
while  it  is  insisted .  on  the  part  of  the  plaintiff^  that^  admit- 
ting said  ruling  to  have  been  erroneous,  the  error  is  un- 
available on  appeal,  for  the  reason  that  one  good  paragraph 
of  complaint  will  uphold  the  verdict. 

It  is  proper  that  we  examine  the  first  paragraph  of  the 
complaint,  and  decide  upon  its  sufficiency,  because,  if  it  is  a 
good  paragraph,  there  will  be  no  necessity  for  considering 
the  second  question  made  in  the  case. 

We  think  it  is  good. 

It  is  clearly  within  the  case  of  Brovm  v.  The  College  Cor- 
ner,  ete.,  Oravel  Road  Co.,  56  Ind.  110.  That  case  is  fully 
supported  by  other  decisions.  In  Keliy  v.  Solaris  9  M.  &  W. 
54,  LoBD  Abinoer,  C.  B.,  said :  'Hhere  is  a  third  case,  and 
the  most  difficult  one, — where  the  party  had  once  a  full  knowl- 
edge of  the  facts,  but  has  since  forgotten  them.  I  certainly 
laid  down  the  rule  too  widely  to  the  jury,  when  I  told  them 
that  if  the  directors  once  knew  the  facts  they  must  be  taken 
still  to  know  them,  and  could  not  recover  by  saying  that  they 
had  since  forgotten  them.  I  think  the  knowledge  of  the 
facts  which  disentitles  the  party  from  recovering,  must  mean 
a  knowledge  existing  in  the  mind  at  the  time  of  payment.'' 

Pabke,  Gubney  and  Rolpb,  Babons,  concurred. 

In  Ouild  V.  BcUdridgef  2  Swan,  Tenn.,  295,  an  elabo- 
rate case,  where  the  decisions  are  extensively  reviewed, 
it  is  said:  "The  right  of  recovery  proceeds  upon  the 
ground,  that  the  plaintiff  has  paid  money,  which  he  was 
under  no  obligation  to  pay  and  which  the  party  to  whom  it 
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was  paid  had  no  right  either  to  receive  or  to  retain,  and 
whichy  had  the  true  state  of  the  feots  been  present  in  his 
mind,  at  the  time^  he  would  not  have  paid.'' 

As  we  have  concluded  that  the  first  paragraph  of  the  com- 
plaint was  sufficient,  it  is  unnecessary  as  we  have  said,  that 
we  should  say  any  thing  upon  the  second  point.  See,  how- 
ever, 48  Ind.  90;  47  Ind.  580;  11  Ind.  458;  1  Blackf.  11 ; 
4  Blackf.  517;  5  Blackf.  576;  8  Blackf.  523. 

The  evidence,  as  we  have  seen,  is  not  in  the  record ;  hence 
we  can  not  decide  that  any  witness  testified  to  any  thing  in- 
jurious to  the  appellant,  or  otherwise. 

The  instructions  refused,  we  think,  were  embraced  by 
those  given;  and, in  the  abstract,  we  discover  no  error  in 
the  latter.  The  evidence  not  being  in  the  record,  we  can 
not  speak  as  to  their  applicability  to  the  case  made  by  the 
evidence.  If  they  might  be  correct  under  any  supposable 
state  of  fiicts,  they  will  not  be  held  erroneous.  2%e  Aurora 
Fire  Ins.  Oo.  v.  Johnson,  46  Ind.  315. 

We  discover  no  error  in  the  record.  It  is  doubtful  if  the 
exceptions  to  the  instructions  were  properly  reserved.  See 
2  R.  S.  1876,  p.  168. 

The  judgment  is  affirmed,  with  costs. 


Thb  Indianapolis,  Bloomington  and  Western  R.  W.  Co. 

V.  Ferguson. 

SuPBKBOS  Court. — Brief. — Dinnisaal  <^  Appeal, — A  failure  by  the  appellant, 
on  appeal  to  the  Supreme  Court,  to  file  a  brief  within  sixty  days  after 
the  submiaaion  of  the  cause,  is  ground  for  dismissing  the  appeal. 

From  the  Montgomery  Circuit  Court. 

HowK,  J. — This  cause  was  submitted  to  this  court  by 
the  appellant,  on  the  default  of  the  appellee,  on  the  24th 
day  of  May,  1876.     By  a  rule  of  this  court,  it  is  pro- 
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vided,  that)  where  a  cause  has  been  thas  submitted  on 
call,  the  appellant  shall  have  sixty  days'  time  in  which 
to  file  a  brief,  and  that,  if  such  brief  is  not  filed  within 
the  time  limited,  the  appeal  shall  be  dismissed. 

The  appellant  has  not  filed  any  brief  of  this  cause  in 
this  court ;  and,  therefore,  the  appeal  herein  is  dismissed, 
at  the  costs  of  the  appellant. 


The  Indianapolis,  Bloominoton  and  "Western  R.  W.  Co. 

t;.  KOSTANZER. 

SlTFKEME  Court. — Brief. — Dismisaal  of  Appeal — A  failure  by  the  appellant, 
on  appeal  to  the  Sapreme  Court,  to  file  a  brief  within  the  time  required 
hj  the  rules  of  that  court,  ie  ground  for  dismissing  the  appeal. 

From  the  Montgomery  Circuit  Court. 

Perkins,  J. — This  case  was  submitted  by  the  appellee, 
on  the  24th  day  of  May,  1876. 
No  brief  has  been  filed  by  either  party. 
The  appeal  is  dismissed,  with  costs. 


Campbell  v.  Nebeker  et  al. 

SuPBEHE  CocBT.— No  judgment  will  be  reversed  by  the  Supreme  Court, 
on  appeal,  where,  from  the  record,  it  appears  ''that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined  by  the  court  below. 

From  the  Fountain  Circuit  Conrt. 

J.  Ittstine  and  G  Me  WiUiamSj  for  appellant 
8.  M.  Cambem  and  L.  Nebeker^  for  appellees. 
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HowK,  J. — ^The  main  qaeettone  arising  npon  the  plead- 
ings in  this  cause  are  identical  with  those  which  were 
considered  and  decided  by  this  court,  in  the  case  of  Cor- 
neU  v.  Nebeker,  ante^  p.  425,  at  the  present  term.  That  far 
forth,  of  course,  the  case  cited  is  decisive  of  the  case  now 
before  us. 

But,  in  this  case,  the  appellant  has  assigned  as  error,  in 
tills  court,  the  decision  of  the  court  below,  in  overruling 
his  motion  for  a  new  trial,  an  alleged  error,  which  was 
not  assigned,  as  such,  by  the  appellant  in  the  case  cited. 
In  his  motion  for  a  new  trial  of  this  cause,  the  appellant 
assigned  many  causes  therefor,  consisting  chiefly  of  al- 
leged errors  of  law,  occurring  at  the  trial,  and  excepted 
to.  We  have  considered  carefully  the  several  questions 
presented  by  the  alleged  error  of  the  court  below,  in  over- 
ruling the  motion  for  a  new  trial,  although  these  ques- 
tions have  not  been  discussed  in  the  argument  of  this 
cause,  in  this  court,  by  the  counsel  of  either  side.  With- 
out stating  these  questions  in  detail,  or  giving  our  views 
thereon  severally,  we  may  say  generally,  that  it  appears 
to  us,  "  that  the  merits  of  the  cause  have  been  fairly  tried 
and  determined  in  the  court  below."  2  R.  8. 1876,  p.  246, 
sec.  680. 

In  our  opinion,  the  court  below  did  not  err  in  over- 
ruling the  appellant's  motion  for  a  new  trial.  . 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


McCoy  V.  WiLsoBT,  Ex'r,  bt  al. 

Prohisbort  Notes. — iVtnetpoZ  cmd  Surety  — I\ainenhip, — Decedent^  Edaies. 
— Fteadinff, — ^In  an  action  on  a  promiaRory  note,  executed  by  a  partner* 
ship  as  principal,  and  anotlier  as  surety,  against  the  suiming  partner, 
the  executor  of  the  deceased  partner,  and  the  surety,  the  latter  answered 
by  way  of  counter-claim,  alleging  that  he  had  executed  such  note,  as 
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rach  Borety,  at  the  request  of  the  deceased  partner,  in  his  lifetime,  and 
on  his  promise  that  certain  bank-stock  belonging  to  decedent  should 
stand  as  collateral  for  the  payment  of  the  note,  bat  that,  before  snch 
bank-stock  coald  be  transferred,  the  decedent  had  died«  Prajer,  that  the 
bank-stock  be  transferred  to  the  surety,  or  that  it  be  first  sold  to  satisfy 
any  judgment  that  might  be  rendered  on  the  note. 

Held,  on  demurrer  by  the  executor,  that  the  answer  is  sufficient. 

Same. — Inadveney  — An  answer,  in  such  case,  to  such  counter-claim,  by  the 
executor,  that  the  decedent's  estate,  and  also  such  partnership,  are  insol- 
vent, and  that  the  executor  claims  such  bank-stock  as  assets  of  the  estate, 
is  insufficient 

Prom  the  Allen  Circuit  Court. 

12.  8.  Taylor  and  S.  L.  Morris,  for  appellant. 
X.  M,  Ninde,  for  appellees. 

BiDDLE,  C.  J. — The  Fort  "Wayne  National  Bank  brought 
this  action  against  Cbauncey  B.  Oakley^  surviving  partner  of 
B.  W  Oakley  &  Son,  George  W.  McCoy  and  Oeorge  H, 
Wilson,  executor  of  the  estate  of  Benjamin  W.  Oakley,  de- 
ceased. 

The  suit  is  founded  upon  a  promissory  note,  made  by  B. 
W.  Oakley  &  Son,  partners,  and  George  W.  McCoy,  pay- 
able to  the  bank,  for  four  thousand  dollars. 

McCoy  answered  the  complaint  by  a  general  denial,  and 
by  way  of  counter-claim,  which  may  be  briefly  stated,  as 
follows :  That,  before  and  at  the  time  the  note  was  made, 
Benjamin  W.  Oakley  was  the  owner  of  four  thousand  dollars 
of  the  capital  stock  of  the  bank ;  that  it  was  agreed  between 
said  Oakley  and  McCoy, that,  if  McCoy  would  execute  the  note 
as  surety  for  B.  W.  Oakley  &  Son,  the  said  bank-stock  should 
stand  as  collateral  security  to  protect  McCoy  against  the  note, 
until  the  indebtedness  was  paid ;  that,  in  pursuance  of 
said  agreement,  McCoy  executed  the  note  in  suit  as  surety 
of  B  W.  Oakley  &  Son ;  that  Benjamin  W.  Oakley  died, 
without  transferring  said  bank-stock  ^to  McCoy,  and  that 
Wilson  is  his  executor ;  asking  that  said  bank-stock  be  so 
transferred,  or  ordered  to  be  sold,  and  the  proceeds  applied 
to  the  payment  of  the  note,  and  for  other  and  proper  relief. 

Wilson  demurred  to  the  counter-claim  of  McCoy,  for  the 
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want  of  sufficient  bets  stated  therein;  his  demnrrer  was 
overmled,  and  exceptions  reserved.  He  th<^n  answered  the 
oonnter-claim  substantially  as  follows :  That  Benjamin  W. 
Oakley,  at  the  time  of  his  death,  owned  real  and  personal 
property  in  his  own  right^  and  in  common  with  Chaunoey  B. 
Oakley,  to  the  value  of  twenty  thousand  dollars ;  that  Ben- 
jamin W.  Oakley,  at  the  time  of  his  death,  owed  debts  to  the 
amount  of  fifteen  thousand  dollars,  for  which  he  was  indi- 
vidually liable ;  and  was  also  indebted  jointly  with  Chauncey 
B.  Oakley,  who  was  his  partner  at  the  time  of  his  death, 
under  the  firm  name  of  B.  W.  Oakley  &  Son,  in  the  further 
sum  of  forty-five  thousand  dollars;  that  the  estates  of  Benja- 
min W.  Oakley,  and  Chauncey  B.  Oakley,  the  surviving 
partner,  are  wholly  insolvent ;  that  the  said  estate,  includ- 
ing the  bank-stock,  is  insufficient  to  pay  the  debts  yet 
remaining  due  against  it,  and  claiming  the  bank-stock  as 
general  assets,  etc. 

Upon  demurrer  by  McCoy  to  the  answer  of  Wilson  to 
the  counter-claim,  alleging  the  insufficiency  of  the  &cts  stat- 
ed to  constitute  a  defence,  the  court  held  the  answer  suffi- 
cient, and  McCoy  excepted. 

There  are  other  pleadings  in  the  record,  but  the  above 
present  the  questions  which  must  decide  the  case. 

Proceedings  were  had,  and  final  judgment  rendered 
against  all  the  defendants. 

Wilson  assigns,  as  a  cross-error,  the  overruling  of  his  de- 
murrer to  McCoy's  counter-claim,  and  McCoy  assigns,  as 
error,  amongst  others,  the  overruling  of  his  demurrer  to  the 
answer  of  Wilson  to  the  counter-claim. 

The  court  committed  no  error  in  overruUng  the  demur- 
rer to  the  counter-claim  of  McCoy.  Under  the  fiicts  there- 
in alleged,  he  was  entitled  to  have  the  bank-stock  of  Benja- 
min W.  Oakley,  or  so  much  of  it  as  was  necessary,  sold  by 
the  order  of  the  court,  to  discharge  the  note  in  suit,  and 
thus  relieve  him  as  the  surety  of  B.  W.  Oakley  &  Son. 
Ward  V.  Sumner ^  6  Pick.  69;  Mucomber  v.  Parker,  14 
Vol.  LVn— 29 
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Pick.  497 ;  SuMvan  v.  Taeh,  1  Md.  C*.  59 ;  TrUherl  v.  jBut- 
g€98y  11  Md.  462;  Skoeldeyv.  Davis,  17  Ga.  177;  Lyde  v. 
Minn,  1  M7I.  &  K.  683 ;  Chamberlain  v.  Blw,  6  BlackC 
491. 

The  following  oases,  though  broaght  npon  executed  con- 
tracts, recognize  the  same  principle :  Tke  Indiana,  do.,  B, 
W.  Co.  v.  McKeman,  24  Ind.  62;  and  2%6  Orescent  (Xty 
Bank  V.  Carpenter,  26  Ind.  108. 

How  the  death  and  insolvency  of  Benjamin  W.  Oakleji 
and  the  insolvency  of  his  surviving  partner,  Chauncey  B. 
Oakley,  can  constitute  a  defence  to  McCoy's  counter-claim, 
we  do  not  perceive.  If  these  facts  could  have  any  eSeet  in 
the  case,  it  would  seem  to  us  that  they  ofier  a  still  stronger 
reason  why  McCoy  should  resort  to  the  bank-stock,  to  be 
relieved  as  the  surety  of  B.  W.  Oakley  A  Son ;  because, 
if  they  were  solvent,  he  might,  as  a  general  creditor, 
resort  to  the  estate  of  Benjamin  W.  Oakley,  or  to  Chauncey 
B.  Oakley,  the  surviving  partner,  and  thus  be  reimbursed, 
upon  the  payment  of  the  debt,  instead  of  being  driven  to 
the  bank-stock  to  protect  his  rights. 

In  overruling  the  demurrer  of  McCoy  to  the  answer  of 
Wilson  to  the  counter-claim,  we  think  the  court  erred. 

The  judgment  is  affirmed  in  favor  of  the  bank,  against  the 
defendants ;  reversed,  as  between  McCoy  and  Wilson,  on  the 
answer  to  the  counter-claim,  at  the  costs  of  Wilson,  as 
executor.     Cause  remanded,  etc. 


Boots  et  al.  v.  Caninb. 

ABBTTRATias.^AeHon  on  Award. — Heading^-^Lota  tf  ITrtlNi^. — ^In  an  Ac- 
tion on  an  arbitration  bond,  to  reoover  the  amount  of  an  award  made 
by  arbitrators,  an  allegation  in  the  complaint,  that  "all  the  papers  in  said 
arbitration  have  been  lost/'  and,  notwithstanding  due  search,  ''can  not  be 
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found,"  18  a  sufficient  ezcose  for  a  failure  to  file  with  the  complaint  a 
copy  of  the  sabmission. 

Samb. — Common  Law  Atoard. — Service  <f. — The  complaint  in  an  action  for 
the  award  made  in  a  common  law  arbitration  need  not  allegfe  sndi  serrice 
upon  the  defendant  of  a  copy  of  the  award,  as  is  required  in  a  statutory 
arbitration. 

Samb. — D^enoe, — ^In  an  action  to  recover  a  common  law  award,  it  is  no  de- 
fence to  allege  facts  showing,  that,  though  it  was  intended  that  the  arbitra- 
tion should  be  a  statutory  arbitration,  and  the  submission  made  in  writ- 
ing, yet  it  had  not  been  made  in  accordance  with  the  requirements  of 
the  statute,  nor  had  the  submission  been  made  in  writing. 

Samb. — StabUory  Arbibraticn, — ^The  submission  to  an  arbitration  under  the 
statute  of  this  State  must  be  made  by  an  instrument  in  writing,  wherein 
the  parties  shall  agree  that  the  submission  shall  be  made  a  rule  of  a 
court  of  record,  designated  therein. 

Samb. — Emdence, — In  an  action  to  recover  an  award,  the  award  alone, 
without  proof  of  the  submission  and  arbitration,  and  of  the  matters  arbi- 
trated, is  not  sufficient  evidence  to  entitle  the  plaintiff  to  recover. 

Samb. — ^Where  the  complaint  in  such  action  alleges  a  submission  in  writ- 
ing, an  arbitration  and  an  award,  and  that  all  the  papers  connected 
therewith  have  been  lost,  the  plaintiff  must,  where  issue  is  formed  by 
the  general  denial,  prove  such  fact. 

From  the  Montgomery  Circuit  Oonrt. 

P.  S.  Kennedy  and  W.  T.  Brushy  for  appellants. 
J.  McCabej  for  appellee. 

HowK,  J. — Action  by  the  appellee  against  the  appel- 
lants. 

The  complaint  alleged,  that,  for  several  years  prior  to 
1878,  the  appellee  and  the  appellants  had  been  in  partner- 
ship, doing  business  under  the  firm  name  and  style  of 
Boots,  Canine  &  Co.;  that,  in  said  year  1878,  the  said 
partnership  was  dissolved,  and  a  large  amount  of  busi- 
ness remained  unsettled;  that  said  appellee  withdrew 
from  said  firm,  and  the  appellants  became  the  successors, 
took  all  the  assets,  and  thereby  became  indebted  to  the 
appellee  in  a  large  amount ;  that,  in  order  to  arrive  at  and 
settle  the  matters  in  difference  between  them,  they  .mu- 
tually agreed  to  submit  to  arbitration  all  matters  of  dif- 
ference connected  with,  incident  to,  or  growing  out  of 
their  said  partnership ;  that,  in  pursuance  of  this  agree- 
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menty  both  parties  filed  bonds  in  the  sum  of  two  thou- 
sand dollars  each,  said  Richard  Canine  giving,  as  sarety 
on  his  bond,  Archibald  Martin,  and  said  James  Boots  and 
John  Canine  giving  B.  P.  Kennedy  as  surety  on  their 
bond ;  and.  said  parties  then  and  there  submitted  their 
matters  in  difference,  in  writing,  to  Fisher  Doherty,  Philo 
B.  Simpson  and  Henry  Wasson,  who  were  duly  and  le- 
gally sworn  to  try  the  case  between  the  parties  aforesaid, 
and  make  an  award;  that  said  parties,  plaintiff  and  de- 
fendants, were  present  during  said  arbitration  and  testi- 
fied, with  their  respective  witnesses,  before  the  said  arbi- 
trators, until  each  party  announced  they  had  no  fiirther 
evidence  to  offer ;  that  the  said  arbitrators  then  and  there 
proceeded  to  make  their  award  in  said  case  on  the  evi- 
dence, and  found  that  the  said  Boots  and  Canine,  ap- 
pellants, were  indebted  to  said  Richard  Canine  in  the 
sum  of  twelve  hundred  dollars,  a  copy  of  which  award 
is  made  part  of  the  complaint  and  filed  therewith. 

It  is  alleged,  that  the  award  was  recorded  on  the  8th 
day  of  May,  1873,  but  where,  or  by  whom,  or  for  what 
purpose,  does  not  appear.  It  is  averred,  that  the  appel- 
lants were  duly  served  with  notice  of  said  award  before 
the  commencement  of  this  suit,  and  that  they  have  wholly 
failed  to  comply  with  said  award,  and  the  same  remains 
unpaid ;  and  that  all  the  papers  in  said  arbitration  and 
award  have  been  lost  and  can  not  be  found,  although 
diligent  search  has  been  made  for  them  where  they 
would  most  likely  be  found.    Wherefore,  etc. 

The  appellants  demurred  jointly  to  the  complaint  as 
amended,  and  the  demurrer  was  overruled,  and  the  ap- 
pellants excepted.  The  appellants  then  answered  in  five 
paragraphs,  in  substance,  as  follows : 

1.  A  general  denial. 

i.  That,  if  there  was  any  written  agreement,  as  alleged 
in  the  complaint,  to  submit  the  matters  in  difference  be* 
tween  the  said  parties  to  arbitration,  such  agreement  was 
not  signed  by  the  appellant  John  H.  Canine,  nor  by  his 
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authority,  nor  with  his  consent ;  nor  did  he  ever  verbally 
agree  or  consent  to  sach  arbitration;  and  that  all  that 
was  done  in  and  about  said  arbitration  was  done  by  the 
appellant  James  F.  Boots,  without  the  knowledge  or  au- 
thority of  the  appellant  John  H.  Canine.  Wherefore  said 
arbitration  was  void  and  of  no  effect. 

3.  That  the  agreement  to  arbitrate  the  matters  in  dis- 
pute between  the  appellee  and  the  appellants  was  in- 
tended and  agreed  to  be  a  statutory  arbitration,  under  the 
act  of  February  Sd,  1852,  entitled  ^'  An  act  relative  to  ar- 
bitrations and  umpirages ;  '^  that  it  was  provided  and  de- 
clared, in  the  bond  executed  by  the  appellants  and  men- 
tioned in  appellee's  complaint,  that  the  award  should  be 
made  a  rule  of  the  Montgomery  Circuit  Court,  and  that 
no  written  agreement  was  ever  made  by  said  parties  to 
submit  their  differences  to  arbitration ;  that  the  written 
agreement  mentioned  in  said  complaint  was  never  signed 
by  any  of  the  parties,  and  that  all  the  agreement  made 
between  the  parties  to  submit  said  matters  to  arbitration 
was  a  verbal  one.  Wherefore  the  appellants  said  that  said 
arbitration  and  award  were  null  and  void. 

4.  That  said  arbitration  was  intended  and  agreed  to  be 
a  statutory  arbitration,  under  ^'  An  act  relative  to  arbitra- 
tions and  umpirages,"  approved  February  8d,  1852,  and 
was  in  all  respects  to  be  governed  by  the  provisions  of 
said  act ;  that  the  parties  executed  their  bonds,  each  to 
the  other,  as  provided  in  said  act;  that  the  arbitrators 
were  sworn,  as  provided  in  said  act,  and  witnesses  were 
summoned  to  appear  before  said  arbitrators ;  but  the  ap- 
pellants averred,  that  the  agreement  to  submit  the  matters 
in  difference  between  the  appellee  and  the  appellants  was 
never  at  any  time  reduced  to  writing,  but  the  parties 
overlooked  and  neglected  to  prepare  the  necessary  writ- 
ings for  said  arbitration. 

5.  The  award  sued  on  was  void,  because  it  was  not  at- 
tested by  a  subscribing  witness,  the  same  having  been 
signed  by  the  arbitrators  severally  and  at  different  places 
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and  times,  and  the  name  of  the  attesting  witness  having 
been  subscribed  at  a  different  time  and  place,  and  in  the 
absence  of  said  arbitrators ;  and  that  said  attesting  wit- 
ness did  not  see  any  of  said  arbitrators  sign  said  award ; 
that  said  arbitration  was  intended  and  agreed  to  be  a 
statutory,  and  not  a  common  law,  arbitration,  and  was  to 
be  governed  in  all  respects  by  the  statute. 

The  appellee  demurred  to  each  of  the  second,  third, 
fourth  and  fifth  paragraphs  of  the  appellants'  answer,  upon 
the  ground  that  it  did  not  state  facts  sufiicient  to  consti- 
tute a  defence  to  the  action,  which  demurrers  were  sev- 
erally sustained  by  the  court  below  as  to  each  of  said 
paragraphs,  and  to  these  decisions  the  appellants  ex- 
cepted. 

The  cause  was  then  tried  by  the  court  below,  and  a 
fiudiug  made  in  favor  of  the  appellee  and  against  the  ap- 
pellautB,  for  the  amount  of  the  award  and  interest ;  and 
the  appellants'  written  motion  for  a  new  trial  having  been 
overruled,  and  their  exceptions  saved  to  this  decision, 
judgment  was  rendered  by  the  court  below  on  its  find- 
ing, from  which  judgment  this  appeal  is  now  prosecuted. 

In  this  court  the  appellants  have  assigned  as  errors  the 
several  decisions  of  the  court  below,  in  sustaining  the  ap« 
pellee's  demurrers  to  the  second,  third,  fourth  and  fifth  par- 
agraphs of  the  appellants'  answer,  and  in  overruling  the 
appellants'  demurrer  to  the  appellee's  complaint,  and  also 
in  overruling  the  appellants'  motion  for  a  new  trial. 

It  is  objected  to  the  sufficiency  of  the  appellee's  com- 
plaint in  this  cause,  that  it  was  defective  in  this,  that  it 
did  not  contain  a  copy  of  the  written  agreement  to  sub- 
mit to  arbitration. 

If  the  agreement  to  submit  was  a  parol  agreement,  a 
copy  of  such  agreement  could  not  well  be  required,  nor 
given.  But,  if  the  agreement  was  in  writing,  and  a 
copy  thereof  was  a  necessary  or  proper  part  of  the  com- 
plaint, we  think  that  the  appellee  showed  in  his  com- 
plaint a  sufficient  excuse  for  his  not  filing  such  copy. 
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Vot  it  was  BTerred  in  th#  oomplaint,  <^  that  all  the  papers 
in  said  arbitration  and  the  award  have  been  lost,  and 
cannot  be  found,  although  diligent  search  has  been  made 
for  them  where  they  would  most  likely  be  found."  Of 
oouTse^  ^*  all  the  papers  in  the  arbitration  "  would  neces- 
sarily include  the  agreement  of  submission,  if  such 
agreement  had  been  in  writing ;  and  if  such  agreement 
had  been  lost  and  could  not  be  found,  after  diligent 
search,  an  averment  of  such  loss  would  certainly  be  a 
sufficient  excuse  for  the  failure  to  file  a  copy  of  such 
agreement,  if  such  a  copy  were  either  a  necessary  or 
proper  part  of  the  complaint. 

It  was  also  objected  to  the  sufficiency  of  the  complaint, 
that  it  did  not  show  that  a  copy  of  the  award  had  been 
served  on  the  appellants  within  fifteen  days  after  the 
signing  of  the  same.  Such  a  showing  was  wholly  un- 
necessary in  a  complaint  upon  a  common  law  award,  such 
as  this  clearly  was.  If  this  had  been  a  suit  upon  a  statu- 
tory award,  which  it  certainly  was  not,  the  appellee  could 
not  have  maintained  any  action  thereon,  until,  in  a  proper 
proceeding  for  that  purpose  under  the  statute,  the  award 
had  been  confirmed  by  the  judgment  of  the  proper  court 
For,  until  such  judgment  of  confirmation,  a  statutory 
award  is  incomplete  and  imperfect  Shroyer  v.  Baahj 
57  Ind.  849.  The  requirements  of  our  statute  are 
not  applicable, .  however,  to  a  common  law  arbitra- 
tion, and  it  is  not  necessary  to  the  validity  of  a  com- 
mon law  award,  such  as  the  one  sued  on  in  this  action, 
that  a  copy  thereof  should  be  served  on  each  of  the  par- 
ties within  fifteen  days  after  the  signing  of  such  award. 

In  our  opinion,  the  court  below  did  not  err  in  over- 
ruling the  appellants'  demurrer  to  the  appellee's  com- 
plaint. 

The  appellants  complain  in  this  court  of  the  decisions 
of  the  court  below  in  sustaining  the  appellee's  demurrers 
to  the  second,  third,  fourth  and  fifth  paragraphs  of  appel- 
lants' answer.    We  need  not  consider  these  paragraphs 
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separately,  as  it  eeems  very  clear  to  us,  that  the  facts  stated 
in  each  of  them  were  utterly  insufficient  to  constitute  a 
defence  to  the  appellee's  action.  In  each  of  these  para- 
graphs of  answer,  an  effort  is  made  by  appellants'  coun- 
sel to  show,  by  the  facts  alleged  therein,  that  the  award 
sued  upon  in  this  action  was  made  in  a  statutory  arbitra- 
tion, and  was  governed  by  the  requirements  of  the  stat- 
ute applicable  to  an  award  made  in  such  an  arbitration. 
In  each  of'  the  paragraphs,  we  think  the  effort  is  unsuc- 
cessful, and  the  showing  is  insufficient.  The  two  essen* 
tial  requisites  to  a  statutory  arbitration,  which  serve  to 
distinguish  it  from  a  common  law  arbitration,  are  these : 

1.  That  the  submission  to  arbitration  must  be  ^*  by  an 
instrument  in  writing ;  ^'  and, 

2.  ^  That  such  submission  be  made  a  rule  of  any  court 
of  record  designated  in  such  instrument."  2  B.  8. 1876, 
p.  817,  sec.  1. 

In  neither  one  of  these  paragraphs  of  answer  have  the 
appellants  stated,  that  the  submission  was  made  a  rule  of 
any  court  of  record  designated  in  an  instrument  in  writing. 
It  seems  to  us,  therefore,  that  the  arbitration,  in  which 
the  award  in  suit  was  made,  must  be  regarded  as  a  com- 
mon law  arbitration.  We  hold  that  nO/Crror  was  com- 
mitted by  the  court  below  in  sustaining  the  appellee's  de- 
murrer to  either  one  of  these  paragraphs  of  answer. 

The  last  alleged  error  of  the  court  below,  assigned  by 
the  appellants  in  this  court,  is  the  overruling  of  their  mo- 
tion for  a  new  trial.  The  evidence  on  the  trial  is  in  the 
record,  by  a  proper  bill  of  exceptions.  It  appears  there- 
from that  the  only  evidence  adduced  upon  the  trial  was 
the  award  sued  upon  in  this  action,  which  was  admitted 
by  the  appellants  "  to  be  the  award  made  by  the  arbitral 
tors  chosen  in  this  case,"  and  to  have  been  served  on 
them  before  the  commencement  of  this  suit.  In  our 
opinion,  this  evidence  was  not  sufficient  to  sustain  the 
finding  of  the  court  below  in  this  action.  There  was  no 
evidence  whatever  before  the  court  of  any  submission  to 


NOVEMBER  TERM,  1877.  467 

Davis  «.  Binfonl «( oL 

arbitration  by  the  appellants,  or  of  the  matters  in  contro- 
versy, if  any,  submitted  to  arbitration.  If  the  submis- 
sion to  arbitration  was  in  writing,  as  recited  in  the  award, 
and  had  been  lost,  there  was  no  evidence  before  the  court 
of  the  execution  of  such  submission  by  the  appellants, 
of  its  loss,  or  of  its  contents.  These  matters  were  all  in 
issue  before  the  court  trying  the  cause,  and  without  some 
sufficient  evidence  tending  to  establish  them,  there  could 
be  no  valid  finding  in  favor  of  the  appellee  and  against 
the  appellants.  In  the  absence  of  any  evidence  whatever 
in  regard  to  these  matters,  or  any  of  them,  we  are  con- 
sti:ained  to  hold,  as  we  do,  that  the  court  below  erred  in 
overruling  the  appellants'  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the  ap- 
pellants' motion  for  a  new  trial,  and  for  further  proceed- 
ings. 


Davis  v.  Bintobd  et  al. 

BtTFBEXE  GoUBT. — Practice, — AttignmefU  of  Error, — BiB  of  Ekceptioiu,'^ 
Change  qf  Venue. — ^To  be  available  as  error,  on  appeal  to  the  Sapreme 
Oourt,  the  granting  of  a  change  of  venue,  or  the  remanding  of  a  cause 
to  the  conrt  from  which  a  change  of  venue  has  been  taken,  must  be  as- 
signed as  error,  and  the  motion  upon  which  such  action  is  taken  must  be 
made  pari  of  the  record  by  a  bill  of  exceptions. 

F^KAcncB. — New  TMoL — When  MoHon  for  Made. — ^A  motion  for  a  new  trial 
can  not  be  made  at  a  term  subsequent  to  that  at  which  the  cause  was  tried. 

Saice. — BiU  of  Ikotplione. — J&ridence. — A  bill  of  exceptions,  purporting  to 
contain  the  evidence  given  on  the  trial  of  a  cause,  must  affirmatively 
show  that  it  contains  all  the  evidence. 

8amk. — ^Where  a  motion  for  a  new  trial  is  made  too  late,  an  assignment  as 
error  in  the  Supreme  Court,  that  the  court  below  erred  in  overruling  such 
motion,  presents  no  question  for  decision. 

Sams. — Beeord. — i>emitrrer.— An  assignment  as  error,  in  the  Supreme  Court, 
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that  the  court  bdow  erred  in  overrnltng  a  demurrer  which  is  not  in  the 
record,  presentB  no  question  for  decision. 

Same. — Diadaimer. — Where  one  of  several  defendants,  in  an  action  relating 
to  real  estate,  files  a  disclaimer  of  all  interest  therein,  and,  by  the  judg- 
ment, recovers  nothing  against  the  plaintiff,  the  latter  can  not  complain, 
in  the  Supreme  Ck)urt,  of  a  ruling  upon  a  demurrer  filed  to  the  complaint 
bj  such  defendant 

Same. — Demurrer, — ^A  demurrer  to  a  pleading  must  clearly  designate  the 
pleading  to  which  it  is  addressed. 

From  tbe  Henry  Circuit  Court. 

B.  F.  Datfis,  J.  8.  Buckles,  B.  A.  Bileg  snd  DmiaABIaek, 
for  appellant. 

W.  March,  W.  B.  Hough  and  H.  J.  Dunbar,  for  appel- 
lees. 

BiDDLE^  C.  J. — ^Complaint  to  set  aside  a  sheriff's  deed, 
redeem  the  lands  sold,  and  to  recover  a  money  demand, 
brought  by  appellant  against  the  appellees. 

The  action  was  commenced  in  the  Hancock  Circuit  Court, 
and  the  venue  changed,  on  the  application  of  the  appellant, 
to  the  Wayne  Circuit  Court. 

In  the  Wayne  Circuit  Court,  the  appellees  filed  a  motion 
to  dismiss  the  cause,  which  was  overruled;  and  also  a  mo- 
tion to  remand  the  cause  to  the  Hancock  Circuit  Court, 
which  was  sustained,  and  the  cause  remanded  to  the  Han- 
cock Circuit  Court. 

To  this  ruling  the  appellant  excepted,  but  has  not  assigned 
it  as  error  in  this  court ;  nor  was  any  bill  of  exceptions 
filed,  to  show  us  the  ground  of  the  motion. 

On  a  second  application  by  the  appellant,  the  venue  was 
changed  to  the  Delaware  Circuit  Court. 

On  the  application  of  the  appellees,  the  venue  was 
changed  from  the  Delaware  Circuit  Court  to  the  Henry  Cir- 
cuit Court. 

To  this  ruling  the  appellant  excepted,  but  filed  no  bill  of' 
exceptions,  to  show  us  on  what  ground  the  ruling  was  based ; 
nor  has  he  assigned  it  as  error  in  this  court 

In  the  Henry  Circuit  Court,  the  issues  were  joined,  and  a 
jury  trial  had,  which  resulted  in  a  verdict  for  the  appellees. 
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After  the  retarn  of  the  verdict,  the  cause  was  continued 
until  the  14th  day  of  October,  1874,  upon  which  day  neither 
of  the  parties  appeared,  either  in  person  or  by  attorney, 
and  the  court  continued  the  cause  until  the  next  regular 
term ;  at  which  term  the  appellant  offered  to  file  his  mo- 
tion for  a  new  trial,  which  was  objected  to  by  the  appellees; 
but  the  court  overruled  the  objection,  and  allowed  the  appel- 
lant to  file  his  motion  for  a  new  trial,  which  was  overruled, 
exception  taken,  and  ninety  days  allowed  to  file  a  bill  of 
excepti(Mis. 

It  was  too  late  to  file  a  motion  for  a  new  trial  at  the  next 
term  after  the  cause  was  tried.  Erutz  v.  Craig ^  63  Ind.  561. 
What  purports  to  be  a  bill  of  exceptions,  setting  forth  the 
evidence  (but  it  does  not  state  that  it  was  aU  the  evidence 
given  in  the  case),  can  not  be  considered  as  any  part  of  the 
record. 

Judgment  was  rendered  on  the  verdict. 

The  alleged  errors  assigned  by  the  appellant  in  this  court 
are: 

'^  1«  Because  the  court  below  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial. 

'^2.  Because  the  court  below  erred  in  sustaining  the 
separate  demurrer  of  the  heirs  of  William  H.  Porter  to  the 
complaint. 

^'3.  Because  the  court  below  erred  in  overruling  the 
appellant's  demurrer  to  the  first  paragraph  of  the  appellees' 
answer.'' 

As  there  is  no  motion  for  a  new  trial  in  the  record,  we  are 
not  permitted  to  notice  any  thing  arising  under  the  first 
assignment  of  error. 

As  to  the  second  assignment  of  error :  We  find  it  noted 
in  the  transcript  that  such  a  demurrer  was  filed,  but  the  de- 
murrer is  not  in  the  transcript,  and  we  do  not  know  what 
were  its  grounds,  and  therefore  must  presume  the  ruling 
was  correct;  besides,  the  parties  entered  of  record  a  dis- 
claimer of  all  interest  in  the  controversy,  and  took  nothing 
by  the  verdict  and  judgment.    If,  therefore,  the  demurrer 
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had  been  wrongfully  sustained,  the  error  was  healed  by  the 
disclaimer  and  judgment. 

As  to  the  third  assignment  of  error :  We  can  not  find  any 
such  a  pleading  in  the  record,  as  ''  the  first  paragraph  of  the 
appellees'  answer.''  The  first  paragraph  is  an  answer  by  the 
Steeles  separately ;  and  to  this  we  find  no  demtfrrer  in  the 
record.  We  must  then  presume,  whatever  the  ruling  was 
on  that  paragraph,  that  it  was  correct,  nothing  being  shown 
to  the  contrary. 

The  record  in  this  case  is  very  voluminous ;  many  points 
in  it  have  been  reserved  below;  but  we  have  decided  all 
that  are  presented  in  this  cpurt. 

The  judgment  is  afBrmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


Miller  v.  Sbligman  et  al. 

Supreme  Coubt. — Appeal., — QuesUon  cf  Law  Beurced. — BUI  cf  EsxepHom, 
— iVtusftee. — Where,  ander  section  347  of  the  practice  act,  2  R.  S.  1876,  p. 
177,  an  appeal  is  taken  to  the  Supreme  Court,  on  a  bill  of  exoeptiona 
only,  from  a  ruling  of  the  circuit  court  in  refusing  to  allow  the  defend- 
ant to  file  an  answer  to  the  complaint  in  an  action  commenced  before^ 
and  appealed  from,  a  justice  of  the  peace,  the  bill  of  ezoeptiona  must 
contain  a  copy,  not  only  of  the  answer  offered,  but  also  of  the  complaint, 
so  that  the  Supreme  Court  may  judge  of  the  relevancy  and  sufficiency 
of  the  answer. 

Same  — Neva  Trial, — Record, — ^Where  the  bill  of  exceptions,  on  such  appeal, 
contains  neither  the  evidence  nor  the  verdict  of  the  jury  which  tried  the 
case,  no  question  is  presented  on  the  overruling  of  a  motion  for  a  new 
trial. 

From  the  Morgan  Circuit  Court. 

W.  S.  Shirley  and  J.  C.  Robinson^  for  appellant. 
J.  M.  Coleman,  G.  W.  Grubbs  and  M.  H.  Parks  for  ap- 
pellees. 
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NiBLACE,  J.— The  appellees,  Daniel  Seligman  and  David 
Seligman,  were  the  plaintiffs,  and  the  appellant,  Peter 
Miller,  was  the  defendant,  in  the  proceedings  below. 

It  is  intended  by  the  appeal  in  this  case  to  reserve  cer- 
tain questions  for  the  decision  of  this  court,  under  section 
847  of  our  code  of  practice  in  civil  cases.  2  K.  S.  1876, 
p.  177.    That  section  is  as  follows : 

^^  Either  party  may  reserve  any  question  of  law  decided 
by  the  court,  during  the  progress  of  the  cause,  for  the 
decision  of  the  Supreme  Court.  Any  question  of  law  so 
reserved  may  be  taken  to  the  Supreme  Court  upon  the 
bill  of  exceptions  showing  the  decision ;  or,  if  it  arises  on 
demurrer,  upon  the  pleadings  involved.  When  the  ques- 
tion so  reserved  is  shown  by  bill  of  exceptions,  the  party 
excepting  shall  notify  the  court  that  he  intends  to  take  the 
question  of  law  to  the  Supreme  Court  upon  the  bill  of 
exceptions  only,  and  the  court  shall  thereupon  cause  the 
bill  of  exceptions  to  be  so  made  that  it  will  distinctly  and 
briefly  embrace  so  much  of  the  record  of  the  cause  only, 
and  the  statement  of  the  court,  as  will  enable  the  Supreme 
Court  to  apprehend  the  particular  question  involved." 

It  appears  from  the  record  in  this  cause,  that  the  plain- 
tiffs, on  the  18th  day  of  September,  A.  D.  1875,  filed  in 
the  office  of  the  clerk  of  the  court  below  "a  transcript 
from  William  C.  Smith,  justice  of  the  peace,  against  said 
defendant." 

The  bill  of  exceptions,  purporting  to  contain  a  state- 
ment of  the  questions  reserved  for  this  court,  shows,  that 
afterward,  to  wit,  on  the  seventh  judicial  day  of  the 
September  term,  1875,  of  the  court  below,  the  defendant 
offered  to  file  the  following  answer  in  said  cause : 

<^The  defendant  asks  leave  of  the  court  to  answer  to 
the  plainti&'  complaint,  as  follows : 

^^  That  said  cause  has  been  appealed  by  the  plaintiffi 
to  this  court  from  William  C.  Smith,  a  justice  of  the 
peace  of  said  county.  *  *  *  That  no  pleadings  were 
filed  by  defendant  in  said  cause  with  said  justice,  the  de- 
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fendant  having  the  right  to  prove  his  defence  without 
plea  under  the  statute. 

'<  And  the  defendant,  for  answer  in  this  court  to  plain- 
tiflFs'  complaint,  withdraws  and  waives  the  right  to  intro- 
duce his  proof  and  defence  under  and  hy  virtue  of  the 
denial  put  in  for  him  hy  the  statute,  and  expressly  with- 
draws and  waives  the  general  denial  herein,  and  admits 
the  truth  of  the  plaintiffs'  complaint  herein,  in  so  far  as  the 
same  is  not  inconsistent  with  this  answer,  and  says  that 
he  admits  that  the  plaintiffs  sold  and  shipped  to  him  the 
cigars,  as  alleged  in  the  complaint,  hut  avers,  that  said 
plaintiffs  sold  said  cigars  hy  sample,  and  warranted  the 
cigars  that  they  would  ship  to  he  as  good  as  the  sample. 
The  defendant  resides  at  the  town  of  Martinsville,  Indi- 
ana. The  plaintiffs  were  wholesale  merchants,  residing 
at  Indianapolis,  *  ^  Indiana.  That  said  cigars  were 
sold  hy  plaintiffs  to  defendant  by  sample,  at  said  Martins- 
ville, *  *  *  and  plaintiff's  were  to  ship  them  to  de- 
fendant, from  said  Indianapolis,  to  him  at  Martinsville, 
ife  ♦  ♦  and  left  with  the  defendant  said  sample  for 
his  use,  and  agreed  and  warranted  that  the  cigars  they 
would  ship  would  be  as  good  as  the  sample,  and  if  the 
same  were  not  so  good  as  the  sample,  defendant  should 
not  be  required  to  take  or  keep  them,  but,  as  soon  as  plain- 
tifb  or  their  agent  should  come  around,  they  would  take 
them  back ;  and  defendant  avers,  that  said  cigars  were 
not  of  the  quality  and  character  of^said  sample,  but  were 
worthless  and  of  greatly  inferior  quality,  and  unsalable 
at  the  price  charged  for  them  by  plaintiffs."  Concluding 
with  an  averment  that  the  defendant  had  declined  to  ac- 
cept, use  or  keep  said  cigars,  of  which  he  gave  the  plain- 
tifis  notice,  and  that  he  offered  to  return  said  cigars  be- 
fore the  commencement  of  the  suit;  that  the  court  re- 
fused to  permit  the  defendant  to  file  his  answer,  as  pro- 
posed, to  which  the  defendant  excepted ;  that  there  was 
afterward  a  trial  by  jury,  terminating  in  a  verdict  and 
judgment  for  the  plaintiffs. 
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The  first  error  assigned  here  is  upon  the  refusal  of  the 
court  to  permit  the  defendant  to  file  an  answer,  as  above 
stated. 

The  complaint  is  not  in  the  record,  nor  is  the  transcript, 
taken  from  the  proceedings  before  the  justice,  copied 
into  the  record. 

Without  the  complaint  before  us  in  some  form,  we  are 
unable  to  judge  of  either  the  relevancy  or  the  materiality 
of  the  matters  alleged  in  the  answer  which  the  appellant 
asked  leave  to  file ;  and  without  the  transcript,  or  an  au- 
thorized synopsis  of  it,  we  are  unable  here  to  know  what 
occurred  before  the  justice. 

Without  the  complaint^  we  have  no  such  statement  in 
the  record  as  is  necessary  to  enable  us  ^^  to  apprehend  the 
particular  question  involved.^* 

This  remark  applies,  also,  to  the  second  error,  which 
is  assigned  on  a  second  unsuccessful  attempt  to  obtain 
leave  to  file  an  answer,  as  above  set  forth. 

The  third  error  is  assigned  upon  the  overruling  of  the 
appellant's  motion  for  a  new  trial;  but,  as  the  record  does 
not  contain  either  the  evidence  or  the  verdict,  we  can 
not  consider  that  error  as  well  assigned  here. 

We  see  no  available  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


McGeb  v.  RoBBms. 

New  Tiixai«. — Prodic€.^^EBcdunim  of  JSoidenee. — ^A  motion  for  a  new  trial, 
based  on  the  aUeged  ezclasion  of  eyidence,  mast  clearly  point  oat  the 
evidence  excluded ;  and  it  is  not  sufficient  to  merely  refer  to  it  therein  as 
"the  offer  written  in  the  evidence." 

SAXE^-^^SxcepUon, — Supreme  Court. — ^To  be  available  as  gronnd  for  a  new 
trial,  the  ruling  of  a  court,  in  excluding  evidence  offered  on  the  trial  of 
a  cause,  must  be  excepted  to. 
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Same. — FUadmg, — Demurrer. — Harmleu  Error, — ^The  ruling  on  a  demuiver 
to  a  paragraph  of  answer  amounting  only  to  a  general  denial,  which 
is  also  pleaded,  is  harmless. 

From  the  Decatur  Circuit  Court. 

8.  A.  Banner,  J.  L.  Bracken^  C.  JSwing  and  /.  K.  Ewing, 
for  appellant. 

J.  8.  8cobey,  for  appellee. 

BiDDLEy  C.  J.— Suit|  before  a  justice  of  the  peace,  on  the 
following  bill  of  particulars : 

"Ralph  McGee, 

To  Jacob  J.  Bobbins,  '         Dr. 

*' To  one  straw  stack, J50.00" 

McGee  filed  a  set-off.  Robbins  recovered  judgment,  be- 
fore the  justice,  for  ten  dollars.  McGee  appealed  to  the  cir- 
cuit court,  wherein  Robbins  recovered  judgment,  over  a 
motion  for  a  new  trial  and  exceptions,  for  twenty-two  dollars 
and  a  half 

The  causes  filed  for  a  new  trial  are  as  follows : 

"  1.  Because  the  verdict  is  not  sustained  by  su£Scient  evi- 
dence. 

"  2.    Because  the  verdict  is  contrary  to  the  law. 

"  3.  Because  the  court  erred,  in  refusing  to  allow  the 
defendant  to  prove  facts,  in  support  of  his  answer,  by  Ralph 
McGee,  a  competent  witness,  on  the  stand,  as  shown  by  the 
offer  written  in  the  evidence  in  this  cause.'' 

The  third  alleged  cause  for  a  new  trial  is  not  sufficiently 
certain  to  present  any  question.  What  facts  the  court  re- 
fused to  allow  the  appellant  to  prove  are  not  shown.  The 
statement  "  as  shown  by  the  ofier  written  in  the  evidence,''  is 
not  sufficient.  The  assignment  of  causes  for  a  new  trial  should 
be  certain  and  specific,  so  as  to  apprise  the  court  and  the  op- 
posite party  of  the  ground  upon  which  the  new  trial  is  asked. 
The  particular  irregularity  of  the  court,  or  prevailing  par- 
ty, must  be  designated,  when  either  of  such  causes  is  relied 
on  for  a  new  trial.     Mussdman  v.  Muasdmanj  44  Ind.  106 ; 
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and  the  authorities  therein  cited ;  UTie  States  ex  rd.  Nave^ 
V.  WUaon,  51  Ind.  96. 

In  examining  the  evidence  as  tp  its  sufficiency  to  support 
the  verdict,  we  find  a  question  asked  Ralph  McGee,  as  a  wit- 
ness, which  was  objected  to  and  the  objection  sustained,  but 
what  the  ground  of  objection  was  is  not  stated,  nor  does 
the  record  show  that  any  exception  was  taken  to  the  ruling 
of  the  court;  it  therefore  presents  no  question  upon  this 
point,  even  though  it  had  been  well  assigned  as  a  cause  for 
a  new  trial. 

No  question  can  be  presented  for  review  in  this.court  bas- 
ed upon  an  alleged  error  occurring  at  the  trial,  unless  such 
ruling  was  excepted  to  at  the  time  it  was  made,  and  assigned 
as  a  cause  for  a  new  trial.  Cobb  v.  KrtUz,  40  Ind.  323 ; 
McKinney  v.  The  Shaw  and  Lippineoit,  efc.,  Co.,  51  Ind.  219; 
Holesapple  v.  Fawbush,  51  Ind.  494 

The  evidence  fully  sustains  the  finding. 

The  appellant  assigns,  as  error,  the  overruling  of  a  demur- 
rer to  the  second  paragraph  of  a  reply. 

This  reply  amounts  to  no  more  than  a  general  denial,  and 
the  general  denial  having  already  been  pleaded,  the  decision 
on  the  demurrer  presents  no  available  error. 

It  not  being  shown  that  any  error  of  law  occnrred  at  the 
trial,  the  verdict  is  not  contrary  to  law. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


Slagle  v.  Bodmer  bt  al. 

SUFBBMB  CoUBT. — Appeal — JudgmenL — Endinff  m  Dflnwrrer.— The  rastain- 
iog  of  a  demunrer  to  a  oomplaint,  without  any  further  action  thereon  by 
the  court,  is  not  a  final  judgment  from  which  an  appeal  lies  to  the  Su- 
preme Court 

Sake. — DissoMng  Injunction, — ^Where  no  exception  is  taken  to  an  order  dis- 
solving an  injunction,  no  question  in  relation  thereto  can  be  presented  to 
the  Supreme  Court,  on  appeal. 
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From  the  Shelby  Circnit  Court* 
J.  B.  McFaddeUy  for  appellant 

BiDDLE,  C.  J. — Complaint  by  the  appellant^  fer  relief 
from  a  judgment  taken  against  him  by  the  appellee,  on  the 
ground  of  excusable  neglect. 

A  demurrer  to  the  complaint,  for  the  want  of  sufficient 
facts  alleged  to  constitute  a  cause  of  action,  was  sustained, 
and  exception  taken. 

The  appellees  then  moved  to  dissolve  the  temporary  in- 
junction ''granted  the  plaintiff  herein.'^  Upon  this  condi- 
tion of  the  record,  the  transcript  shows  the  following  action 
of  the  court : 

'^  Come  the  parties,  by  their  attorneys,  and  the  court,  hay- 
ing duly  considered  the  defendant's  demurrer  to  the  com- 
plaint, sustains  the  same,  to  which  ruling  and  opinion  of  the 
court  the  plaintiff  at  the  time  excepts. 

''And  thereupon  the  defendants  move  the  court  to  dissolve 
the  temporary  injunction  gvanted  the  plaintiff  herein  on  the 
12th  day  of  May,  1874,  which  motion  is  by  the  court  sus- 
tained ;  and  it  is  now  here  ordered  by  the  court,  that  said 
injunction  be,  and  the  same  is  hereby,  dissolved  and  set 
aside." 

Then  follows  the  clerk's  certificate  to  the  transcript. 

The  only  assignment  of  error  in  this  court  is  in  the  follow- 
ing words : 

"  That  the  court  erred  in  overruling  defendant's  motion 
for  a  new  trial  herein." 

There  is  no  motion  for  a  new  trial  in  the  record. 

Sustaining  a  demurrer  to  a  complaint,  without  any  further 
action  of  the  court  upon  it,  is  not  a  final  judgment  firom 
which  an  appeal  to  this  court  will  lie. 

There  was  no  exception  taken  to  the  action  of  the  court 
in  sustaining  the  motion  to  dissolve  the  injunction ;  hence  no 
question  is  raised  upon  the  interlocutory  order. 

As  to  what  is  a  final  judgment,  from  which  an  appeal  to 
this  court  will  lie,  see  the  following  cases:  Reese  v.  Bedk^ 
9  Ind,  238;    Pigg  v.  The  State,  9  Ind.  363;    The  State  v. 
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JE7y,  11  Ind.  313;  Spaulding  v.  Thompson,  12  Ind.  477; 
MartindaU  v.  Brown,  18  Ind.  284;  Cravens  v.  Chambers, 
55  Ind.  5. 

The  appeal  most  be  dismiseed^  at  the  costs  of  the  appel- 
lants. 


KUTENFRANZ  ET  UX.  V.  StACBB. 


Sheriff's  SaIiE. — Notice  hy  PubHooHon, — Nempaper. — Dista$iee  from  Real 
EtUUe. — ^Where  the  several  newspapers  published  in  a  ooantj  are  all 
printed  in  the  same  town  or  city,  notice  of  a  sheriff's  sale  of  real  estate, 
I  by  publication  in  a  newspaper,  may  be  given  by  him  in  any  one  of  such 

I  newspapers,  regardless  of  the  fact  that  the  building  in  which  it  is  printed 

\  is  situated  at  a  greater  distance  from  such  real  estate  than  the  building 

I  in  which  another  is  printed. 

Prom  the  Gibson  Circuit  Court. 

J.  Baker,  Q.  F.  Baker  and  W.  F.  A.  Bemhamer,  for  ap- 
pellants. 

C.  A,  Buskirk,  for  appellee. 

Howe,  J. — This  was  an  action  by  the  appelleCi  as  plain- 
tiff, against  the  appellants,  as  defendants,  in  the  court  be- 
low, to  recover  the  possession  of  certain  real  estate,  par- 
ticularly described,  in  Gibson  county,  Indiana. 

Appellee's  complaint  was  in  the  ordinary  statutory  form 
in  such  cases ;  and  it  was  alleged  therein,  that  the  appel- 
lee was  the  owner,  in  fee  simple,  of  said  real  estate ;  that 
the  appellants  held  possession  thereof,  without  right,  and 
had  unlawfully  kept  the  appellee  out  of  possession ;  and 
judgment  was  demanded  for  the  recovery  of  said  real  es- 
tate, and  of  five  hundred  dollars  damages  for  being  kept 
out  of  the  possession  thereof,  and  for  other  proper  relief. 

To  this  complaint,  the  appellants  answered  by  a  gen- 
eral denial. 

The  cause  was  finally  tried  by  a  jury,  in  the  court  be- 
low, and  a  verdict  was  returned  for  the  appellee,  that  he 
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was  entitled  to  the  possession  of  the  premises  described 
in  his  complaint,  and  assessing  his  damages  at  four  hun- 
dred and  thirty-seven  dollars  and  fifty  cents. 

The  appellee  entered  a  remittitur  as  to  one  hundred  and 
fifty  dollars  of  the  damages  assessed  by  the  jury. 

The  appellants'  written  motion  for  a  new  trial  was 
overruled  by  the  court  below,  and  to  this  decision  they 
excepted;  and  the  judgment  was  then  rendered  by  that 
court,  in  favor  of  the  appellee  and  against  the  appellants, 
from  which  this  appeal  is  now  here  prosecuted. 

In  this  court,  the  only  error  properly  assigned  by  the 
appellants  is  the  decision  of  the  court  below,  in  over- 
ruling their  motion  for  a  new  trial. 

In  their  argument  of  this  cause  in  this  court,  the  ap- 
pellants' attorneys  have  presented,  and  apparently  rely 
upon,  one  single  point  for  the  reversal  of  the  judgment 
of  the  court  below.  Before  considering  the  point  thus 
presented  and  relied  upon,  a  brief  statement  of  the  facts 
of  the  case,  as  developed  by  the  evidence,  is  necessary  to 
a  proper  understanding  of  the  position  assumed  in  argu- 
ment by  appellants'  counsel. 

The  appellee  acquired  his  title  to  the  real  estate  de- 
scribed in  his  complaint  under  and  by  vfrtue  of  a  deed 
executed  to  him  by  the  sheriff  of  said  Gibson  county,  in 
pursuance  of  a  sale,  before  that  time  made,  to  the  appel- 
lee, by  the  said  sheriff,  under  an  order  of  sale  duly  issued 
to  him  on  a  judgment  rendered  by  the  court  of  common 
pleas  of  said  county,  in  favor  of  the  appellee  and  against 
the  appellants,  on  the  foreclosure  of  a  certain  mortgage, 
executed  to  the  appellee  by  the  appellants,  on  the  real 
estate  in  controversy. 

No  objection  is  taken  by  appellants'  counsel  to  said 
judgment  of  foreclosure,  or  the  order  of  sale  issued 
thereon ;  but  it  is  assumed,  and  argued  at  great  length 
and  with  much  earnestness,  that  the  sale  by  the  sheri^ 
to  appellee,  of  the  real  estate  in  controversy,  was  abso- 
lutelv  void,  because  of  the  fact  that  the  sheriff  had  not 
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advertised  the  time  and  place  of  such  sale  in  the  ^^  news- 
paper printed  nearest  to  the  real  estate."  Of  conrse,  if 
the  sale  was  void,  the  deed,  made  in  pursuance  of  said 
sale,  was  also  void. 

It  was  admitted,  on  the  trial  of  this  cause,  that  the 
sheriff's  notice  of  the  time  and  place  of  the  sale  in  ques- 
tion was  advertised  in  the  "  Princeton  Union  Clarion,"  a 
weekly  newspaper  of  general  circulation,  printed  in  the 
town  of  Princeton,  in  said  county;  and  the  appellants 
then  proved,  that,  at  and  during  the  time  of  the  puhlica- 
tion  of  said  notice  of  sale,  there  was  also  printed  in  said 
town  of  Princeton  another  newspaper  of  general  circular 
tion,  which  was  printed  in  a  building  situated  one  hun- 
dred feet  nearer  to  the  real  estate  advertised  for  sale  than 
the  building  in  which  the  "Princeton  Union  Clarion" 
was  printed,  and  that  the  two  buildings,  in  which  the  two 
newspapers  were  severally  printed,  "were  about  four 
hundred  feet  from  each  other."  It  was  also  shown  by  the 
evidence,  that  the  said  town  of  Princeton  was  about  one 
mile  square,  and  contained  about  two  thousand  inhabi- 
tants. 

In  section  467  of  the  practice  act,  it  is  provided,  that 
^'  The  time  and  place  of  making  sale  of  real  estate,  on 
execution,  shall  be  publicly  advertised  by  the  sheriff,  for 
at  least  twenty  days  successively,  next  before  the  day  of 
sale,  by  posting  up  written  or  printed  notices  thereof,  in 
three*  public  places  in  the  township  in  which  the  real 
estate  is  situated,  and  a  like  advertisement  at  the  door  of 
the  court-house  of  the  county ;  and  also  by  advertising  the 
same,  for  three  weeks  successively,  in  a  newspaper  printed 
nearest  to  the  real  estate,  if  any  such  newspaper  be  printed 
withm  the  jurisdiction  of  the  sheriff."  2  R.  S.  1876,  p. 
217. 

From  the  foregoing  statement  of  the  facts  in  the 
case  at  bar,  and  from  the  above  quoted  provisions  of  the 
statute,  prescribing  the  mode  in  which  the  time  and  place 
of  making  sale  of  real  estate,  on  execution,  shall  be  ad- 
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vertised,  the  point  presented  and  discussed  by  appellant's 
counsel,  in  this  cause,  is  made  .manifest.  They  insist,  that 
the  sheriff's  sale  of  the  real  estate  in  controversy  to  the 
appellee  was  absolutely  void,  for  the  reason  that  the  time 
and  place  of  such  sale  were  not  advertised  in  that  other 
newspaper,  which  is  nameless  in  the  record,  but  which  was 
printed  one  hundred  feet  nearer  said  real  estate  than  the 
"  Princeton  Union  Clarion." 

On  this  point  the  court  below  instructed  the  jury  trying 
the  cause,  as  follows : 

"  The  statute,  requiring  the  publication  to  be  made  in 
a  newspaper  nearest  to  the  real  estate,  must  receive  a  rea- 
sonable construction ;  and  the  fact,  that  the  advertisement 
in  this  case  was  published  in  a  newspaper,  printed  a  dis- 
tance of  one  hundred  feet  further  from  the  real  estate  in 
controversy  than  another  newspaper  was  printed,  at  the 
time  the  notice  was  given,  will  not  render  the  advertise- 
ment void;  but  it  is  a  substantial  compliance  with  the  law, 
and  the  sale  would  be  a  legal  sale,  if,  in  other  respects, 
made  in  conformity  with  the  law." 

It  seems  to  us,  thi^t  this  instruction  is  unobjectiona- 
ble, either  in  its  language  or  meaning.  It  was  not  the 
intention  of  the  Legislature,  as  we  construe  the  statute, 
that  the  words  used  therein  should  be  taken  in  their 
strict  literal  sense.  It  never  was  intended,  that  the 
sheriff  should  be  required  to  ascertain,  by  accurate  and 
•exact  measurement,  which  one  of  two  or  more  newspa- 
pers, published  in  the  same  town  or  city  in  his  county,  is 
the  nearest  to  the  particular  parcel  of  real  estate  he  may 
be  required  to  advertise  for  sale  on  execution.  Indeed,  it 
seems  to  us,  that  where,  as  in  this  case,  two  or  more 
weekly  newspapers  are  published  in  the  same  town  or 
city,  and  the  real  estate,  which  is  to  be  advertised  for  sale 
on  execution,  really  lies  nearer  to  such  town  or  city  than 
to  any  other  town  or  city  in  the  county  in  which  a  news- 
paper is  published,  then,  by  a  fair  and  reasonable  con- 
struction of  the  statute  quoted,  the  sheriff  may  advertise 
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Buch  sale  in  either  one  of  the  said  first-mentioned  news- 
papers, without  regard  to  the  particular  location  of  the 
building  in  such  town  or  city  in  which  either  of  the  said 
newspapers  may  be  published.  In  other  words,  we  think 
the  provision  of  the  statute  on  this  point  may  be  con- 
strued, fairly  and  reasonably,  as  if  it  read  thus :  *^  And 
also  by  advertising  the  same  for  three  weeks  succes- 
sively, in  a  newspaper  printed  in  the  town  or  city  nearest 
to  the  real  estate,"  etc. 

**  The  local  habitation  "  of  a  newspaper  is  the  town  or 
city,  and  not  a  particular  building  in  such  town  or  city, 
in  which  it  may  be  published. 

In  our  opinioD,  the  court  below  committed  no  error  ia 
overruling  the  appellants'  motion  for  a  new  trial  of  this 
cause. 

The  judgment  is  affirmed,  at  the  appellants'  costs 


The  Ikbianapolis,  Bloominqton  and  Western  B.  W.  Co. 

V.  Bailey. 

SuFBEME  CouBT. — Brief. — Diffmmal  of  Appeal — Where,  on  appeal  to  the 
Sapreme  Court,  the  appellant  fails  to  file  a  brief  within  the  time  pre- 
scribed by  the  rales  oi  that  court,  the  appeal  will  be  dismissed. 

From  the  Montgomery  Circuit  Court. 
BiDDLS,  C.  J. — This  case  was  submitted  on  the  24th  day 
of  May,  1876. 
Ko  brief  has  been  filed  by  the  appellant 
The  appeal  is  dismissed. 
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Stttmph  v.  The  GuARDiANfiHiP  OF  Pfbzffbb. 

Qtjabdiak  A3n>  Wabd. — Chuardian  <^  Iruane  Fenon, — Duties  and  Powers  of, 
— ^The  same  duties  aie  reqaired  of,  and  the  same  powers  granted  to,  the 
guardian  of  an  insane  person,  ss  are  required  of,  and  granted  to,  the 
guardian  of  a  minor,  so  far  as  the  same  are  applicaUe. 

Same. — NegUd  of  QuardiofL — Intaresi. — Where  a  guardian  allows  his  ward's 
money  to  lie  idle  in  his  hands  for  an  unreasonable  time,  or  mingles  the 
same  with  his  own,  he  is  chargeable  with  interest  thereon. 

Same.— i2cpor<.—Ortfer  qf  Court,^FaUurt  to  Except. — /Varfies.— Where,  on 
making  a  report,  intended  to  be  final,  of  the  estate  of  his  ward,  a  guar- 
dian, pursuant  to  an  order  of  the  court  and  without  exception  thereto, 
makes  a  new  report  of  such  estate,  charging  himself  with  an  increased 
amount,  he  can  not  afterward  object  to  such  order. 

Same. — (hiardkmshiip  Terminakd  by  Death, — Duty  q^  ChtardUm. — CbnIsmpC — 
The  guardianship  of  an  insane  person  is  terminated  bj  the  death  of  the 
ward,  and  the  duty  of  the  guardian  then  is  to  fuUj  account  for,  and  pay 
over  to  the  proper  person,  all  of  his  deceased  ward's  estate  remaining  in 
his  hands ;  but  his  performance  of  such  duty  can  not  be  enforced  by  an 
order  of  the  court  to  pay  such  estate  into  court,  for  the  use  of  the  proper 
person,  within  a  certain  time,  or  **  show  cause  why  he  does  not  stand  in 
contempt/' 

Same. — Remedy  of  Heir. — Statute  Construed. — Embessding  Guofdian. — ^Where 
a  guardian  fails  to  account  for,  and  pay  over,  the  estate  of  his  deceased 
ward,  the  remedy  of  the  person  entitled  to  such  estate  is  by  an  action 
against  the  guardian  personally,  or  on  his  bond ;  as  section  161  of  the 
act  in  relation  to  the  seUlement  of  decedent's  estates,  2  K  &  1876,  p.  549, 
proyiding  that  an  embessling  administrator  or  executor  may  be  attached 
and  imprisoned,  does  not  apply  to  an  embezsling  guardian. 

From  the  Marion  Circuit  Court. 

R.  B.  Dunearij  C.  W.  Smith  and  J.  S.  Duncan^  for  ap- 
pellant. 
J.  S.  Beid  and  L  Klingensmithj  for  appellee. 

HowK,  J. — It  appears,  from  the  record  of  thiB  cause, 
that  the  appellant,  John  B.  Stumph,  prior  to  the  19th  day 
of  November,  1864,  had  been  duly  appointed  guardian 
of  the  estate  of  Elizabeth  Pfeiffer,  a  person  of  unsound 
mind.  On  the  27th  day  of  February,  1877,  the  appel- 
lant, as  such  guardian,  presented  to  the  court  below  his 
"  final  report,"  in  which  it  was  recited  that  his  ward,  the 
said  Elizabeth  Pfeilier,  was  then  deceased.    In  this  final 
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report,  the  appellant  diarged  himself  <^with  funds  on 
hand,  as  per  last  report/'  and  with  interest  from  October 
17th,  1868,  when  said  ^Mast  report"  appears  to  have  been 
made,  to  February  17th,  1877 ;  and,  after  claiming  sundry 
credits,  the  appellant  charged  himself,  in  his  *^  final  re- 
port," with  ''  balance  on  hand,  92,017.S&." 

When  this  ^^ final  report"  was  filed  in  the  court  below, 
one  Christina  Stumph,  who  is  described  in  the  record  as 
^^  the  sole  heir  of  Elizabeth  Pfeifier,  deceased,"  appeared 
and  filed  written  exceptions  to  said  report,  upon  the 
ground  that  it  was  ^'  incorrect,  wrong  and  not  true,"  and 
did  her  great  wrong  and  injustice,  in  certain  specified  par* 
ticulars. 

To  these  exceptions,  ihe  appellant  filed  his  verified  an- 
swer; and  the  said  final  report,  and  the  exceptions  there- 
to, and  the  appellant's,  answer  to  the  exceptions,  were 
then,  by  agreement,  submitted  to  the  court  below,  upon 
the  evidence  adduced  in  relation  thereto,  ^'  for  settle- 
ment." Upon  this  hearing,  the  court  below  made  the 
following  order : 

^^  The  said  guardian  should  have  kept  all  moneys  com- 
inginto  his  hands  upon  interest,  and  having  failed  to  do  so, 
he,  himself^  must  be  charged  with  interest  accordingly; 
the  guardian  will  therefore  make  out  his  final  accounts 
anew  from  ihe  beginning,  charging  himself  with  interest 
at  the  rate  of  six  per  cent,  per  annum,  compounded,  un- 
til the  date  of  the  making  of  his  first  report,  to  wit,  Oc- 
tober 18th,  1^68,  and  thereafter  charging  himself  with 
interest  at  the  rate  of  nine  per  cent,  per  annum,  com- 
pounded; the  guardian  is  allowed  one  hundred  dollars 
for  his  services,  one-half  of  which  amount  he  may  place 
to  his  credit  at  the  time  of  making  his  first  report.  He 
is  allowed  the  sum  of  twenty-five  dollars  for  his  attor- 
neys. Smith  &  Hawkins,  for  services  in  this  behalf." 

In  pursuance  of  this  order,  the  appellant,  as  such  guar- 
dian, made  a  new  final  report,  in  which  he  charged  him- 
self^ after  deducting  all  credits,  with  a  ^<  balance  in  his 
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haads  of  two  thousand  six  hundred  itnd  four  dollars/' 
This  report  was  approved,  and  thereupon  the  court  below 
made  the  following  order : 

^^And  now  said  John  B«  Stumph  is  ordered  and  di- 
rected to  pay  said  sum  of  two  thousand  six  hundred  and 
four  dollars  (1(2,604),  with  ten  per  cent,  interest  until 
paid,  within  thirty  (30)  days  herefrom,  into  court,  for 
the  use  of  said  Christina  Stumph,  the  sole  heir  of  said 
Elizabeth  Pfeiffer,  deceased ;  which  payment  in  court  of 
said  sum  shall  completely  discharge  said  John  B.  Stumph, 
as  such  guardian,  and,  failing  therein,  to  show  cause  why 
he  does  not  stand  in  contempt  of  this  court;  and  the 
costs  accrued  herein,  by  reason  of  the  exceptions  to  the 
report  of  said  guardian,  are  now  adjudged  against  the 
said  John  B.  Stumph,  and  to  which  finding  and  order  the 
said  John  B.  Stumph  now  excepts." 

The  appellant's  bill  of  exceptions  is  properly  in  the 
record. 

In  this  court,  the  appellant  has  assigned  the  following 
alleged  errors  of  the  court  below : 

Ist.  In  requiring  him,  as  such  guardian,  prior  to  the  date 
of  his  first  report,  to  annually  compound  interest  on  the 
money  in  his  hands  at  the  rate  of  six  per  cent,  per  an- 
num, and  from  the  date  of  his  second  report  to  annually 
compound  interest  on  the  money  in  his  hands  at  the  rate 
of  nine  per  cent,  per  annum ;  and, 

2d.  In  ordering  him  to  pay  the  sum  of  two  thousand 
six  hundred  and  four  dollars,  with  ten  per  cent,  interest 
until  paid,  within  thirty  days,  into  court,  for  the  use 
of  the  said  Christina  Stumph;  and,  failing  therein,  to 
show  cause  why  he  did  not  stand  in  contempt  of  said 
court. 

We  will  consider  and  decide  the  questions  arising  under 
these  several  alleged  errors  in  the  order  of  their  assign- 
ment: 

1st.  The  appellant  was  appointed  guardian  of  the  per- 
son and  estate  of  Elizabeth  Pfeiffer,  a  person  of  unsound 
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mind,  we  may  assame,  by  the  court  having  probate  jaris- 
dictioD  at  the  time  in  Marion  county,  Indiana,  under  the 
provisions  of  ^^  An  act  defining  who  are  persons  of  un* 
sonnd  mind,  and  authorizing  the  appointment  of  guar- 
dians for  such  persons/'  etc.,  approved  May  29th,  1852. 
2  K.  8. 1876,  p.  598.  Under  the  8th  section  of  this  act, 
^*  The  same  duties  are  required  of,  and  the  same  powers 
granted  to,  guardians  of  persons  of  unsound  mind  as  are 
required  of,  and  granted  to  guardians  of  minors,  so  far 
as  the  same  may  be  applicable."  2  K.  S.  1876,  p.  600. 
In  the  9th  section  of  ^^  An  act  touching  the  relation  of 
guardian  and  ward,"  approved  June  9th,  1862,  the  duties 
of  guardians  of  minors  are  defined  with  clearness  and 
precision.  2  R.  S.  1876,  p.  588.  Among  the  duties  of 
guardians,  enjoined  on  them  in  and  by  the  said  9th  sec- 
tion, those  duties,  which  are  especially  applicable  to  the 
case  we  are  now  considering,  are  the  following : 

^Second.  To  manage  the  estate  for  the  best  interest 
of  his  ward ; "  and, 

^^  Fourth.  At  the  expiration  of  his  trust,  fully  to  ac- 
count for  and  pay  over  to  the  proper  person,  aU  of  the 
estate  of  said  ward  remaining  in  his  hands." 

It  seems  very  clear  to  us,  that  the  appellant  did  not 
manage  the  estate  of  his  ward,  consisting  of  money  in 
his  hands,  for  her  best  interest.  His  negligence  and  un- 
reasonable delay  in  making  proper  investments  of  his 
ward's  estate,  under  the  order  and  direction  of  the  proper 
court,  were  such  breaches  of  his  official  duty  as  guar- 
dian as  rendered  him  personally  liable  to  account  for  in- 
terest on  the  amount  of  said  estate.  Where  a  guardian 
allows  his  ward's  money  to  lie  idle  for  an  unreasonable 
time,  or  mingles  such  money  with  his  own,  the  law  seems 
well  settled,  that  he  is  chargeable  with  interest  on  the 
amount  of  such  money.  Schouler  Domestic  Relations,  p. 
477,  and  notes.  It  is  the  duty  of  a  guardian  to  keep  his 
ward's  money  safely,  and  at  interest,  when  he  can ;  and 
if  he  fails  to  invest  such  money  profitably,  when  he  can 
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do  80,  he  must  be  charged  with  interest  thereon.  Eleeve 
Domestic  Relations,  3d  ed.,  p.  467,  and  notes. 

It  seems  to  us,  that  the  appellant  is  in  no  condition  to 
complain,  in  this  court,  of  the  first  order  of  the  court  be* 
low  in  this  case,  as  the  record  fails  to  show  that  he  ob- 
jected or  excepted,  at  the  time,  to  said  order.  On  the 
contrary,  it  appears  from  the  record,  that,  upon  the  mak- 
ing of  said  order,  in  pursuance  thereof  and  without  ob- 
jection thereto,  the  appellant  at  once  submitted  to  the 
court,  for  approval,  his  verified  report,  claiming  as  cred- 
its therein  the  allowances  made  in  said  order,  and  ac- 
knowledging that  there  was  then  a  balance  in  his  hands, 
belonging  to  his  ward's  estate,  of  two  thousand  six  hun- 
dred and  four  dollars.  In  this  condition  of  the  record, 
the  first  alleged  error  complained  of  by  the  appellant 
was  not  properly  saved,  in  our  opinion,  and  presents  no 
question  for  our  consideration. 

2d.  The  second  error  assigned  calls  in  question  the  va- 
liditv  of  the  final  order  of  the  court  below  in  this  case. 
We  know  of  no  law  which  authorized  the  making  of 
this  final  order.  The  appellant's  guardianship  of  Eliza* 
beth  Pfeiffer  had  terminated  with  the  death  of  his  ward. 
2  R.  S.  1876,  p.  601,  sec.  9.  The  appellant's  duty  then 
was,  as  his  trust  had  expired,  ^^  fully  to  account  for  uid 
pay  over  to  the  proper  person,  ^1  of  the  estate  of  said 
ward  remaining  in  his  hands."  If  the  appellant  failed  to 
discharge  this  duty,  it  seems  to  us,  that  the  only  remedies 
of  "  the  proper  person  '*  who  might  be  entitled  to  said 
estate  were  either  an  action  against  the  appellant  per- 
sonally, or  an  action  on  his  bond,  as  guardian.  The  ex- 
traordinary remedy  given  by  section  161  of  the  decedents' 
estates  act,  where  ^^any  executor  or  administrator  shall 
embezzle  or  conceal  any  of  the  property  of  the  decedent," 
is  not  applicable  in  terms,  nor  has  it  been  made  applica- 
ble by  any  statutory  provision,  to  the  case  of  a  guardian, 
either  of  a  minor  or  of  a  person  of  unsound  mind. 

In  our  opinion,  the  said  final  order  of  the  court  below 
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is  erroneoufl,  except  as  to  the  payment  of  costs  in  that 
court  by  the  appellant;  and,  with  that  exception,  the 
said  final  order  is  reversed,  with  costs,  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


The  Citt  op  Crawfordbville  v.  Locehart  et  al. 

Mbchakic's  LncN. — MaUfial  Man, — JPUading, — ^A  complaint  to  enforce  a 
mechanic'a  lien,  iix  materials  naed  in  the  conetraction  of  a  building, 
most  allele  that  sach  materials  were  famished  specially  for  that  building. 

Fom  the  Montgomery  Circuit  Court. 

M.  W.  Bruner  and  T.  -ET.  Bwtine,  for  appellant. 

Perkins,  J. — Suit  to  enforce  a  mechanic's  lien« 

A  demurrer  was  overruled  to  the  complaint. 

The  plaintiff  recovered  below. 

The  complaint  was  iatally  defective.  It  did  not  show 
that  the  lumber,  for  which  the  lien  was  claimed,  was  furnish- 
ed for  the  building  on  which  the  lien  was  sought  to  be  en- 
forced. 

There  were  other  errois  in  the  case,  but  the  one  named  is 
&tal.     The  City  of  CfrawfordsvUie  v.  Brundage,  57  Ind.  262. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, etc. 


CONAWAY  V.  OaRPEHTER  BT  UX. 

MosiOAQE.— fbrec^oeure. — FUading, — Defence, — CounUr-Ciaim, — Payment. — 
BedempHon.^-ln  an  action  to  foreclose  a  mortgage,  in  form  a  deed  ab- 
solute, given  to  secure  the  payment  of  a  debt,  the  defendant  answered, 
alleging  that  he  dad  "overpaid  said  indebtedness,"  in  a  certain  sum,  and 
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praying  jadgment  therefor,  and  that  such  ''deed  may  be  declared  a 
mortgage/'  and  adjudged  satisfied. 

Held,  on  demurrer,  that  snch  answer  is  not  a  complaint  to  redeem,  bat  is 
sufficient  as  a  counter-claim^  for  the  satisfaction  of  the  mortgage. 

Heldf  also,  that  the  sufficiency  of  snch  counter-claim  is  to  be  determined 
by  its  own  allegations,  and  not  by  reference  to  another  paragraph  of  an- 
swer, which  simply  alleges  payment 

Saice. — IVomisMry  Note. — In  an  action  on  a  promissory  note,  the  plaintiff 
is  entitled,  in  the  absence  of  evidence  to  the  contrary,  to  recover  the  faJl 
amount  of  the  note,  including  any  l^;al  interest  therein  provided  for. 

From  the  Ohio  Circuit  Ck>urt. 

L,  N.  PoMiaon,  D.  T,  Downey  and  H.  S.  Downey ^  for  ap- 
pellant. 
J.  D,  Haynea  and  /.  K,  Thompmny  for  appellees. 

WoRDENy  J. — ^Action  by  the  appellant,  against  the  appel- 
lees^ to  foreclose  a  certain  mortgage  executed  in  the  form  of 
a  deed,  absolute  on  its  face,  to  secure  the  payment  of  two 
promissory  notes,  executed  by  the  defendant  Jonathan  Car- 
penter^ to  the  plainti£F. 

The  notes  amount,  on  their  face,  to  $2^474^  besides  inter- 
esty  and^  at  the  time  of  their  execution,  the  plaintiff  exe- 
cuted to  the  defendant  Jonathan  a  bond  stipulating  for  the 
reconveyance  of  the  land  upon  the  payment  of  the  notes. 

The  defendants  answered  in  several  paragraphs,  setting 
up,  among  other  things,  pavment. 

The  third  paragraph  of 'the  aiswer  we  construe  to  be  a 
counter-claim.  It  sets  up,  among  a  variety  of  other  things, 
that  the  defendants  ''have  overpaid  said  indebtedness  in 
the  sum  of  two  thousand  dollars,  for  which  they  pray  judg- 
ment, and  that  the  deed  may  be  declared  a  mortgage,  and 
be  adjudged,  declared  and  decreed  cancelled  and  satisfied, 
and  for  all  relief  to  which  they  may  be  entitled. " 

The  plaintiff  demurred  to  the  counter-claim,  for  want  of 
suiBcient  facts,  but  the  demurrer  was  overruled,  and  the 
plaintiff  excepted. 

Issues  were  formed,  and  the  cause  submitted  for  trial  to  the 
court,  who  found  for  the  plaintiff  in  the  sum  of  one  thousand 
and  nine  dollars  and  forty-two  cents,  and  rendered  judgment 
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accordingly.  The  j^ntiff  moved  for  a  new  trial,  for  the 
caase»  among  others,  that  the  court  had  erred  in  assessing 
the  amount  of  his  recovery,  it  being  for  too  small  a  sum, 
but  the  motion  was  overruled,  and  exception  taken. 

The  errors  assigned  call  in  question  the  correctness  of  the 
ruling  of  the  court  on  the  demurrer,  and  in  overruling  the 
motion  for  a  new  trial. 

It  is  objected,  that  the  counter-claim  is  in  the  nature  of  a 
complaint  to  redeem,  and  bad  for  not  containing  an  offer  to 
pay  what  might  be  found  due.  Doubtless,  had  that  been  the 
character  of  the  pleading,  the  offer  would  have  been  neces- 
sary. Kemp  V.  MiicheUf  36  Ind.  249.  But  we  do  not  re- 
gard the  pleading  as  claiming  the  right,  or  asking  the  privi- 
lege, of  redeeming. 

it  goes,  so  &r  as  its  allegations  above  noticed  are  con- 
cerned, upon  the  theory  that  the  debt  has  been  fully  paid 
and  overpaid,  and  asks  that  the  mortgage  be  decreed  **  satis- 
fied.'' 

It  is  also  suggested,  that  the  allegation  of  payment  or  over- 
payment should  not  be  regarded  as  having  much  impor- 
tance, inasmuch  as  there  was  a  paragraph  of  answer  setting 
up  payment 

The  two  paragraphs  must  not  be  confounded. 

The  paragraph  of  answer  setting  up  payment  went  simply 
in  bar  of  the  action.  The  counter-claim  was  not  plead  in 
bar  of  the  action.  It  alleged  facts  entitling  the  defendants 
to  affirmative  relief,  and  they  prayed  such  relief,  viz.:  a  decree 
that  the  mortgage  be  satisfied. 

Without  the  counter-claim,  the  plaintiff  might'  have  dis- 
missed his  action  at  any  time  before  the  finding  of  the  court 
was  announced,  and  thereby  have  deprived  the  defendants 
of  tlie  benefit  of  any  evidence  they  had  offered  in  support 
of  their  answer  of  payment,  and  have  aflerward  brought 
another  action  of  the  same  cause.  But  the  counter-claim 
having  been  filed,  the  dismissal  of  the  original  action  would 
not  have  taken  out  the  counter-claim ;  and  the  defendants  in 
the  original  action  could  have  gone  on  with  the  trial  of  their 
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oounter-claim^  and,  if  snooessful  therein,  could  have  had  a 
judgment,  that  the  mortgage  Was  satisfied,  which  would  have 
barred  another  action  to  foreclose.  2  R.  S.  1876,  pp.  184-5, 
sees.  363-5. 

The  fact,  that  the  defendants  had  set  up  payment  in  a  par- 
agraph of  answer,  is  of  no  importance  whatever,  in  deter- 
mining the  sufficiency  of  the  counter-claim.  And  we  think 
the  allegation  in  the  cottnter-olaim,  that  the  defendants  had 
overpaid  the  indebtedness,  was  sufficient  to  make  it  good 
on  demurrer,  without  reference  to  other  matters  therein. 

If  there  was  any  uncertainty  as  to  the  time  or  mode  of 
payment,  the  defendants  might  have  been  required  by  mo- 
tion to  have  made  the  allegation  more  oertain. 

We  have  not  examined  the  other  allegations  of  the  coun- 
ter-claim, with  a  view  to  determine  the  sufficiency  thereof, 
but  are  of  opinion,  that,  upon  the  ground  stated,  it  was  good, 
and  that  the  court  did  not  err  in  overruling  the  demurrer. 

We  come  to  the  motion  for  a  new  trial.  It  would  sub- 
serve no  useful  purpose  to  set  out  the  evidence  in  the  cause, 
or  to  try  to  condense  it.  We  are  not  satisfied  that  justice 
has  been  done,  as  it  seems  to  us,  from  the  evidence,  that  the 
plaintiff*  was  entitled  to  more  than  he  recovered.  Prima  fa- 
eiey  the  plaintiff  was  entitled  to  recover  the  amount  of  his 
notes  and  interest,  making  proper  deductions  for  payments; 
and  we  find  nothing  in  the  evidence  showing  payment,  mis- 
take, want  of  consideration,  or  otherwise,  that  should,  in  our 
opinion,  reduce  the  plaintiff's  claim  down  to  as  low  a  sum  as 
that  recovered. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


WiNDMAN  V.  ThB  CiTT  07  VdTCEKNBS  ST  AL. 


City, — AnnexaHon  of  Territory, — How  Made, — Er^oming  Municipal  Tcaniion, 
168     2571  — Appeal, — Evidence. — County  ComnUssionerB. — FUading. — ^In    an    actioo 

against  a  city,  by  the  owner  of  real  estate,  which  had  been  annaied 
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UieretOy  to  enjoin  the  collection  of  mnnidpol  taxes  BflBOWcd  thereon  bj 
the  city,  the  complaint  alleged,  that  the  proceeding  annexing  snch  real 
estate  was  void,  for  the  reasons  that  such  real  estate  was  used  exclasively 
for  farming  purposes,  and  was  not  contiguous  to  the  city,  and  had  not 
been  laid  off  in  lots ;  that  no  petition  for  snch  annexation  had  been  pre- 
sented to  the  board  of  commissioners  by  the  city ;  that  the  city  had  as- 
signed no  reasons  for  such  annexation,  in  a  petition  therefor ;  that  no 
accurate  description  of  the  real  estate  by  metes  and  bounds,  and  no  plat 
thereof,  had  been  presented  to  the  board  by  the  city ;  that  no  sufficient 
notice  of  such  petition  by  publication  had  been  given ;  that  no  appli- 
cation for  such  annexation  had  been  made  to  or  acted  upon  by  such 
board  at  any  regular  or  lawful  session;  and  that  plaintiff  had  neyer  had 
any  notice  of  such  proceeding. 

Held,  on  demurrer,  that  the  complaint  is  sufficient. 

Hdd,  also,  that  such  proceeding,  to  be  valid,  must  be  in  strict  conformity 
with  the  statute  authorising  it. 

Held,  also,  that  the  decision  of  the  board  in  such  proceeding  is  one  from 
which  no  appeal  lies. 

Held,  also,  that  only  when  the  proceedings  in  such  case  have  strictly  com- 
plied with  the  statute  is  the  entry  of  such  annexation,  or  an  attested  copy 
thereof,  conclusive  evidence  of  annexation. 

From  the  Knox  Circuit  Court. 

H.  8.  Cauthom,  for  appellant 
J.  if.  Boyle,  for  appellees. 

HowKy  J. — In  this  action,  the  appellant,  as  plaintiff,  sued 
the  appellees,  as  defendants,  in  the  court  below.  The  object 
of  the  action  was  to  enjoin  the  appellees  fron^  collecting  cei^- 
tain  taxes,  which,  the  appellant  claimed,  had  been  illegally 
assessed  against  his  real  estate  by  the  appellee  The  City  of 
Vinoennes  for  municipal  purposes. 

The  appellant's  complaint  was  in  two  paragraphs,  to  each 
of  which  the  appellees  separately  demurred  for  the  want  of 
sufficient  facts  therein  to  constitute  a  cause  of  action* 

The  demurrers  to  the  first  paragraph  were  overruled,  and 
the  demurrers  to  the  second  paragraph  were  sustained,  by 
the  court  below;  and  to  the  latter  decision  the  appellant 
excepted. 

The  appellees  then  answered,  by  a  general  denial,  the  first 
paragraph  of  the  complaint;  and  the  issues  thus  joined  were 
Vol.  LVm.— 31 
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tried  by  the  oonrt^  upon  an  agreed  statement  of  iacts,  and  a 
finding  made  for  the  appellees.  And^  over  the  appellant's 
motion  for  a  new  trial^  and  his  exception  saved,  judgment 
was  rendered  hj  the  court  below,  on  its  finding. 

In  this  court,  the  appellant  has  assigned  several  alleged 
errors,  among  which  is  the  decision  of  the  court  below,  in 
sustaining  the  appellees'  demurrers  to  the  second  paragraph 
of  his  complaint. 

As  the  controlling  and  decisive  questions  in  this  case  are 
fiiirly  presented  by  this  second  paragraph  of  the  complaint, 
and  the  error  assigned  thereon,  we  will  consider  these  ques- 
tions, as  thus  presented,  in  this  opinion.  To  this  end,  we 
will  first  give  a  summary  of  the  facts  alleged  in  this  para- 
graph of  the  complaint. 

The  appellant  alleged  therein,  that  he  was  the  owner  of  a 
certain  parcel  of  real  estate,  particularly  described,  in  Knox 
county,  Indiana,  containing  five  acres,  and  was  a  citizen  of  said 
county ;  that  his  said  real  estate  was  used  and  occupied  by  him 
exclusively  for  agricultural  purposes;  that  said  real  estate 
was  not  laid  ofi^  into  lots,  and  was  not  contiguous  to  the  cor- 
porate limits  of  the  city  of  Vincennes,  in  March,  1869 ;  that 
he  never  consented,  that  his  said  real  estate  should  be  an- 
nexed to  and  made  part  of  the  city  of  Vincennes;  that  said 
city  of  Vincennes,  in  March,  1869,  disregarding  his  wishes 
and  interest,  for  the  sole  purpose  of  increasing  the  amount 
of  its  taxable  property,  and  wrongfully  subjecting  appellant 
to  the  burthens  of  city  taxes,  attempted,  in -Violation  of  law, 
to  annex  his  said  real  estate  to  said  city,  and  to  that  end 
procured  the  board  of  commissioners  of  said  Knox  county  to 
enter  of  record  a  pretended  order  annexing  his  said  real 
estate,  with  other  tracts,  to  said  city;  but  the  appellant 
averred  and  charged,  that  said  pretended  order  of  annexa- 
tion by  said  commissioners  was  void  and  of  no  force  and  ef- 
fect whatever,  for  the  following  reasons,  to  wit : 

1st.  That  said  city  of  Vincennes  did  not  present  to  said 
board  of  commissioners  any  petition  whatever,  praying  for 
said  annexation ; 
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2d.  That  eaid  city  did  not  set  forth  to  said  board  of  com- 
missioners^ in  a  petition,  the  reasons  for  said  annexation ; 

3d.  That  said  city  never  presented  to  said  board  of  com- 
missioners an  accurate  description,  by  metes  and  bounds, 
accompanied  with  a  plat,  of  the  lands  or  territory  proposed 
or  desired  to  be  annexed  to  said  city ; 

4th.  That  the  common  council  of  said  city  did  not  give 
thirty  days'  notice,  by  publication  in  some  newspaper  of  the 
city,  of  the  intended  petition,  describing  in  such  notice  the 
territory  sought  to  be  annexed ; 

6th.  That  said  application  for  said  annexation  was  never 
made  to  said  board  of  commissioners  at  a  regular  term  held 
according  to  law ; 

6th.  That  said  board  of  commissioners  never  acted  upon 
any  application  for  said  annexation  of  said  real  estate,  made 
by  said  city  or  in  its  behalf,  at  a  regular  term  of  its  court 
held  according  to  law,  nor  at  any  term  whatever,  held  in 
conformity  to  law,  nor  at  any  term  whatever,  of  which  the 
public  or  the  appellant  had  any  notice  whatever,  or  of  which 
they  or  appellant  were  bound  to  take  notice ;  and, 

7th.  That  no  notice  whatever  was  ever  given  by  said 
city,  or  by  any  one  in  its  behalf,  of  the  time,  place,  or  term 
of  the  said  board  of  commissioners,  when  any  petition  for 
the  annexation  of  said  real  estate  would  be  presented  to  said 
board,  and  that  the  appellant  never  had  any  notice  what- 
ever thereof. 

Wherefore  the  appellant  averred  and  charged,  that  the 
said  pretended  proceedings  for  the  annexation  of  his  said 
real  estate  were  coram  non  judice,  and  consequently  were 
null  and  void;, and  that  the  said  bourd  of  commissioners 
never  lawfully  acquired  jurisdiction  in  the  premises,  and 
their  pretended  action  and  order  therein  were  nail  and  void. 

It  was  then  alleged,  that,  under  said  pretended  annexation, 
the  appellee  The  City  of  Yincennes  had  unlawfiiUy  and 
wrongfully  caused  the  appellant's  said  real  estate  to  be  listed 
for  taxation,  and  had  unlawfully  and  wrongfully  assessed  said 
real  estate  with  taxes,  for  the  purposes  of  said  city,to  the  amount 
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of  fifty-four  dollars  and  forty-eight  cents;  and  that  the  appel- 
lees were  threatening  to^  and  would  if  not  enjoined  there- 
from,  collect  such  illegal  and  wrongful  taxes,  by  distress  and 
sale  of  the  appellant's  property.     Wherefore,  etc. 

Copies  of  the  annexation  proceedings,  mentioned  in  said 
paragraph  of  complaint,  were  therewith  filed  and  made  part 
thereof 

It  is  very  clear,  we  think,  that,  under  the  averments  of 
the  second  paragraph  of  appellant's  complaint,  and  the  truth 
of  these  averments  was  conceded  by  appellees'  demurrers, 
the  proceedings  had  and  held  by  The  City  of  Vincennes,  and 
by  the  board  of  commissioners  of  said  Knox  county,  for  the 
annexation  of  appellant's  said  real  estate  to  said  city  of 
Vincennes,  were  informal,  illegal,  and  absolutely  void  and 
of  no  effect. 

The  only  authority  for  the  institution,  prosecution  and 
hearing  of  such  proceedings  for  the  annexation  to  an  incor- 
porated city  of  territory  contiguous  thereto,  without  the 
consent  of  the  owner  or  owners  of  such  territory,  is  to  be 
found  in  sections  85  and  86  of  the  general  law  of  this  State 
for  the  incorporation  of  cities,  approved  March  14th,  1867. 
1  E.  S.  1876,  p.  311. 

In  the  case  of  The  City  of  Peru  v.  Bearss^  55  Ind.  576, 
in  construing  these  sections,  with  reference  to  the  proceed- 
ings authorized  thereby,  we  used  this  language :  '^  In  other  . 
words,  the  entire  proceedings  for  the  annexation  of  contig- 
uous territory  to  incorporated  cities  are  statutory  proceed- 
ings ;  and  to  make  them  operative  and  give  them  validity, 
it  is  essentially  necessary  that  all  the  proceedings  should  be 
in  strict  conformity  with  the  provisions  and  requirements  of 
the  statute." 

In  the  case  now  before  us,  it  is  conceded  by  appellees' 
demurrers  to  the  second  paragraph  of  appellant's  complaint, 
that  the  provisions  and  requirements  of  the  statute  were  not 
complied  with  in  the  attempted  annexation  of  the  appellant's 
real  estate  to  the  city  of  Vincennes;  and  therefi)re  we  hold 
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that  such  attempted  annexation  was  inoperative  and  invalid 
for  any  porpose. 

But  it  is  provided  in  said  section  86,  mipraj  that  an  attested 
copy  of  the  entry  of  annexation,  made  by  the  board  of  com- 
missionersy  '^  shall  be  conclusive  evidence  of  such  annexa- 
tion in  all  courts  in  this  State  ;^'  and  therefore,  and  therefrom, 
it  is  argued  that  such  entry  of  annexation,  once  made  by  the 
proper  board,  whether  made  in  conformity  with,  or  in  direct 
violation  of,  the  requirements  of  the  statute,  is  final  and  con- 
clusive as  to  all  matters  or  questions  properly  connected 
with  such  annexation.  It  may  be  conceded,  that  an  entry 
of  annexation,  made  by  the  proper  board  of  commissioners, 
in  a  proper  proceeding  for  that  purpose,  instituted  by  the 
proper  party,  in  the  proper  mode,  and  after  proper  notice 
and  hearing  of  the  cause,  or  an  attested  copy  of  such  entry, 
would  be  conclusive  evidence  of  such  annexation  ;  for  such 
an  entry  would  be  the  final  judgment  of  a  competent  tri- 
bunal, clothed  by  law  with  exclusive  jurisdiction  of  the 
subject-matter  of  the  cause,  and  which  had  acquired  jurisdic- 
tion of  the  persons  of  all  parties  interested  in  the  proceed- 
ing, in  the  mode  prescribed  by  the  statute.  It  will  not  do, 
however,  as  it  seems  to  us,  to  say  that  an  entry  of  annexa- 
tion, which  has  not  been  made  in  strict  conformity  with  the 
requirements  of  the  statute,  shall  be  conclusive  of  the  rights 
of  interested  parties. 

The  law  does  not  contemplate  nor  provide,  that  any  entry 
of  annexation  shall  be  conclusive  evidence,  except  it  be  such 
an  entry  as  has  been  made  pursuant  to,  and  in  accordance 
with^  the  plain  provisions  of  the  statute. 

It  appears  from  the  record  in  this  cause,  that  the  decisions 
of  the  court  below  therein  were  made  upon  the  theory,  that 
an  entry  of  annexation,  once  made  by  the  board  of  commis- 
sioners and  recorded,  was  conclusive  evidence  of  annexation, 
and  could  not  be  impeached. 

In  our  view  of  the  matter,  this  theory  is  wrong,  and  is  not 
supported  nor  justified  by  the  intent  and  meaning  of  the 
statute. 
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It  seems  to  ns,  that,  if  the  averments  of  the  second  para- 
graph of  the  complaint  were  trae  in  fact^  then  the  annexa- 
tion proceedings  before  the  board  of  commissioners  of  Knox 
county  were  wholly  unauthorized  by  law^  and  were  there- 
fore void. 

An  appeal  will  not  lie  from  the  action  or  decision  of  a 
board  of  commissioners,  in  the  proceedings  authorized  by 
said  sections  86  and  86  of  the  general  law  for  the  incopora- 
tion  of  cities.  It  was  so  held  by  this  court,  in  the  case  of 
City  of  Indianapolis  v.  Sturm,  39  Ind.  159,  and  in  the 
later  case  of  The  City  of  Peru  v.  Bearsa,  supra.  In  this  lat- 
ter case,  it  was  said :  ^^  In  such  a  proceeding  as  the  one  we 
are  considering,  the  law  makes  no  provision  for  any  appeal 
from  any  decision  of  the  board  of  commissioners,  however 
erroneous  it  may  have  been,  to  any  other  tribunal.  It  fol- 
lows, therefore,  that  whenever  a  wrong  decision  is  made  by 
the  board,  in  such  a  proceeding  as  this,  the  parties  aggrieved 
thereby  are  without  any  adequate  remedy,  except  such  as 
may  be  afforded  by  an  action  like  the  one  now  before  us." 

In  the  case  cited,  as  in  this  case,  the  action  was  brought  to 
enjoin  the  collection  of  taxes  assessed  on  land,  which,  it  was 
claimed,  had  been  illegally  annexed  to  a  city.  Stilz  v.  Uie 
OUy  of  Indianapolis,  55  Ind.  515. 

In  our  opinion,  the  court  below  erred  in  this  case,  in  sus- 
taining the  appellees'  demurrers  to  the  second  paragraph  of 
appellant's  complaint. 

The  judgment  is  reversed,  at  the  appellees'  costs^  and  the 
cause  is  remanded,  with  instructions  to  overrule  the  demur- 
rers to  the  second  paragraph  of  the  complaint,  and  for  further 
proceedings. 


Palmer  et  al.  v.  Wbioht  et  al. 

Trespass  on  Land. — Eaaement, — Advene  JPbsteeaion, — Right  of  Way. — ^Where, 
in  an  action  of  treepaas  for  entering  upon  the  lands  of  the  plaintiil^  and 
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lemoTing  therefrom  a  fence  and  gate,  the  defendant  joatifies  by  all^ 
ing  that  sach  enclosure  was  an  obetruction  to  hiii  easement  in  a  right  of 
way  across  the  plaintiff's  lands  to  a  public  highway,  acquired  by  user, 
he  must,  to  establish  such  easement,  show  that  he  had  used  such  right  of 
way  uninterruptedly  for  twenty  years,  under  a  claim  of  title  thereto  ad* 
▼cfTBe  to  the  plaintiff,  and  with  his  knowledge  and  acquiescence. 

BAMMr—DiaabUUy  qf  Ownar.-^Burden  (^  IHqf. — EMmee, — Where  one  claims 
an  easement  in  the  land  of  another,  acquired  by  prescription,  the  bur- 
den of  proof  is  upon  the  latter  to  establish  as  a  defence  to  such  claim, 
that,  during  such  user,  he  was  under  disability. 

Baxb. — iVemiifilMfi.— Freedom  from  such  a  disability  ia,  in  the  absence 
of  affirmative  evidence  to  the  contrary,  presumed. 

iNBTBUcnoN  TO  JuKY. — Evidence, — Supreme  Court. — Where  an  instruction 
to  the  jury  trying  a  cause,  in  reference  to  the  evidence  necessary  to  sus- 
tain the  issues  therein,  is  abstractly  wrong,  and  the  evidence  referred  to 
is  inadmissible  under  any  snpposable  state  of  facts  arising  under  the 
issues,  the  giving  of  such  instruction  is  cause  for  a  new  trial,  and  on  ap- 
peal to  the  Supreme  Court,  is  ground  for  reversal,  though  the  evidence 
given  be  not  in  the  record. 

Prom  the  Knox  Circuit  Court 

F.  W.  Viehe,  for  appellants. 

J.  C.  Denny  and  (7.  S.  Denny,  for  appellees. 

NiBLACK,  J. — Ann  E.  Wright,  James  M.  Wright,  Wil- 
liam C.  W.  Wright,  Sarah  D.  Wright  and  Laura  S. 
Wright,  the  appellees,  sued  Josiah  C.  Palmer,  Andrew 
C.  Palmer  and  Hiram  L..  Palmer,  the  appellants,  for 
wrongfully  entering  upon  a  certain  tract  of  land,  describ- 
ing it,  of  which  the  appellees  were  the  owners  and  in 
possession,  and  tearing  down  and  removing  a  gate  and 
some  fencing  which  had  been  erected  thereon,  by  means 
of  which  the  horses,  cattle  and  hogs  of  the  appellants 
also  entered  upon  said  land  and  trod  down  the  same  and 
injured  the  grass  growing  thereon. 

The  appellants  answered : 

1.  The  general  denial. 

2.  That  they  tore  down  and  removed  said  gate  and 
fencing,  because  the  same  were  erected  across  and  ob- 
structed a  certain  public  highway  passing  over  said  land, 
along  and  upon  which  the  appellants,  in  common  with 
other  citizens  of  the  county,  had  the  right  to  travel  with 
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their  horaes,  cattle,  hogs,  wagons,  buggies,  or  otherwise. 
Wherefore  they  were  justified  in  doing  as  they  did. 

3.  That  the  said  Josiah  C.  Palmer,  the  father  of  the 
other  two  appellants,  and  under  whose  authority  they 
acted,  was  the  owner  of  a  tract  of  land  adjoining  the 
one  described  in  the  complaint,  and  had,  by  more  than 
twenty  years'  user  thereof,  acquired  the  right  to  travel 
over  the  land  of  the  appellees  to  and  from  a  certain  pub- 
lic highway  of  the  county,  and  that  the  appellees  had 
obstructed  the  said  Josiah  C.  Palmer's  way  over  their 
said  land,  by  erecting  said  gate  and  fencing ;  that,  to  ena- 
ble the  said  Josiah  C.  Palmer  to  use  and  enjoy  his  said 
right  of  way  over  the  appellee's  land,  the  appellants  tore 
down  and  removed  said  gate  and  fencing,  as  they  lawfully 
might,  doing  no  unnecessary  damage  to  said  land. 

The  appellees  replied  generally,  denying  the  second 
and  third  paragraphs  of  the  answer. 

The  action,  being  local  to  Daviess  county,  was  com- 
menced in  the  Daviess  Circuit  Court.  After  the  issues 
were  completed,  the  venue  was  changed  to  the  Knox 
Circuit  Court,  where  the  cause  was  tried  by  a  jury,  re- 
sulting in  a  verdict  and  judgment  for  the  appellees.  A 
motion  for  a  new  trial  was  interposed  and  overruled,  and 
exceptions  reserved. 

On  the  trial,  the  court,  amongst  other  things,  instructed 
the  jury  as  follows : 

"  In  order  for  the  defendants  to  satisfy  the  jury  that 
they  had  a  prescriptive  right  to  travel  through  the  road 
over  the  plaintifis'  land  where  the  gate  and  fence  were 
torn  down,  they  must  prove  that  the  defendant  Josiah 
C.  Palmer  then  owned  land,  adjoining  the  road,  in  fee. 
They  must  further  prove  that  Palmer,  and  those  who 
previously  owned  the  land  of  Palmer,  used  the  road  over 
the  plaintiffs'  land  as  a  way  of  travel  to  the  Washington 
and  Appraw  road  uninterruptedly  for  a  period  of  twenty 
years;  that  such  travel  was  under  a  claim  of  right  as 
appurtenant  to  the  adjoining  land  aforesaid,  adverse  to 
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those  who  owned  the  plaintiffs'  land  on  which  the  road 
ran;  that  those  owning  the  plaintiffs'  said  land  were, 
dnrin^  the  twenty  years,  in  possession  of  the  land  and 
free  from  disability  to  resist  the  use  of  the  land  as  a  way 
of  such  travel,  and  that  such  use  and  claim  of  right  were 
known  and  acquiesced  in  by  the  owners  of  plaintiffi'  said 
land  during  said  period.  If  all  these  facts  are  proven  by 
a  preponderance  of  the  evidence,  the  defendants'  claim  to 
a  right  by  prescription  is  made  out.  If  any  of  these 
facts  have  not  been  proven,  the  claim  has  not  been  estab- 
lished." 

The  appellants  insist,  that  so  much  of  the  foregoing 
instruction  as  required  them  to  prove,  by  a  preponderance 
of  evidence,  that  the  appellees,  and  those  under  whom 
they  claimed,  were  not  under  legal  disability  to  resist  the 
use  of  a  way  over  their  land,  is  erroneous. 

The  evidence  is  not  in  the  record,  and  it  has  been  fre- 
quently decided  by  this  court,  that,  where  the  evidence  is 
not  in  the  record,  the  judgment  will  not  be  reversed  on 
account  of  instructions  given  to  the  jury,  unless  the  in- 
structions are  shown  to  be  clearly  erroneous  under  any 
supposable  state  of  facts.  Murray  v.  -FVy,  6  Ind.  871 ; 
The  Rising  Sun^  etc.,  Co.,  v.  Conway,  7  Ind.  187 ;  Ball  v. 
Cox,  7  Ind.  453 ;  Jarvis  v.  Strong,  8  Ind.  284 ;  Woolley  v. 
The  State,  8  Ind.  502 ;  Woodruff  v.  Gamer,  27  Ind.  4 ; 
Barlow  v.  Thompson,  46  Ind.  884 ;  Smothers  v.  The  State, 
46  Ind.  447. 

It  seems  to  be  well  settled  by  authority,  that,  to  estab-, 
lish  an  easement  in  the  lands  of  another  by  prescription, 
it  must  be  shown  to  have  been  used  for  twenty  years,  and 
to  have  been  adverse,  that  is,  under  a  claim  of  title,  with 
the  knowledge  and  acquiescence  of  the  owner  of  the 
land,  and  uninterrupted ;  and  the  burden  of  proving  all 
this  is  on  the  party  claiming  the  easement.  2  Greenl.  Ev., 
sec.  589 ;  also,  Sargent  v.  Ballard,  9  Pick.  251. 

It  is  nowhere  held,  that  we  are  aware  of,  that  the 
party  claiming  the  easement  must  show,  in  addition,  by  a 
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preponderance  of  evidence,  when  a  contest  as  to  Boch  dis- 
ability arises,  that  the  owner  of  the  servient  estate  was 
free  from  disability.  Freedom  from  disability  will  be  pre- 
sumed, we  think,  unless  the  contrary  is  affirmatively 
shown.  It  has  been  well  laid  down  as  a  legal  proposi- 
tion, that  ability  is  the  rule,  and  disability  the  exception, 
and  that  he  who  alleges  the  exception  must  prove  it. 

In  the  case  before  us,  if  any  question  of  disability  prop- 
erly arose  on  the  trial,  it  must  have  been  presented  by 
the  appellees,  in  rebuttal  of  the  appellants'  claim  of  an 
easement  in  their  land.  If  so  presented,  the  burden  of 
the  proof  of  the  disability  rested  with  the  appellees. 

So  far  as  we  are  enabled  to  judge  from  the  issues  in 
the  cause,  there  was  no  supposable  state  of  facts  presented 
on  the  trial,  which  made  it  proper  to  instruct  the  jury, 
that  it  devolved  on  the  appellants  to  prove,  by  a  prepon- 
derance of  evidence,  that  the  appellees,  and  those  under 
whom  they  claimed,  were  free  from  disability. 

We  are  of  the  opinion,  therefore,  that  the  court  erred 
in  giving  the  instruction  complained  of,  and  that,  for  that 
reason,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  remanded  for  a  new  trial. 

Opinion  on  petition  for  a  behearino. 

NiBLACK,  J. — A  petition  for  a  rehearing  has  been  filed 
in  this  case,  and  we  are  referred  to  several  authorities  as 
being  in  supposed  conflict  with  the  doctrine  of  the  fore- 
going  opinion.  In  that  connection,  the  cases  of  Pe^^rson 
V.  McCulloughj  50  Ind.  35,  and  Lane  v.  MiUery  27  Ind.  684, 
are  enumerated. 

It  is  true,  that,  to  establish  an  easement  by  prescription 
over  or  upon  the  land  of  another,  the  owner  must  not 
have  been  under  disability  to  resist  the  continued  use  of 
the  land,  relied  on  as  the  foundation  of  the  claim,  but  the 
question  as  to  the  ability  or  disability  of  such  owner  Lb 
but  an  incidental  and  subordinate  one  to  the  inquiry  as 
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to  whether  the  use  of  the  land,  so  relied  on,  was  with  the 
knowledge  and  acquiescence  of  the  owner.  This  knowl- 
edge and  acquiescence  may  be  shown  by  direct  testimony, 
or  by  inference  from  all  the  circumstances  connected  with 
the  case,  and,  when  shown  by  either  method,  the  ability 
of  the  owner  to  resist  the  use  of  his  land,  if  he  had  de- 
sired to  do  so,  will,  in  the  absence  of  any  testimony  on 
the  subject,  be  presumed. 

When,  however,  disability  is  relied  on  as  a  defence  to 
the  claim  under  an  alleged  easement,  or  the  ability  of  the 
owner  to  resist  the  claim  becomes,  in  any  other  manner, 
a  direct  and  controverted  question,  it  devolves  on  the 
party  asserting  the  disability  to  establish  it  by  a  prepon- 
derance of  evidence. 

It  was  because  the  instruction,  commented  on  in  the 
opinion  in  this  cause,  seemingly  announces  a  different 
rule  of  evidence  from  this,  that  we  felt  constrained  to 
hold  it  erroneous.  The  rule  thus  laid  down  may  ap- 
pear to  be  a  somewhat  technical  one,  as  applicable  to 
the  case  at  bar,  but  the  principle  involved  is  often  an  im- 
portant one  in  practice,  and  ought  to  be  adhered  to  in  all 
cases  to  which  it  is  applicable. 

The  cases  of  Peterson  v.  McGaUough^  and  Lane  v.  MiU 
ler,  supra,  ought  to  be  construed  with  reference  to  the  rule 
of  evidence  above  laid  down. 

It  is  a  matter  of  regret  that  there  seems  to  have  been 
some  obscurity  in  the  definition  of  this  rule  in  many  of 
the  reported  cases,  but  we  think  it  safe  to  say  that  the 
ability  of  the  owner  will,  as  a  general  rule,  be  presumed, 
until  the  contrary  is  made  to  appear. 

The  petition  for  a  rehearing  is  overruled. 

Original  opinion  filed  at  November  Term,  1876. 

Opinion  on  petition  for  a  rehearing  filed  at  November  Term,  1877. 
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•Irwin  et  al..  i?.  The  City  of  Ceawfordsvillb. 

i 

Mechanic's  Lien. — Action  by  Sub-Omlraetor  Against  Owner, — Notice, — 
Pleading, — ^In  an  action  by  a  BulMxintractor,  againRt  the  owner  of  real 
estate  on  which  a  contractor  lias  erected  a  building  for  the  owner,  to 
recover  for  materials  furnished  by  the  sub-coutractor  to  the  contractor, 
for  such  building,  the  complaint  need  not  set  out  a  copy  of  the  notice  by 
the  sub-contractor  to  the  owner,  required  by  section  649,  2  B.  S.  1876,  p. 
267,  as  such  notice  is  not  the  foundation  of  the  action. 

From  the  Montgomery  Circuit  Court. 

S.  C.  Willson  and  L.  B.  WiUsoUj  for  appellants. 
T.  H.  Bistinej  W.  P.  Britton  and  M.  W.  Bruner,  for 
appellee. 

Perkins,  J. — Complaint  to  enforce  a  mechanic's  lien. 

The  complaint  is  in  three  paragraphs.  A  demurrer 
was  sustained  to  each  of  them.  Final  judgment  for  the 
defendant.    Appeal  to  this  court. 

All  the  questions  arising  upon  the  first  and  third  para- 
graphs of  the  complaint  are  answered  by  the  cases  of  The 
City  of  OrawfordsviUe  v.  Irwin^  46  Ind.  438,  and  The  City 
of  CrawfordsviUe  v.  Brundagey  57  Ind.  262. 

The  second  paragraph  alleges,  that  the  plaintiffs,  as 
sub-contractors,  furnished  to  the  contractors  one  hundred 
and  eighty  thousand  brick,  on  which  was  due,  to  the 
plaintifis,  thirteen  hundred  and  fifty  dollars,  on  the  17th 
of  October,  1872 ;  that,  on  that  day,  there  was  due  to  the 
contractors,  Alexander  &  Whitsett,  from  the  city  of 
CrawfordsviUe,  on  account  of  the  building  for  which 
these  plaintifis  furaished  said  brick,  the  sum  of  four 
thousand  dollars ;  '^  and  the  plaintifis  further  aver,  that,  on 
the  day  and  year  last  aforesaid,  the  said  city  had  in  her 
hands  the  sum  of  four  thousand  dollars,  belonging  to  the 
said  Alexander  &  Whitsett,  on  account  of. their  con- 
tract for  the  completion  of  the  said  city  building;  and 
that,  on  that  day,  the  plaintifis  gave  notice,  in  writing,  to 
the  common  council  of  said  city  of  CrawfordsviUe,  of 
the  amount  of  their  claim,  $1,350,  that  was  due  to  them 
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for  brick  famished  for  said  building,  and  that  they,  the 
plaintiffs,  would  hold  the  said  city  liable  for  the  amount 
of  their  said  claim  of  thirteen  hundred  and  fifty  dollars ; 
and  the  plaintiffs  aver,  that  afterward,  in  her  own  wrong, 
by  the  common  council  of  said  city,  and  to  the  great  in- 
jury of  plaintiffs,  said  city  paid  to  said  Alexander  & 
Whitsett  said  sum  of  four  thousand  dollars.  Wherefore," 
etc. 

The  question  is,  was  this  paragraph  sufficient  on  de- 
murrer? or  was  it  necessary  that  it  should  set  forth  a 
copy  of  the  written  notice,  that  the  court  might  judge  of 
its  sufficiency?  In  such  cases  as  this,  is  the  written  no- 
tice the  foundation  of  the  action  ?  We  think  it  is  not, 
and  that  the  said  second  paragraph  of  the  complaint  is 
sufficient. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded, etc. 


Haskit  et  al.  v.  Elliott  et  ux. 

Husband  akd  Wife. — IHneipal  and  Agent, — Mortgage, — ^Where  a  creditor 
prepares  a  promissory  note  payable  to  himself,  and  a  mortgage  on  real 
estate  belonging  to  his  debtor's  wife,  to  secure  sach  note,  and  sends  them 
to  the  debtor  for  his  signature,  and  to  procure  his  wife's  signature  to  the 
same,  he  thereby  constitutes  the  husband  his  agent  for  such  purpose ; 
and  if  he  puts  it  in  the  power  of  such  agent  to  procure  the  signature  of 
the  wife  by  falsely  representing  that  the  consideration  of  such  note  and 
mortgage  is  merchandise  to  be  shipped  to  her  for  her  use  in  a  business 
she  is  carrying  on  for  herself,  he  will  be  bound  by  such  statements. 

Samb. — Failure  of  ComideraHon. — Where  the  wife  signs  such  a  mortgage, 
upon  such  a  consideration,  and  the  merchandise  is  not  sent,  there  is  a 
failure  of  consideration  as  to  her,  which  will  be  a  good  defence  against 
an  assignee  of  such  note  and  mortgage. 

Sahx. — Evidence, — Foredoture, — ^Where  husband  and  wife  are  sued  jointly 
on  such  note  and  mortgage,  and  each  files  a  separate  answer,  and  issues 
are  joined  under  the  same,  the  husband  is  a  competent  witness  in  his 
own  behalf,  although  his  evidence  may  enure  to  the  benefit  of  his  wife. 

Same. — ^The  handwriting  of  letters  used  in  evidence  by  the  husband,  hay- 
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ing  been  onoe  proved  by  competent  eTidenoe,  the  letters  may  afterwaxd 
be  used  by  any  party  to  the  record,  without  farther  proof  of  handwriting. 

From  the  Clay  Circuit  Court 

W.  W.  Carter  and  S.  D.  Coffey^  for  appellants. 
jD.  E.  Williamson  and  -4.  Daggy^  for  appelleee. 

HowK,  J. — ^In  this  action,  the  appellants,  as  plaintiffs, 
sued  the  appellees,  as  defendants,  in  the  court  below,  to 
foreclose  a  mortgage,  executed  by  the  appellees  on  cerr 
tain  real  estate  in  Clay  county,  Indiana,  and  to  recover 
the  debt  secured  thereby. 

In  their  complaint,  the  appellants  alleged,  in  substance, 
that  on  the  80th  day  of  April,  1874,  the  appellees  exe- 
cuted their  mortgage  to  Haskit  k  Morris,  on  the  real  es- 
tate therein  particularly  described,  in  said  county,  to  se- 
cure the  payment  of  their  three  promissory  notes,  of  even 
date  with  said  mortgage,  each  for  the  sam  of  one  hun- 
dred and  sixty-six  dollars  and  sixty-six  and  two-third 
cents,  and  payable  respectively  in  three,  five  and  seven 
months  after  date,  to  the  order  of  said  Haskit  &  Morris ; 
that  the  said  Haskit  k  Morris,  for  value  received,  en- 
dorsed the  said  notes  to  the  appellants,  Haskit  &  Hetsel- 
gesser,  and  that  said  notes  remained  unpaid.  Copies  of  said 
mortgage  and  notes,  and  of  their  endorsements,  were 
filed  with  and  made  parts  of  said  complaint,  and  judg- 
ment was  demanded  for  seven  hundred  dollars  and  costs, 
the  foreclosure  of  said  mortgage,  and  for  all  other  proper 
relief. 

The  appellees  severed  in  their  defence  of  this  action. 
The  appellee  Dorsey  O.  Elliott  answered  in  two  para- 
graphs, in  substance,  as  follows : 

1.  A  general  denial ; 

2.  In  the  second  paragraph  of  his  answer,  said  Dorsey 
0.  Elliott  averred,  that  said  notes  and  mortgage,  herein 
sued  on,  were  given  for  a  debt  of  two  hundred  dollars, 
then  due  from  him  to  the  appellants,  and  that  the  residue 
of  said  notes  was  given  for  a  bill  of  goods,  which  the  ap- 
pellants then  and  there,  at  the  time  of  the  execution  of 


NOVEMBER  TERM,  1877.  495 

Haskit  tt  al.  v.  EllioU  ti  itar. 

said  notes  and  mortgage,  agreed  to  furnish  and  ship  to 
said  appellee,  at  the  town  of  Knightsville,  Indiana,  with- 
in six  daya  thereafter ;  that  he,  said  appellee,  was  then, 
and  still  was,  engaged  in  carrying  on  a  retail  drug  store 
in  said  town  of  Enightsville,  and  that  he  relied,  for  a 
long  time,  npon  said  appellants'  shipping  to  his  address 
said  goods,  and  by  reason  thereof  did  not  make  a  similar 
purchase  elsewhere,  nor  in  any  manner  replenish  his 
stock ;  that  there  are  large  profits  in  retailing  the  goods 
so  ordered  by  him,  amounting  in  the  aggregate  to  at  least 
three  hundred  dollars,  all  of  which  said  appellee  lost  by 
reason  of  the  breach  of  contract  on  the  part  of  the  ap- 
pellants in  not  furnishing  said  goods.  Wherefore  said 
appellee  asked,  that  said  three  hundred  dollars,  intended 
as  payment  for  said  bill  of  goods,  might  be  set  off  against 
said  notes,  and  that  said  specific  damages  might  be  set  off 
against  said  two  hundred  dollars,  and  for  other  proper  re- 
lief. 

The  appellee  Elizabeth  C.  Elliott  separately  answered 
in  a  single  paragraph,  in  substance,  that  she  was  the  wife 
of  her  co-appellee,  Dorsey  O.  Elliott,  who  was  still  living ; 
that  the  real  estate,  described  in  the  mortgage  herein 
sued  on,  was  then,  and  at  the  time  of  the  execution  of 
said  mortgage,  her  separate  property ;  that  the  appellants, 
intending  to  cheat  and  defraud  said  appellee  out  of  her 
said  property,  falsely  and  fraudulently  represented  and 
pretended  to  her,  that  they  were  about  to  furnish  to  her 
husband  and  co-appellee  a  large  amount  of  goods  for  the 
purpose  of  replenishing  his  stock  of  drugs,  then  and 
there  kept  by  her  said  husband  and  co-appellee,  at  retail, 
in  the  town  of  Knightsville,  in  said  county;  that  the  said 
stock,  so  intended  and  promised  by  the  appellants  to  bo 
furnished  by  them  to  her  co-appellee,  amounted  to  a  sum 
equal  to  the  three  several  notes  herein  sued  on,  which, 
she  believed,  were  given  and  secured  by  said  mortgage 
for  the  purpose  of  procuring  said  stock  of  goods,  yet  to 
be  furnished,  and  for  no  other  purpose  whatever,  when, 
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in  truth  and  in  fact,  said  notes  and  mortgage  were,  by  the 
appellants,  fraudulently  taken,  for  the  purpose  of  securing 
a  debt  supposed  to  be  due  them  from  her  said  co-appel- 
lee, in  which  she  had  no  interest,  and  had  received  no  con- 
sideration therefor,  and  never  in  any  manner  agreed  to 
assume,  or  encumber  her  separate  property  for;  that  she, 
confiding  in  and  relying  upon  the  appellants'  false  and 
fraudulent  representations  and  promises,  and  being  igno- 
rant of  the  fact  that  her  co-appellee  was  indebted  to  the 
appellants  on  any  account,  signed  the  said  notes  and 
mortgage.  Wherefore  the  said  appellee  prayed  judg- 
ment for  costs,  and  for  other  proper  relief. 

The  appellants  replied,  by  a  general  denial,  to  the 
afiirmative  answers  of  each  of  the  appellees.  The  issues 
thus  joined  were  tried  by  the  court,  without  a  jury,  and 
a  finding  was  made,  in  favor  of  the  appellee  Elizabeth  C. 
Elliott,  and  in  favor  of  the  appellants,  as  against  the  ap- 
pellee Dorsey  0.  Elliott,  for  the  sum  of  five  hundred 
and  ninety  dollars  and  fifteen  cents ;  and  the  appellants' 
written  motion  for  a  new  trial  having  been  overruled, 
and  their  exception  saved  to  such  ruling,  judgment  was 
rendered  by  the  court  below,  in  accordance  with  its  find- 
ing. 

The  only  alleged  error,  complained  of  by  the  appel- 
lants in  this  court,  is  the  decision  of  the  court  below,  in 
overruling  their  motion  for  a  new  trial.  The  causes  as- 
signed by  the  appellants  for  such  new  trial  were,  in  sub- 
stance, as  follows: 

1.  The  finding  of  the  court  was  not  sustained  by  the 
evidence ; 

2.  The  finding  of  the  court  was  contrary  to  the  evi- 
dence ; 

3.  The  finding  of  the  court  was  contrary  to  law ; 

4.  The  court  erred  in  allowing  the  appellee  Elizabeth 
C.  Elliott  to  testify  on  the  trial  of  this  cause,  that  her 
husband,  Dorsey  0.  Elliott,  in  the  absence  of  the  appel- 
lants, represented  to  her  that  the  notes  and  mortgage  in 
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snit  were  for  goods  to  be  furnished  after  their  date,  and 
they  were  to  secure  a  new  stock  of  goods,  to  which  eyi- 
dence  the  appellants  at  the  time  objected ; 

6.  The  court  erred,  on  the  trial  of  this  cause,  in  allow- 
ing the  appellee  Dorsey  O.  Elliott  to  testify  to  the  hand* 
writing  of  the  letters  signed  Craig  and  Haskit  &  Morris, 
he  being  the  husband  of  the  appellee  Elizabeth  C.  Elliott ; 
and, 

6.  The  court  erred  in  admitting  in  evidence,  over  the 
appellants'  objections,  two  certain  letters,  setting  them 
out,  on  behalf  of  the  appellee  Elizabeth  C.  Elliott,  there 
being  no  proof  of  the  handwriting  of  said  letters,  except 
by  the  appellee  Dorsey  O.  Elliott,  who  was  the  husband 
of  the  appellee  Elizabeth  C.  Elliott,  and  not  a  competent 
witness  in  her  behalf. 

Before  considering  the  questions  presented  for  our  de* 
cision  by  the  record  of  this  cause,  we  will  first  give  a 
summary  of  the  facts  of  the  case,  as  developed  by  the  evi* 
dence.  At,  and  for  two  years  before,  the  date  of  the  notes 
and  mortgage  sued  upon,  the  appellee  Dorsey  O.  Elliott 
kept  a  retail  drug  store,  in  the  town  of  Enightsville, 
Clay  county,  Indiana ;  and,  during  those  two  years,  he 
purchased  goods  for  his  said  store  from  the  firm  of  Has- 
kit k  Morris,  of  Indianapolis,  Indiana,  the  assignors  to 
the  appellants  of  the  notes  in  suit  On  the  20th  day  of 
April,  1874,  ten  days  before  the  date  of  said  notes  and 
mortgage,  one  James  C.  Craig,  then  ^<  the  travelling  agent 
for  Haskit  &  Morris,"  visited  the  appellee  Dorsey  O.  El- 
liott, at  Knightsville,  presented  to  him  'Uhe  itemized 
account  of  E.  C.  Elliott,  and  demanded  a  settlement/' 
Craig  and  Dorsey  O.  Elliott  agreed  upon  the  sum  of  five 
hundred  dollars,  as  the  amount  then  due  Haskit  k  Morris, 
on  prior  purchases  from  them.  At  that  time,  Mrs.  Eliza- 
beth C.  Elliott  was  absent  from  her  home,  in  Putnam 
county.  Mrs.  Elliott  was  then  the  owner,  in  her  own 
right,  of  the  real  estatid  described  in  said  mortgage.  Cr^ig 
Vol.  LVm.r-82 
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wanted  the  accotiQt  settled  by  tiotes,  secfnred  by  mortgage ; 
and  Dorsey  O.  Elliott  wanted  Haskit  &  Morris  to  ^  sell 
him  more  goods." 

In  a  letter  written  by  Craig  to  Dr,  Elliott,  dated  at 
<^  Indianapolis,  Ind.,  April  25th,  1874,"  in  answer  to  one 
written  by  Elliott  to  Haskit,  dated  the  day  b^ore,  Craig 
wrote  as  follows : 

'^  I  enclose  you  the  mortgage  and  notes  that  I  had  pre- 
pared, and,  if  yon  will  sign  them,  together  with  Mrs.  El- 
liott, and  send  them  in,  we  will  tak«  up  the  receipt  that  I 
gave  yon  for  the  $15  yon  paid  me,  and  give  yon  credit  for 
the  amonnt  on  one  of  the  notes,  and  yon  can  send  in  yonr 
d'der  for  what  goods  yon  need  and  get  them,  and  titings 
will  be  satisfactory  to  all  parties." 

This  letter  was  signed, 

« J.  C,  Crai»,  with  Haskit  k  Morris." 

Five  days  after  the  date  of  this  letter,  to  wit,  April  JOtii, 
1874,  the  notes  and  mortgage  in  suit  appear  to  have  been 
executed.  Elliott  sent  in  his  order  for  the  goods  he 
wanted,  and,  on  the  9th  day  of  May  following,  Haskit  k 
Morris,  having  in  the  meantime  received  the  notes  and 
mortgage,  ^^  most  respectfully  decline  to  send  them,  unless 
the  money  accompanies  the  ord^." 

On  the  trial  of  the  cause,  in  the  court  below,  Mrs.  Elisa- 
beth C.  Elliott  testified  as  a  witness,  in  her  own  behalf,  as 
follows : 

^'  My  name  is  Elizabeth  C.  Elliott.  I  am  the  wife  of 
my  codefendant,  Dorsey  O.  Elliott.  When  I  signed  the 
notes  and  mortgage  in  suit,  my  husband  came  to  me  with 
the  instruments,  mortgage  and  notes,  to  procure  my  name 
ibr  plaintiflb,  and  then  and  there  represented  to  and  told 
me,  that  the  notes  and  mortgage  in  suit,  on  agreement 
with  plaintiffs,  was  to  secure  a  new  stock  of  drugs  for 
drug  store  in  Enigbtsville.  I  didn't  know  that  tiiey 
were  to  secure  an  old  debt,  nor  was  I  so  informed  by 
either  plaintiife  or  my  said  husband.  I  believed  what  my 
husband  said  about  it,  that,  by  agreement  with  plaintifis, 
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if  I  would  sign  the  notes  and  mortgage,  plaintifib  would 
send  value  in  drugs.  If  I  had  known  that  they  were  to 
secure  an  old  individual  deht  of  my  hushand,  I  would  not 
have  signed  them.  The  representations,  made'  hy  plain- 
tiffs through  my  husband,  induced  me  to  place  my  name 
to  said  papers.  I  relied  upon  what  my  husband  said 
about  the  matter.  The  property  described  in  the  mort- 
gage is  my  separate  prop^ty.  I  did  not  know  that 
was  an  old  individual  debt  against  my  husband,  the  one 
for  which  these  notes  were  given.  I  never  autlxorized 
him  to  create  this  debt  for  any  purpose." 

On  cross-examination,  she  testified  as  follows :  <'  I  never 
saw  the  plaintiffs  in  this  suit.  I  never  had  any  talk  with 
any  one  but  my  husband  about  the  notes  and  mortgage; 
they  were  sent  by  plaintiffs  to  him,  and  by  him  presented 
to  me,  on  said  representations  aforesaid.  The  drug  store 
belongs  to  me,  and  has  belonged  to  me  all  the  time.  My 
husband  does  the  business.  He  purchases  the  drugs,  and 
sells  them  out  for  me.  If  the  notes  in  suit  were  given  for 
drugs  that  went  into  the  store,  I  never  knew  any  thing 
about  it.  Kor  did  the  plaintiffs  send  any  such  drugs  to 
me,  but  afterward  refused  to  do  so." 

It  seems  very  clear  to  us  from  the  record  of  this  cause, 
that  the  appellee  Ehzabeth  0.  Elliott  was  in4uced  to 
sign  the  mortgage  in  suit,  by  the  representations  and 
promises  made  to  her  by  her  husband,  acting  in  this  be- 
half by  the  authority  of  the  assignors  of  the  appellants. 
They  prepared  the  notes  and  mortgage  in  suit ;  they  sent 
the  mortgage  and  notes,  which  they  had  prepared,  to  the 
appellee  Dorsey  0.  Elliott,  as  their  agent,  to  procure  his 
wife's  signature  thereto ;  and,  for  the  purpose  of  obtaining 
this  mortgage,  thus  executed,  they  represented  to  her, 
through  him,  that,  when  the  mortgage  and  notes  were 
signed  and  sent  m,  they  would  furnish  what  goods  were 
needed  for  the  drug  store.  It  is  certain,  we  think,  that 
the  appellants'  assignors  constituted  Dorsey  O.  Elliott 
their  agent,  and  relied  upon  him,  as  such  agent,  to  pro- 
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cure  from  his  wife,  Elizabeth  0.  Elliott,  for  them,  the 
mortgage  in  sait  on  her  separate  property.  It  is  certain, 
also,  fropoL  her  evidence,  which  is  uncontradicted,  that 
Dorsey  O.  Elliott,  for  the  purpose  of  procuring  his  wife's 
signature  to  the  mortgage  in  suit,  while  acting  for  the 
appellant's  assignors  in  that  behalf,  represented  to  and 
promised  her,  that,  if  she  would  sign  the  notes  and  mort- 
gage, they  would  send  her  the  value  thereof  in  drugs. 

It  seems  very  clear  to  us,  from  the  evidence  in  the 
record,  that  the  only  consideration  for  the  execution  by 
the  appellee  Elizabeth  C.  Elliott  of  the  notes  and  mort- 
gage in  suit  was  the  sale  to  her  of  the  amount  thereof 
in  drugs,  by  the  appellants,  for  future  delivery ;  that,  after 
her  execution  and  delivery  of  said*  notes  and  mortgage, 
the  appellants  failed  and  refused  to  deliver  to  her  the 
amount  thereof  in  drugs;  and  that,  by  reason  of  such 
failure  and  refusal,  the  consideration  of  said  notes  and 
mortgage,  in  so  far  as  she  was  concerned,  had  wholly 
failed  This  was  the  gist  of  her  separate  answer  in  this 
cause,  as  we  understand  its  averments ;  and,  in  our  opin- 
ion, the  absolute  failure  of  the  consideration  of  said 
notes  and  mortgage,  as  to  her,  was  abundantly  sustained 
by  the  evidence. 

It  is  insisted  by  appellants'  counsel,  that  the  represen- 
tations to  Mrs.  Elliott,  about  which  she  testified^  were 
made  in  the  appellants'  absence,  and  could  not  bind 
them,  and  were  irrelevant,  immaterial,  and  not  within 
the  issues  of  this  cause;  If  the  appellants  made  Dorsey 
0.  Elliott  their  agent  to  procure  from  his  wife  a  mort- 
gage on  her  separate  property,  if  they  authorised  him, 
or  put  it  in  his  power,  to  say  to  her,  from  them  and  in 
their  behalf,  that  when  the  mortgage  was  executed  they 
would  furnish  her  what  goods  she  needed,  it  seems  to 
us,  they  would,  and  ought  to,  be  bound  by  their  agenf  s 
representations  to  her,  although  made  to  her  in  their  ab- 
sence. Her  evidence  was  certainly  material,  relevant  and 
within  the  issues  in  this  cause.    On  this  pomt,  the  mate- 
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rial  qnestions  for  the  court  below,  therefore,  were  these : 

Ist.  Did  the  appellants  constitute  Dorsey  O.  Elliott 
their  agent  to  procure  from  Mrs.  Elliott  the  mortgage  in 
suit  on  her  separate  property  ?  and, 

2d.  Did  they  authorize  their  said  agent,  or  put  it  in 
his  power,  to  represent  to  Mrs.  Elliott,  in  their  behalf, 
that,  when  the  mortgage  was  executed  by  her,  they  would 
furnish  her  the  value  thereof  in  goods,  or  what  goods  she 
needed  ? 

K  the  evidence  on  the  trial  tended  to  establish  the 
affirmative  of  these  two  questions,  as  it  apparently  did, 
then  the  representations  of  Dorsey  0.  Elliott,  made  as  the 
agent  of  the  appellants,  became  and  were  their  represen- 
tations, and  were  binding  on  them,  whether  made  in 
their  absence  or  not. 

It  is  urged  by  appellants'  counsel,  that  the  court  below 
erred  in  allowing  Dorsey  O.  Elliott  to  testify  to  the  hand- 
writing of  the  letters  signed  by  Craig  and  Haskit  &  Mor- 
ris. As  we  have  already  seen,  the  appellees  severed  in 
their  defence  of  this  action,  and  filed  separate  answers. 
The  appellee  Dorsey  0.  Elliott,  in  the  second  paragraph 
of  his  an8w;er,  claimed,  that  the  appellants  were  to  furnish 
him  other  goods,  in  part  consideration  of  the  notes  in 
suit,  that  they  had  failed  to  furnish  such  goods,  and  that 
he  had  sustained  damages  thereby.  The  appellants 
joined  issue  on  this  paragraph  of  answer,  by  a  general 
denial  thereof.  The  appellee  Dorsey  O.  Elliott  was  a 
competent  witness,  in  his  own  behalf,  on  this  paragraph 
of  his  answer.  The  letters  referred  to  were  material  to 
his  line  of  defence,  and  it  seems  to  us  that  he  was  a  com- 
petent witness  to  prove  the  handwriting  of  the  letters, 
although  his  evidence  on  this  point  might  also  enure  to 
the  benefit  of  his  wife.  Rogers  v.  BogerSy  46  Ind.  1 ;  Mc- 
ConneU  v.  Martin^  52  Ind.  484 ;  and  Sutherland  v.  Hank- 
ins,  56  Ind.  343. 

The  appellants'  counsel  also  insist,  that  the  appellee 
Elizabeth  C.  Elliott  could  not  use  the  letters  referred  to 
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as  evidence  in  her  own  behalf,  unless  she  also  proved  Hie 
handwriting  of  the  letters,  by  some  witness  other  than 
her  husband.  In  this  view  of  the  matter,  we  think  that 
counsel  are  in  error.  It  seems  to  us,  that  the  hand- 
writing of  the  letters  having  once  been  proved  in  the 
case,  by  competent  evidence,  the  letters  might  afterward 
be  used  as  evidence,  by  any  party  to  the  record,  without 
any  further  proof  of  the  handwriting  thereof. 

In  conclusion,  we  have  to  say,  that  it  appears  to  us, 
from  an  examination  of  the  entire  record  of  this  cause, 
that  substantial  justice  has  been  done  to  each  of  the  par- 
ties, in  and  by  the  decision  and  judgment  of  the  court  be- 
low herein.  And  therefore  we  hold,  that  no  error  was 
committed  by  the  court  below,  in  overruling  the  appel- 
lants' motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


••«• 
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Bankbuptoy. — Atfyan  ky  Assignee, — State  CowrL — Jurisdiction^'^JJndBr  teo- 
tioD  711  of  the  Revised  Statutes  of  the  United  States,  p  1^,  approved  Jane 
22d,  1874,  a  State  court  has  no  jurisdiction  of  the  subject-matter  of  an 
action,  brought  by  an  assignee  of  a  bankrupt,  to  recover  an  alleged  claim 
due  the  estate  ol  the  bankrupt,  exceeding  ftve  hundred  doUava. 

From  the  Elkhart  Circuit  Court. 

R.  M.  Johvi^on,  J.  JD,  Osbom  and  K  Q.  Herr,  for  appel- 
lant 

J.  M  Vofnfieety  J.  H.  Baker  and  /.  A.  8.  MUehM,  for  ap- 
pellees 

WoRDEN,  J, — Amended  complaint  by  the  appellanti 
against  the  appellees,  in  two  paragraphs^  as  follows: 

"  1.  Bradford  D  Sherwood,  as  assignee  of  the  estate  of 
Myron  E.  Cole,  in  bankruptcy,  complains  of  Albert  Bums 
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and  Leonard  Dinehftii^  and  says  that  said  Cole^  on  or  about 
the  2d  day  of  November,  1869,  was,  on  bis  own  petition, 
adjudged  a  banknipt  in  said  State,  and  plaintiff  waa^  and  is, 
duly  appointed  an  assignee  c^  his  estate  in  bankruptcy ;  that 
about  one  month  prior  to  filing,  by  said  Cole,  of  hia  petition 
to  be  adjudged  a  bankrupt,  and  when,  in  &0t,  said  Cole  was 
wholly  insolvent,  he  owed  his  brotber*iu-law,  said  Dinebart, 
the  sum  of  fourteen  hundred  dollars,  evidenoed  by  a  prom-* 
issory  note ;  and  at  the  same  time  Cole  was  in  partnership 
with  said  Bums,  in  the  grooery  and  provision  business,  in 
the  town  of  Elkhart,  in  said  county,  and  owned  one  undir 
vided  half  of  said  stock  of  groceries,  provision^  etc»,  of  the 
value  of  three  thousand  dollars ;  and  that,  with  a  view  and 
intent  of  shortly  going  into  bankruptcy,  and  in  contempl&* 
tion  of  insolvency,  and  to  give  said  Dlnehart  a  preference 
as  such  creditor  of  his,  said  Cole  proposed  to  said  Dine* 
hart,  to  sell  the  goods  to  Bums  and  turn  over  the  proceeds 
thereof,  so  &r  as  they  would  go,  to  Dinehart,  in  part  dis- 
charge  of  said  indebt^ness ;  and  for  that  purpose  be.  Cole,  pro-> 
posed  to  Bums  to  sell  said  uncH  vided  half  of  said  stock  of  goods 
to  him,  and  take  his.  Burns',  notes  for  the  greater  part  of  the 
purchase-money,  in  order  to  seonre  to  his  brother-in-law, 
said  Dinehart,  said  indebtedness ;  that  said  defendants  each 
then  had  reasonable  cause  and  good  reason  to  believe,  that 
said  Cole  was  insolvent,  and  intended  to  take  the  benefit  of 
the  bankrupt  act  of  the  United  States  in  a  few  days  from 
that  date,  and  that  he  was  making  these  propositions  and 
arrangements  to  make  said  Dinehart  a  preferred  creditor, 
and  to  either  pay  or  secure  Cole's  indebtedness  to  Dinehart, 
preparatory  to  being  declared  a  bankrapt ;  and,  to  carry  out 
such  purpose,  these  defendants  and  said  Cole  then  and  there 
mutually  agreed,  that  Burns  shoutd  take  the  interest  of  Cole 
in  said  goods,  and  execute  to  Dinehart  his  notes  fer  twelve 
hundred  dollars,  and  pi4y  Dinehart  out  of  said  goods  about 
two  hundred  dollars,  in  satisfection  of  said  Cole's  indebted* 
nees  to  said  Dmehart ;  and,  to.  defraud  and  delay  Cole's  other 
creditors^  and  prefer  said  Dtuehart>  these  parties  did  theo 
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and  there  make  and  carry  out  said  arrangement,  the  one- 
half  of  said  stock  of  goods  was  sold  and  delivered  by  said 
Cole  to  said  Burns,  who  purchased  and  took  said  interest  in 
said  goods,  and  in  part  pay  therefor  executed  his  note  for 
twelve  hundred  dollars  to  Dinehart,  with  said  Cole  as 
surety,  and  agreed  to  pay  the  balance  of  said  indebtedness 
out  of  said  goods  to  Dinehart,  who  received  the  said  de- 
mand against  said  Burns,  and,  in  consideration  therefor, 
relinquished  his  claim  and  gave  up  his  note  against  Cole ; 
that  said  Bums  was  at  the  time,  and  is  now,  solvent,  and 
such  note  and  demands  against  him,  so  received  by  said 
Dinehart,  were  and  are  of  the  value  of  fourteen  hundred  dol- 
lars, and  at  the  same  time  said  Cole  was  largely  indebted  to 
divers  other  creditors,  whose  claims  amounted  to  many 
thousands  of  dollars  against  him ;  that,  by  reason  of  said 
fraudulent  preference  of,  and  payment  to,  Dinehart,  the  estate 
of  said  bankrupt  has  been  greatly  damaged,  and  the  assets 
thereof  greatly  diminished,  to  wit,  in  the  sum  of  two  thou- 
sand dollars;  that  said  Burns  has  sold  and  converted  said 
goods  to  his  own  use,  and  said  Dinehart  still  holds  said  note, 
which  is  unpaid. 

V  **2.  And  for  second  cause  of  action  plaintiff  says,  that 
on  or  about  the  2d  day  of  November,  1869,  Myron  E.  Cole 
filed  his  voluntary  petition,  in  a  court  of  bankruptcy  in  said 
State,  to  be  adjudged  a  bankrupt ;  that  he  was  then,  and  long 
prior  thereto  had  been,  wholly  insolvent,  and  contemplating 
taking  the  benefit  of  the  bankrupt  laws  of  the  United 
States,  and  that  he  is  now  adjudged  a  bankrupt  by  said  court 
on  his  said  petition  ;  that  plaintiff  is  the  duly  appointed  as- 
signee of  the  estate  of  said  bankrupt ;  that,  about  a  month 
prior  to  the  filing  of  said  bill  and  petition,  said  Cole  was 
largely  indebted  to  his  brother-in-law,  Leonard  Dinehart,  de- 
fendant hereto,  to  wit,  in  the  sum  of  fourteen  hundred  dollars, 
and  said  Cole  was  also,  at  the  same  time,  an  equal  owner  of, 
and  in  partnership  with  said  Burns  in,  a  provision  and  grocery 
store,  in  the  town  of  Elkhart,  in  said  county,  in  the  value  of 
four  thousand  dollars  (f  4,000);  that  said  defendants  each  then 
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knew  of  said  Cole's  varions  indebtedness  to  divers  other  per- 
sons, and  had  reasonable  and  good  cause  to  believe  he  was  in- 
solvent;  and,  to)>enefit.each  of  these  defendants,  and  defraud 
the  other  creditors  of  Cole,  and  to  give  a  fraudulent  and  un- 
lawful preference  to  Dinehart,  said  defendants  made  and  exe- 
cuted the  following  arrangement,  to  wit:  They  caused 
Cole  to  sell  his  said  undivided  half  of  said  goods  to  Burns, 
for  the  sum  of  about  fourteen  hundred  dollars^  when  it  was, 
in  fa^,  worth  two  thousand  dollars ;  and,  to  secure  Dinehart's 
claim  and  keep  the  proceeds  out  of  the  hands  of  other  cred- 
itors, and  of  the  assignee  about  to  be  appointed,  and  in  con- 
templation of  insolvency.  Cole  delivered  up  to  him,  Dine- 
hart,  the  proceeds  of  said  sale,  viz.,  fourteen  hundred  dollars, 
in  satisfaction,  payment  and  discharge  of  Cole's  indebtedness 
to  him,  which  was  then  and  there  done  by  said  Cole,  and  ac- 
cepted by  said  Dinehart,  in  the  manner  following,  to  wit : 
The  delivery  of  Burns'  notes,  given  in  payment  for  said  goods, 
to  the  amount  of  twelve  hundred  dollars,  with  Cole  thereon 
as  surety,  and  two  hundred  dollars'  worth  out  of  other 
sources,  vis.,  in  goods  which  Burns  agreed  to  pay  .to  Dine- 
hart ;  all  of  which  was  done  with  intent  to  defraud  the  other 
creditors  of  said  Cole,  and  give  a  preference  to  said  Dine- 
hart over  other  creditors  of  the  said  bankrupt.  Cole ;  and 
said  Burns  purchased  said  goods,  to  aid  said  Cole  and  Dine- 
hart in  perpetrating  said  fraud  upon  Cole's  other  creditors, 
and  to  secure  a  preference  for  said  Dinehart ;  and  said  Dine- 
hart then  delivered  to  said  Cole  his,  Cole's,  note,  and  re- 
linquished and  gave  up  said  indebtedness  to  him,  Cole, 
amounting  to  fourteen  hundred  dollars;  said  Bums  received, 
and  to  his  own  use  converted,  said  goods ;  that  said  Burns 
w«is  at  the  time  of  such  transaction,  and  is  now,  solvent,  and 
the  demands  and  debts,  so  received  by  said  Dinehart  thereby, 
were  then  and  are  now  of  the  value  of  fourteen  hundred  dol- 
lars ;  that,  by  reason  of  all  of  which  facts  and  transactions, 
the  other  creditors  of  said  Cole  have  been  greatly  damaged, 
and  the  assets  of  said  estate  greatly  diminished,  to  wit, 
in  the  sum  of  two  thousand  dollars.    Wherefore  plaintiff 
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prays  judgmeat  ia  the  sam  of  two  tboufland  dollars,  aod  all 
proper  relief'' 

The  defendants  severally  demurred  to  each  paragraph  of 
the  complaint,  and  ass^ned  for  cause : 

^^st.  That  the  court  has  no  jurisdiction  of  the  persons 
of  the  defendants,  or  either  of  them  ; 

^^  2d.  That  the  court  haa  no  jurisdiction  of  the  subject- 
matter  of  the  action ; 

^^  3d.    That  the  plaintiff  haa  no  legal  capacity  to  sue ; 

'^  4tk  That  several  causes  of  action  have  been  impro]^ 
erly  united ; 

^^5th.  That  the  oomplaint  does  not  state  sufficient  fiusta 
to  constitute  a  cause  of  action.'' 

The  demurrers  were  sustained,  and  the  plaintiff  excepted. 

Final  judgment  for  the  defendants. 

The  errors  assigned  call  in  question  the  cpneotness  of  the 
ruling  upon  the  demurrers* 

We  will  consider  the  second  cause  of  demurrer'—ihat  the 
court  had  no  jurisdiction  of  Uie  sabjeot-matter  of  the  action- 
first  ;  as,  if  that  cause  was  weU  assigned,  it  will  be  unneoefr- 
aary  to  consider  any  of  the  other  causes  of  demurrer. 

We  proceed,  therefore,  to  enquire  whether  the  court  had 
jurisdiction  over  the  subject  of  the  action*  The  subject  or 
object  of  the  action  may  be  stated,  in  a  general  way,  to  have 
been  the  collection  of  an  alleged  claim  due  the  estate  of  the 
bankrupt. 

In  Hastings  v.  Fowkr,  2  Ind.  21 6>  it  was  held,  under  the 
fef  mer  bankrupt  act,  that  an  assignee  might,  sue  for  a  debt 
in  a  State  court.  But,  in  tibe  case  of  Marhson  v.  Hdneg^ 
47  Ind.  SI,  37,  this  court  said:  ^' The  current  of  deciaionSy 
so  fer  as  we  are  advised,  would  seem  to  establish  the  prc^ 
osition  that  State  courts  have  no  jurisdiction  in  such  cases* 
Newman  v.  Fisher,  37  Md.  259;  Brigham  v.  Ck0n,  31 
Wis.  607;  Voorhiea  v.  Frisbie,  2S  Mich.  476."  See>  also, 
G^bert  v.  PrieH,  65  Barb.  444. 

So,  also,  it  waft  said  in  the  case  of  Stanley  v»  Sutherland^  54 
Ind.  339,  351::  ^^  £ven  an  assignee  could  not  go  into  a  State 
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court  to  set  aside  a  conveyance  made  by  the  bankrupt  in  vio- 
lation of  the  bankrupt  act.  Marksan  v.  Haney,  47  Ind.  31, 
and  authorities  there  cited/' 

It  may  be  observed,  however,  that  neither  in  Markeon  v. 
Money f  nor  in  Stanley  v.  Stdherland,  supra^  was  the  observation 
thus  made  necessary  to  the  decision  of  the  cause.  Neither  of 
the  cases  depended  upon  the  question  whether  an  assignee 
in  bankruptcy  might  properly  sue  in  a  State  court.  The 
observation  made  in  Stardey  v.  Sutherland  was  based  upon 
Markeon  v.  Haney,  without  further  examination  or  consid- 
eration ;  and  the  remark  in  Markeon  v.  Haney  only  stated 
what,  as  &r  as  the  court  was  advised,  *^  would  seem  "  to  have 
been  established  by  the  authorities.  There  were,  doubtless, 
some  decisions  the  other  way,  when  Markeon  v.  Haney  was 
decided,  to  which  the  attention  of  the  court  was  not  called, 
and  since  that  time  the  question  has  frequently  arisen  and 
been  decided ;  and  the  authorities  now  quite  clearly  estab- 
lish the  proposition,  that,  under  the  bankrupt  act,  as  it  stood 
in  1867,  an  assignee  might  bring  such  action  in  a  State 
court  Such  was  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Claflin  v.  Houeeman,  3  Otto, 
130.  See,  also,  Cook  v.  WTiippUy  65  N.  Y.  160 ;  Boone  v.  Hall, 
7  Bush,  66 ;  Stevene  v.  Mechanic^  Samnge  Bank,  101  Mass. 
109;  Otie  v.  Hadley^  112  Mass.  100;  Maye  v.  ManufaeiW' 
ere  Najei  Bank,  64  Pa.  State,  74. 

But  section  711,  page  134,  of  the  Revised  Statutes  of  the 
United  States,  which  were  approved  June  22d,  1874,  jm:o- 
vides  as  follows : 

''The  jurisdiction  vested  in  the  courts  of  the  United 
States  in  the  cases  and  proceedings  hereinafter  mentioned, 
shall  be  exclusive  of  the  courts  of  the  several  States: 

''  First.  Of  all  crimes  and  offences  cognizable  under  the 
authority  of  the  United  States. 

''  Second.  Of  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  Statos. 

''  Third.  Of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction ;   saving  to  suitors,  in  all  cases,  the  right  of  a 
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common-law  remedy^  where  the  common  law  is  competent 
to  give  it. 

**  Fourth.  Of  all  seizures  under  the  laws  of  the  United 
States,  on  land  or  on  waters  not  within  admiralty  and  mari- 
time jurisdiction. 

^'Fiflh.  Of  all  cases  arising  under  the  patent-right  or^ 
copyright  laws  of  the  United  States. 

"Sixth.    Of  all  matters  and  proceedings  in  bankruptcy.; 

"  Seventh.  Of  all  controversies  of  a  civil  nature^  where 
a  State  is  a  party,  except  between  a  State  and  its  citizens,  or 
between  a  State  and  citizens  of  other  States,  or  aliens. 

"Eighth.  Of  all  suits  or  proceedings  against  embas- 
sadors or  other  public  ministers,  or  their  domestics  or  domes- 
tic servants,  or  against  consuls  or  vice  consuls.^' 

As  Congress  has  power  to  pass  "  uniform  laws  on  the  sob-. 
« ject  of  bankruptcies  throughout  the  United  States,''  and  as 
the  judicial  power  of  the  United  States  extends  to  all  cases 
in  law  and  equity  arising  under  the  Constitution  and  laws 
thereof,  it  has  power,  beyond  doubt,  to  give  the  Federal 
courts  exclusive  jurisdiction  "  Of  all  matters  and  proceed- 
ings in  bankruptcy."  We  are  of  opinion,  that  the  section 
of  the  act  of  Congress,  above  set  out,  vests  exclusive  juris- 
diction of  all  matters  and  proceedings  in  bankruptcy,  in  the 
Federal  courts.  There  is  no  room  to  infer  that  Congress 
intended  that  the  State  courts  should  have  or  exercise  any 
jurisdiction  in  such  cases. 

.  The  clause  in  relation  to  matters  and  proceedings  in  bank- 
ruptcy is  so  grouped  and  connected  with  other  matters  so 
peculiarly  within  the  exclusive  jurisdiction  of  the  Federal 
courts,  that  the  intention  to  exclude  State  jurisdiction  is 
unmistakable. 

And  we  think  the  action  here  was  a  matter  or  proceeding 
in  bankruptcy,  within  the  meaning  of  the  law.    The  assignee* 
derives  his  authority  from,  and  can  sue  in  any  court  only  by 
virtue  of,  the  bankrupt  law.     The  suit  was  only  one  of  the 
steps  to  close  up  and  settle  the  bankrupt's  estate. 

In   the  case   of   Claflin  v.  Houseman,   supra,  the  court 
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notice  the  provision  of  section  711,  above  quoted,  and,  with- 
out passing  upon  its  effect,  say,  at  the  close  of  the  opinion, 
''  Without  discussing  the  subject  further,  it  is  sufficient  to 
say,  that  we  hold  that  the  assignee  in  bankruptcy,  under  the 
Bankrupt  Act  of  1867,  as  it  stood  before  the  revision,  had 
authority  to  bring  a  suit  in  the  State  courts,  wherever  those 
courts  were  invested  with  appropriate  jurisdictioD,  suited  to 
the  nature  of  the  case/'  It  may  be  observedi  that,  in  that 
case,  the  State  court  had  taken  jurisdiction  before  the  revision 
of  the  statutes  of  the  United  States. 

In  the  case  before  us,  the  amended  complaint  was  filed 
February  21st,  1874,  but  the  demurrer  thereto  was  filed 
March  12th,  1875.  The  demurrer  was  filed  after  the  revision 
of  the  Statutes  of  the  United  States,  which  took  away  what- 
ever jurisdiction  the  court  had  had  over  the  subject-matter 
of  the  action  before  that  revision,  and  was,  in  our  opinion, 
correctly  sustained.  An  amendment  to  the  bankrupt 
act,  approved  also  June  22d,  1874,  U.  S.  Stat,  at  Large, 
vol.  18,  part  3,  p.  178,  adds  the  following  words  to  the 
original  1st  section  of  the  act,  viz.:  **  Provided,  That  the 
court  having  charge  of  the  estate  of  any  bankrupt  may 
direct  that  any  of  the  legal  assets  or  debts  of  the  bankrupt,  as 
contradistinguished  from  equitable  demands,  shall,  when  such 
debt  does  not  exceed  five  hundred  dollars,  be  collected  in 
the  courts  of  the  State  where  such  bankrupt  resides  having 
jurisdiction  of  claims  of  such  nature  and  amount.'' 

It  does  not  appear  in  this  case,  that  the  court  of  bank- 
mptcy  had  made  such  direction  as  that  contemplated  by  the 
above  provision,  nor  is  the  case  one  that  comes  within  the 
terms  of  the  proviso. 

The  judgment  below  is  affirmed,  with  costs. 
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PliEADmo. — Cbntroef.— Jn/hiU. — Itajti/ieation. — ^In  an  action  to  recover  for 
work  and  labor  performed  for  the  defendant,  by  the  plaintiff,  during  the 
minority  of  the  latter,  the  defendant  answered,  that  such  serrioes  had 
been  rendered  pursuant  to  a  contract  between  the  parties,  that  the  de- 
fendant had  fully  paid  for  them  in  accordance  with  the  terms  of  such 
contract,  and  that  the  plaintiff,  after  attaining  his  majority,  and  with 
full  knowledge  of  the  facts,  had  ratified  such  contract. 

HM,  on  demurrer,  that  the  averment  of  ratification  is  sufficient. 

SiiMB. — Quardian  and  Ward. — SeUlemeiU  hy  OuardioM, — StahUe  of  Zimitofions. 
— An  answer  in  such  action  alleged,  that  such  services  had  been  per- 
formed while  the  defendant  was  the  guardian  of  the  plaintiff,  that  the 
defendant  had  fully  settled  his  trust,  received  the  receipt  of  his  ward 
in  full,  and  been  discharged  from  his  trust  by  the  proper  court,  on  filing 
his  final  report,  which,  however,  contained  no  account  of  the  matter  in 
controversy,  and  that  said  report  had  been  approved  more  than  three 
years  prior  to  the  commencement  of  the  action. 

Hddf  that,  for  want  of  a  direct  averment  .that  the  matter  in  oontroYersy 
had  been  included  in  snch  settlement,  the  answer  is  insufficient. 

Prom  the  Decatur  Circuit  Court. 

J.  8.  Scobeyj  for  appellant. 
B.  W.  Wilsonj  for  appellee. 

BiDDLKy  C.  J. — Action  by  appellant,  to  recover  for  work 
and  labor  done  and  performed  while  he  was  a  minor,  for 
the  appellee. 

Kine  paragraphs  of  answer  were  filed,  but  all  were 
withdrawn  except  the  third  and  seventh,  which  were  as 
follows : 

8.  That  said  services  were  rendered  in  compliance 
with  a  contract  made  between  plaintiff  and  defendant,  by 
which  it  was  agreed  that  said  plaintiff  shonld  render  said 
services,  in  consideration  that  the  defendant,  for  the  same 
time,  should  furnish  the  plaintiff  with  boarding,  clothing, 
schooling,  attendance  in  sickness  and  health;  that  the 
defendant  complied  with  his  part  of  the  contract,  and 
that  the  plaintiff,  after  he  was  of  full  age,  and  with  a  full 
knowledge  of  the  facts,  ratified  atid  confirmed  said  agree- 
ment.   Wherefore,  etc. 
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7.  That,  daring  all  the  time  the  eaid  services  were  ren- 
dered by  the  plaintiff,  he  was  a  minor,  under  the  guar- 
dianship of  the  defendant;  that,  as  such  guardian,  the 
defendant  took  the  plaintiff  into  his  house,  and  treated 
him  as  a  member  of  his  family,  and  famished  him  with 
boarding,  clothing,  lodging,  attention  in  sickness  and 
health,  and,  after  the  plaintiff  became  of  age,  the  defend- 
ant made  a  final  settlement  of  the  matters  of  his  guar- 
dianship with  the  proper  court,  exhibiting  his  report  and 
receiving  a  final  discharge  from  said  trust,  setting  forth 
his  report  as  a  part  of  the  answer,  and  also  a  receipt 
given  by  the  plaintiff  to  the  defendant,  by  which  he 
acknowledges  that  be  has  received  a  certain  amount  **  in 
full  of  balance  in  my  fiivor  against  him  as  guardian/' 
Wherefore  said  cause  of  action  grew  out  of  said  guar- 
dianship, and  did  not  accrue  within  three  years  imme- 
diately before  the  beginning  of  this  suit,  which  was  not 
brought  until  more  than  three  years  after  the  approval 
of  said  report. 

Each  of  these  paragraphs  was  tested  by  a  demurrer, 
alleging  the  insufficiency  of  the  facts  stated  in  it,  and 
held  good  by  the  court.  Exceptions  were  reserved,  and, 
the  appellant  refusing  to  reply,  judgment  was  rendered 
in  favor  of  appellee,  for  costs. 

Overruling  the  demurrers  to  the  third  and  seventh 
paragraphs  of  answer  presents  the  only  questions  in  the 
case. 

It  is  alleged,  against  the  third  paragraph,  that  the  rati- 
fication by  the  appellant  of  the  contract  set  forth,  after 
he  became  of  age,  is  not  sufficiently  averred;  that  the 
averment  is  a  mere  conclusion  of  law,  and  not  a  state- 
wrent  of  fact.  We  think,  however,  that  the  averment  is 
sufficient  to  withstand  a  demurrer.  The  appellant  might, 
perhaps,  have  successfully  moved  to  have  the  paragraph 
in  that  particular  made  more  specific ;  but,  as  he  has  not 
done  so,  we  must  hold  that  the  error  is  one  merely  of 
form,  and  not  one  that  substantially  injured  his  rights. 
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The  seventh  paragraph  coDtains  no  averment,  that  the 
matters  set  forth  in  the  complaint  in  this  case  were  in- 
cluded in  the  guardian's  settlement  with  the  court.  The 
settlement,  as  set  forth  in  the  paragraph,  does  not  show 
that  the  matters  now  in  controversy  were  included  there- 
in ;  they  are  not  such  as  belonged  properly  to  the  guar- 
dian to  settle  with  the  court.  We  can  not,  therefore, 
presume,  that  they  were  so  included  in  the  settlement. 
For  want  of  a  direct  averment,  that  the  matters  in  the 
complaint  were  included  in  the  settlement  of  the  guar- 
dian with  the  court,  we  must  hold  the  seventh  paragraph 
insufficient. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
seventh  paragraph  of  the  answer,  and  for  further  pro- 
ceedings. 


The  State  v.  Hall. 

^"^         CBDcmAi^  Law, — AequiUal  of  D^endami. — Appeal  hySUOer'-^SupraneCourL — 
eVl\     ^  SUihUe  Construed. — Where,  in  a  criminal  prosecution,  whether  upon  evi- 

dence re^larly  f^iven  or  an  agreed  statement  of  facta,  the  defendant  is 
acquitted,  the  State  can  not,  under  section  119,  2  R.  S.  1876,  p.  405,  ap- 
peal to  the  Supreme  Court  upon  the  mere  question,  as  to  whether  the 
finding  or  verdict  is  sustained  hy  the  evidence. 

From  the  Warrick  Circuit  Court 

C.  A.  Biiskirkj  Attorney  General,  and  (?.  L.  Beinhardy 
Prosecuting  Attorney,  for  the  State. 
A.  J.  Butledgey  for  appellee. 

WoRDEN,  J. — The  appellee  was  indicted  in  the  court 
below  for  selling,  and  also  for  giving  away,  intoxicating 
liquor  to  a  minor. 

.  Upon  the  trial  by  the  court,  he  was  acquitted,  and  the 
S.tate  brings  the  case  to  this  court.    There  is  no  question 
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whatever  in  the  record,  except  that  arising  upon  the  evi- 
dence. That  question  is,  whether  the  evidence  was  suf- 
ficient to  establish  the  defendant's  guilt. 

But  a  preliminary  question  arises,  viz. :  Whether  any 
appeal  lies  to  this  court  in  such  a  case. 

The  statute  provides,  that  ^'  The  prosecuting  attorney 
may  except  to  any  opinion  of  the  court  during  the  prose- 
cution of  the  cause,  and  reserve  the  point  of  law  for  the 
decision  of  the  Supreme  Court.  The  bill  of  exceptions 
must  state  clearly  so  much  of  the  record  and  proceedings 
as  may  be  necessary  for  a  fair  statement  of  the  question 
reserved.  In  case  of  the  acquittal  of  the  defendant,  the 
prosecuting  attorney  may  take  the  reserved  case  to  the 
Supreme  Court  upon  an  appeal  at  any  time  within  one 
year.  The  Supreme  Court  is  not  authorized  to  reverse 
the  j  udgment  upon  such  appeal,  but  only  to  pronounce 
an  opinion  upon  the  correctness  of  the  decision  of  the 
court  below.  The  opinion  of  the  Supreme  Court  shall  be 
binding  upon  the  inferior  courts,  and  shall  be  a  uniform 
rule  of  decision  therein.  When  the  decision  of  the  court 
below  is  decided  to  be  erroneous,  the  appellee  must  pay 
the  costs  of  the  appeal."     2  R.  S.  1876,  p.  405,  sec.  119. 

We  think  it  clear,  that,  by  the  statutory  provision  above 
quoted,  it  was  intended,  in  case  of  an  acquittal,  to  allow 
the  State  an  appeal  from  the  decision  of  the  court  below 
upon  some  matter  of  law  only,  and  not  from  such  deci- 
sion upon  matter  of  fact.  The  purpose  of  allowing  such 
appeal  by  the  State  was  the  correction  of  such  errors  in 
point  of  law  as  the  courts  below  might  fall  into  during 
the  prosecution  of  a  cause,  by  deciding  against  the  State ; 
the  decision  of  the  Supreme  Court  thus  furnishing  a  rule 
for  the  guidance  of  the  courts  below  in  future  cases.  It  was 
clearly  not  intended,  where  a  criminal  cause  is  tried  by 
the  court,  or  by  a  jury,  resulting  in  an  acquittal,  that 
the  State  may  appeal  to  this  <;ourt,  without  having  any 
question  of  law  reserved,  and  obtain  its  opinion  upon  the 
Vol.  LVm.— 33 


514 


SUPREME  COITRT  OP  INDIANA. 


Staiey  v.  Tke  Slate. 


correctness  of  the  aoqnittal  under  the  evidence.  The 
opinions  which  this  conrt  is  authorized  to  pronounce,  on 
an  appeal  by  the  State,  under  the  statute,  must  be  upon 
matter  of  law,  and  not  of  fact.  Such  opinions  upon  mat- 
ters of  law  might  be  binding  upon  the  courts  below  on 
the  trial  of  future  causes;  but  the  opinions  of  this  court 
upon  matters  of  fact  can  be  binding  upon  no  one,  except 
in  the  case  in  which  they  are  pronounced.  Opinions  of 
the  latter  class  could  not  form  a  rule  of  decision  binding 
upon  the  inferior  courts.  Juries  and  courts,  when  causes 
are  tried  by  the  court  without  a  jury,  have  a  right  to  ex- 
ercise their  own  untrammelled  judgment,  in  determining 
whether  the  evidence  establishes  the  guilt  of  the  accused. 
The  courts  may,  to  be  sure,  control  the  verdicts  of  juries, 
if  convictions  are  had  without  sufficient  evidence,  by  set- 
ting them  aside,  and  granting  new  trials ;  but  they  have 
no  power  over  verdicts  of  acquittal. 

In  the  case  before  us,  there  was  an  agreed  statement  of 
facts  filed,  on  which  the  cause  was  submitted  for  trial ;  but 
still  it  was  a  question  of  fact,  whether,  upon  the  agreed 
statement,  the  defendant's  guilt  was  established. 

We  are  of  opinion,  that  no  appeal  li^  by  the  State  in 
such  case. 

The  appeal  is  dismissed. 
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GBDCOrAL  Law. — Eieidenee — VcMie. — ^Wbeie,  in  a  criminal  proneeiitioii, 
the  evidence  does  not  show  in  what  county  or  State  the  alleged  offenoe 
was  committed,  a  judgment  of  conylction  can  not  be  sustained. 

From  the  DeKalb  Circuit  Court. 

L.  J  Blair,  for  appellant. 

C  A.  Buskirky  Attorney  General,  for  the  State. 
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HowK,  J. — ^The  appellant  was  indicted^  in  the  court  be- 
low, for  an  assault  and  battery  on  one  Mary  Gorsage,  a 
woman,  with  intent  to  commit  rape. 

On  arraignment,  the  appellant  said,  for  plea  to  the  in- 
dictment, that  he  was  not  guilty  as  therein  charged. 

The  cause  was  tried  by  a  jury,  in  the  court  below,  and 
a  verdict  was  returned,  finding  the  appellant  guilty  as 
charged,  and  assessing  his  punishment  at  two  years'  im- 
prisonment in  the  state-prison,  and  a  fine  of  one  dollar; 
and  the  appellant's  written  motion  for  a  new  trial  having 
been  overruled,  and  his  exception  saved  to  such  ruling, 
judgment  was  rendered  on  the  verdict  by  the  court  be- 
low. 

The  appellant  has  assigned  as  error,  in  this  court,  the 
decision  of  the  court  below  in  overruling  his  motion  for 
a  new  trial.  The  causes  for  such  new  trial,  assigned  iu 
his  motion,  were,  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law,  and  for 
newly-discovered  evidence,  as  set  forth  in  certain  affi- 
davits filed  with  the  motion. 

The  first  point  made  in  argument  by  appellant's  attor- 
ney, in  this  court,  is,  that  the  verdict  of  the  jury  was  not 
sustaitied  by  the  evidence.  It  is  insisted,  that  the  pre- 
ponderance of  the  evidence  on  the  trial  was  in  favor  of 
the  appellant,  and  against  the  verdict  of  the  jury.  The 
evidence  is  properly  in  the  record.  We  have  read  it  with 
care.  The  only  evidence  introduced  by  the  State,  which 
had  a  tendency  even  to  sustain  the  charge  against  the  ap- 
pellant, was  the  evidence  of  the  prosecuting  witness.  Her 
testimony  was  too  filthy  to  be  set  out  in  this  opinion; 
but  it  seems  to  us,  that  her  account  of  the  transaction 
was  so  full  of  improbabilities  and  of  self-contradictions 
as  to  render  it  utterly  unworthy  of  belief.  We  are  al- 
ways unwilling  to  disturb  the  judgment  of  a  lower  court 
on  the  mere  weight  of  evidence;  but,  where  the  only 
evidence  to  sustain  a  conviction  is  inconaistent  and  in- 
credible, it  might  be  our  duly  to  reverse  the  judgment. 
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We  need  not,  however,  and  do  not,  place  our  decision  of 
this  cause  upon  the  mere  weight  of  evidence.  The  ap- 
pellant's attorney  makes  the  point,  and  in  this  he  is  sus- 
tained by  the  bill  of  exceptions,  that  there  was  no  evi- 
dence  whatever,  before  the  court  and  jury  trying  the 
cause,  that  the  ofience  charged  in  the  indictment  was 
committed  in  the  State  of  Indiana,  or  in  DeKalb  county. 
It  has  been  held  by  this  court,  that  the  judgment  must 
be  reversed,  when  the  evidence  does  not  show  in  what 
county  or  State  the  offence  was  committed.  Baker  v. 
The  State,  34  Ind.  104;  and  Muttinix  v.  !7%e  State,  48 
Ind.  611. 

We  need  not  consider  the  question  of  the  newly-dis- 
covered evidence  presented  by  appellant's  counsel,  as  the 
judgment  of  the  court  below  must  be  reversed,  on  the 
points  already  passed  upon.  In  our  opinion,  for  the  rea- 
sons given,  the  court  below  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial;  and  the  clerk  of  this  court  will  issue  the 
proper  notice  to  the  warden  of  the  state-prison  for  the 
appellant's  return  to  the  sheriff  of  De£alb  county. 


The  State  v.  Nbfp. 

CBmiHAL  Law. — Amtvlt  and  Battery. -—CorrectUm  (if  ^nugiet  hy  SuperiiUmd' 
erU, — Where,  without  anger  or  rudeness,  and  solely  for  the  purpose  of 
preserving  diRcipline,  the  superintendent  of  a  county  asylum  for  pau- 
pers administers  moderate  physical  chastisement  to  an  unruly  pauper  in 
his  charge,  he  does  not  thereby  commit  an  assault  and  battery. 

From  the  Boone  Circuit  Court. 

W.  B.  Moore,  C.  A.  Buekirk,  Attorney  General,  and  H. 
Q  WUla,  Prosecuting  Attorney,  for  the  State. 
C.  8.  Weener,  for  appellee. 
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NiBLACK,  J. — ^This  was  an  indictment  for  an  assault 
and  battery. 

The  substantial  part  of  the  indictment  says: 

"  The  grand  jurors  for  Boone  county,  in  the  State  of  In- 
diana, *  *  *  *  *  present,  that  John  Neff, 
on  the  1st  day  of  January,  A.  D.  1877,  at  the  county  and 
State  aforesaid,  did  then  and  there,  in  a  rude,  insolent  and 
angry  manner,  unlawfully  touch,  strike,  beat,  bruise  and 
wound  one  Elizabeth  Wyatt/' 

The  defendant  pleaded  specially  to  the  indictment,  as 
follows: 

**  Comes  now  the  defendant,  and  for  special  plea  herein 
says  GcUo  non,  because,  he  says,  that,  at  the  time  and  place 
of  the  alleged  assault  and  battery  mentioned  in  the  indict* 
ment,  he  was  the  legally  appointed  custodian  and  superin- 
tendent of  the  county  asylum  for  the  indigent  and  poor  of 
said  coupty  of  Boone,  and  that  the  said  Elisabeth  Wyatt, 
the  person  upon  whom  said  pretended  assault  and  battery  is 
charged  to  have  been  perpetrated,  was,  at  the  time  and 
place  mentioned,  a  pauper  and  an  inmate  of  the  aforesaid 
county  asylum,  duly  and  legally  admitted  therein,  and  under 
the  care  and  custody  of  the  defendant,  as  such  custodian  and 
superintendent  of  said  county  asylum  ;  that  the  said  Eliza- 
beth Wyatt,  at  the  time  of  the  alleged  perpetration  of  the 
assault  and  battery  charged  in  the  indictment,  was  cross, 
stubborn,  ill,  disobedient  and  ungovernable,  and  was  fighting 
and  scolding  other  paupers  and  inmates  of  said  asylum;  and 
that  the  beating  and  striking  alleged  in  the  complaint  was 
simply  moderate  and  gentle  coercion,  administered  to  and 
upon  her  by  the  defendant,  as  the  custodian  and  superin- 
tendent, of  the  county  asylum  aforesaid,  without  anger,  inso- 
lence or  rudeness  upon  the  part  of  the  defendant,  but  for 
the  purpose  of  preserving  quiet  and  subordination  among 
the  inmates  of  said  asylum,  as  he  lawfully  had  the  right  to 
do,  and  no  more/' 

The  prosecuting  attorney  demurred  to  this  plea  for  want 
of  sufficient  facts  to  constitute  a  defence.     The  court  over-  ^ 
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ruled  the  demurrer^  and  rendered  jodgment  diachai^ng  the 
defendant. 

The  State  brings  the  caase  into  this  court  by  appeal  on 
the  question  of  law  involved  in  the  overruling  of  the  de- 
murrer to  the  plea. 

Bicknell,  in  his  Criminal  Practice^  page  296,  in  summing 
up  well-established  defences  to  charges  of  assault  and  bat- 
tery, says: 

''  It  is  a  good  defence  that  the  battery  was  merely  the 
chastisement  of  a  child  by  its  parent ;  the  correcting  of  an 
apprentice  or  scholar  by  the  master;  or  the  punishment  of  a 
criminal  by  the  proper  officer ;  provided  the  chastisement 
be  moderate  in  the  manner,  the  instrument,  and  the  quantity 
of  ity  or  that  the  criminal  be  punished  in  the  manner 
appointed  by  law.  BuUer's  N.  P.  12.'^  See,  also,  Pomeroy's 
Notes  to  1  Archbold  Criminal  Law,  8th  ed.,  p.  923 ,  Whar* 
ton  Criminal  Law,  sec.  1269. 

The  same  rule  applies,  substantially,  to;  keepers  of  alms- 
houses and  asylums  for  the  poor,  so  far  as  necessary  to 
preserve  order  and  to  enforce  proper  discipline  in  their 
establishments.  Sktie  v.  Hull,  34  Conn.  132;  ^orde  v. 
Skinner,  4  Car  &  P.  494 ;  Regina  v.  Ifercer,  6  Jurist,  243. 

The  facts  set  up  in  the  plea,  we  think,  were  sufficient  aa  a 
defence  to  the  indictment.  The  prosecuting  attorney,  by 
demurring  to  the  plea  instead  of  taking  issue  upon  it,  admit* 
ted  the  truth  of  the  frets  thus  set  up.  We  see  no  error  in 
the  ruling  of  the  court  on  the  demurrer. 

The  judgment  is  affirmed. 


Thb  Citt  of  Greensbubgh  v.  Corwin. 

'  66    618 

!^J5?5,  City. — Ordinanee  I\vhilnting  Housa  af  IR  Fame. — Action  for  Vtdaiion,-^ 

148  ^84'  Pleading, — In  an  action  by  a  citj,  for  a  yiolation  of  an  ordinance  of  dM 

oitj  prohibiting,  and  prescribing  a  penalty  for,  tbe  keeping  of  a  "honae 
of  ill  fame  in  said  city,  by  keeping  therein  any  person  or  persona  for  the 
purpose  of  prostitution/'  etc.,  the  complaint  alleged,  that  the  defend- 


NOVEMBER  TERM,  1877.  619 

The  City  of  QjreeoabQigh  v.  Corwin. 


a]ity<m,eia>did^ke^afaonieolillfMii6  and  proBtitatioiiy  within  tud 

dty/'etc. 
JBeU,  on  demorrer,  that  the  complaint  sufficiently  describes  the  offence. 
Uddy  also,  that  the  action  Is  a  civil,  and  not  a  criminal,  action,  and  is  ao 

thoriaed  by  section  19, 1  R  8. 1876,  p.  278. 

From  the  Decatur  Circuit  Court 

C.  Shane^  for  appellant. 
J.  8,  Scobej/f  for  appellee. 

BiDDU,  C.  J*-^Oomplaint  by  appellant,  against  appel- 
lee, as  follows : 

'*  The  city  of  Greensburgb  complains  of  said  defend- 
ant, late  oi  said  city,  and  says,  that  said  defendant,  on  the 
9th  day  of  September,  1875,  at  the  city  and  county  afore- 
said, did  then  and  there  violate  section  8  of  an  ordi- 
nance of  said  city,  passed  by  the  common  council  thereof, 
on  the  2l8t  day  of  May,  1868,  viz. : 

^^^  Section  8  Any  person  who  shall  keep  any  brothel 
or  house  of  ill  fame  in  said  city,  by  keeping  therein  any 
person  or  persons  for  the  purpose  of  prostitution,  or  shall 
suffer  any  such  to  resort  thereto  for  that  purpose,  any 
such  person  so  offending  shall,  on  conviction  thereof,  be 
fined  in  any  sum  not  less  than  one  nor  more  than  fifty 
dollars." 

^^That  said  Susan  Corwin  did,  on  said  day,  and  on 
divers  other  days  prior  thereto,  keep  a  house  of  ill  fame 
and  prostitution  within  said  city  of  Greensburgh,  Decatur 
county.  State  of  Indiana.  Wherefore  the  plaintiff  de- 
mands judgment  for  fifty  dollars.' 

The  complaint  is  verified  by  affidavit. 

The  suit  was  commenced  before  the  mayor  of  the  city 
of  Greensburgh,  and  found  its  way,  by  appeal,  into  the 
circuit  court,  wherein  the  appellee  filed  a  demurrer  to  the 
complaint,  alleging  as  ground  the  insufficiency  of  the 
facts  therein  stated  to  c6nstitute  a  cause  of  action^  which 
demurrer  was  sustained  by  the  court,  and  a  judgment  for 
costs  rendered  against  the  appellant,  to  which  ruling 
upon  the  demurrer  the  appellant  excepted,  and  from 
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which  judgment  this  appeal  is  taken.  Sustaining  the  de- 
murrer presents  the  only  question  in  the  case. 

The  appellee  insists,  that  the  complaint  is  insufficient 
because  it  does  not  sufficiently  describe  the  ofience  under 
the  ordinance.  We  think  it  does.  This  is  a  civil  action, 
brought  under  section  19, 1 R.  S.  1876,  p.  273,  in  the  name 
of  The  City  of  Greensburgh,  to  recover  a  penalty.  It  is 
not  a  criminal  action,  brought  in  the  name  of  The  State 
of  Indiana,  to  punish  the  appellee.  Oases  of  this  kind 
are  governed  by  the  rules  of  practice  in  a  justice's  court 
See  section  17  of  the  act  above  cited.  It  is  therefore 
sufficient.  Green  v.  The  City  of  Indianapolisy  26  Ind. 
490 ;  Gity  of  Goshen  v.  Oroxton,  84  Ind.  289. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded,  with  instructions  to  overrule 
the  demurrer  to  the  complaint. 


Hull  v.  Thb  Brbarlet  Run  Draininq  Association. 

DRAnnNO  AesociATioK.—^efion  to  Colled  Ane88ment.—0oniraei  to  Avoid 
Threatened  Lihgaium.'^Fleadmg. — Lieii,-^IVaeUee. — JfoCfon  to  Mate  Spe- 
e^. — In  an  action  by  a  draining  companjr,  against  the  owner  of  certain 
real  estate;  to  collect  a  certain  sum,  aa  benefits  allied  to  have  resalted 
from  the  con&truction  of  a  certain  drain,  the  complaint  allied,  that  the 
defendant  was  the  owner  of  snch  real  estate,  '^  upon  which  the  plaintiff 
had  a  lien  for  the  payment  of  assessments  of  benefits  resulting  to  said 
real  estate  from  the  constmction  of  "  said  drain ;  that  the  plaintiff  was 
aboat  to  enforce  such  lien,  when,  upon  the  promise  of  the  defendant 
that,  if  suit  to  enforce  was  not  brought,  he  would  pay  the  same  on  de- 
mand, the  plaintiff  waived  its  right  to  such  lien ;  and  that,  upon  de- 
mand for  the  amount  due,  the  defendant  had  refused  to  pay  the  same. 

Jffdd^  on  demurrer,  that  the  complaint  is  soflicient 

Hdd,  also,  that  the  averment  as  to  such  a  lien  should,  on  motion  therefor, 
have  been  made  more  specific. 

Prom  the  "White  Circuit  Court. 
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A.  W.  Reynolds  and  E.  W.  SeUers^  lor  appellant. 
/.  H.  Wallcuse  and  M.  if.  SUl,  for  appellee. 

HowK,  J. — ^The  appellee,  as  plaintiff,  soed  the  appellant, 
as  defendant,  in  this  action,  in  the  court  below. 

Appellee's  complaint  was  in  two  paragraphs. 

In  the  first  paragraph,  it  was  alleged,  that  the  appellant 
was  indebted  to  the  appellee  in  the  sum  of  $211.60,  for 
work  and  labor  done  by  the  appellee  for  the  appellant. 

In  the  second  paragraph,  the  appellee  said,  that,  on  or  about 
the  30th  day  of  January,  1873,  the  appellant  was  the  owner 
of  certain  real  estate,  particularly  described,  in  White 
county,  Indiana,  upon  which  the  appellee  had  a  lien  for  the 
payment  of  assessments  of  benefits,  resulting  to  said  real 
estate  from  the  construction  of  the  works  of  the  appellee, 
amounting  to  the  sum  of  $236.60,  which  lien  the  appellee 
was  about  to  enforce  against  said  real  estate  by  suit  to  fore- 
close, in  the  court  below,  at  its  February  term,  1873 ;  that 
the  appellant  then  promised  the  appellee,  that,  if  the  appellee 
would  not  commence  such  suit  to  enfi^rce  its  said  lien  against 
said  real  estate,  the  appellant  would,  when  requested  by  ap- 
pellee, pay  the  appellee  the  amount  of  said  assessment,  or  so 
much  thereof  as  might  be  necessary  to  pay  the  cost  of  con- 
struction, and  the  appellee's  expenses  in  and  about  the  con- 
struction of  appellee's  works,  under  the  law  in  such  cases 
made  and  provided  ;  that  the  appellee,  relying  upon  the  ap- 
pellant's good  fitith  in  making  said  promise,  waived  its  right 
to  enforce  its  said  lien,  and  afterward  found  that  the  just 
and  ratable  proportion  of  the  costs  and  expenses  of  the 
appellee,  due  from  the  said  assessment  on  appellant's  said 
real  estate,  was  the  sum  of  $211.60,  which  the  appellee  then 
demanded  of  the  appellant,  and  requested  him  to  pay  the 
same,  but  that  the  appellant  had  failed,  neglected,  and  refused 
so  to  do.  Wherefore  the  appellee  demanded  judgment  for 
$300.00,  and  for  all  proper  relief. 

The  appellant  demurred  to  the  second  paragraph  of  appellee's 
complaint,  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  which  demurrer  was 
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overruled  by  the  court  below,  and  to  this  decunon  the  appel- 
lant excepted. 

And  the  appellant  then  answered  the  complaint,  by  a 
general  denial  thereof.  The  cause  was  tried  by  a  jury  in  the 
court  below,  and  a  verdict  was  returned  for  the  appellant, 
assessing  its  damages  in  the  sum  of  #245.64.  Appellant's 
motion  for  a  new  trial  having  been  overruled,  and  his  excep- 
tion saved  to  such*  ruling,  the  court  below  rendered  judg- 
ment on  the  verdict,  in  favor  of  the  appellee  and  against  the 
appellant,  from  which  judgment  this  appeal  is  now  pros- 
ecuted. 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  court  below : 

1.  In  overruling  his  demurrer  to  the  second  paragraph  of 
the  appellee's  complaint ;  and, 

2.  In  overruling  his  motion  for  a  new  trial. 

In  their  argument  of  this  cause,  in  this  court,  the  appel- 
lant's attorneys  '^  insist,  that  the  second  paragraph  of  the 
complaint  is  bad,"  because,  they  say,  it  ^^  does  not  state  th^ 
ftcts  constituting  the  lien^  but  simply  states  that  they  had  a 
lien."  It  seems  to  us  that  this  objection  is  not  well  taken. 
If  the  appellant  desired  to  have  the  second  paragraph  of  the 
complaint  made  more  specific,  definite  and  certain  in  its 
statement  of  the  fkcts  constituting  the  alleged  lien,  he  should 
have  moved  the  court  below  for  an  order  requiring  the  appel- 
lee to  make  this  paragraph  more  specific  in  this  regard. 
His  demurrer  to  this  paragraph,  in  legal  effect,  admitted 
that  the  appellant  had  a  lien  on  his  real  estate,  as  alleged  in 
said  paragraph,  and  did  not  question  the  sufficiency  of  the 
Acts  constituting  such  lien. 

The  appellee  alleged,  in  the  second  paragraph  of  its  com- 
plaint, that  it  was  about  to  enforce  its  lien  on  the  appellant's 
real  estate,  by  a  suit  in  the  court  below,  at  its  February 
term,  1873,  when  the  appellant  fN^mised,  that,  if  the  appellee 
would  not  commence  such  suit,  he  would  pay  the  appellee 
the  amount  of  his  said  assessment,  etc.  Appellant's  counsel 
now  insist,  as  we  -understand  their  argument,  that  the  demur- 
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rer  should  have  been  sustained  to  this  second  paragraph  of 
the  complaint,  beoause,  they  say,  it  was  not  alleged  therein, 
that  appellee  did  not  commence  such  suit  to  enforce  said 
lien.  It  was  alleged  in  said  paragraph,  that  the  appellee, 
relying  upon  appellant's  good  faith  in  making  said  promise, 
waived  its  right  to  enforce  its  said  lien,  etc.  If  the  appellee 
waived  its  right  to  sue,  it  certainly  did  not  sue.  This  suit 
was  not  brought  until  nearly  two  years  after  the  said  Feb- 
ruary term,  1873. 

In  our  opinion,  the  court  below  did  not  err  in  overruling 
the  appellant's  demurrer  to  the  second  paragraph  of  appel- 
lee's complaint. 

In  their  brief  of  this  cause,  in  this  court,  appellant's 
counsel  have  not  even  alluded  to  the  alleged  error  of  the 
court  below,  in  overruling  the  motion  for  a  new  trial.  We 
therefore  regard  this  alleged  error  as  waived.  In  our 
opinion,  there  is  no  merit  in  this  appeal. 

The  judgment  is  affirmed,  with  ten  per  centum  damages, 
at  the  costs  of  the  appellant. 


MiCKSLBSRRT  V.  HaBVKT. 

HUBBAKD  AXD  WiTB.'-SqpanHm  qf.^AdUm  for  Ooods  8M  to  Wtfi.^Evi' 
dmet, — Prwidipal  and  AgmL — BaHfiefUion, — Suprann  Court, — Where,  in  an 
action  to  recover  of  the  defendant  for  goods  sold  and  deliyered  to  his 
wife  by  the  plaintiff  in  the  absence  of  the  defendant,  it  may  be  believed 
from  the  evidence,  that  the  defendant,  subsequent  to  the  purchase,  on 
being  informed  thereof,  had  ratified  the  same,  and  promised  to  pay  it,  the 
existence  of  facts  anthorixing  such  purchase  may  be  inferred  therefrom, 
and*the  Supreme  Court,  on  appeal,  will  not  disturb  a  finding  for  the  plain- 
tiff, although,  at  the  time  of  the  purchase,  the  defendant  and  his  wife 
were  living  separate,  and  the  goods  were  not  necessaries. 

« 

From  the  Vigo  Circuit  Court. 

jR.  Dunnigan  and  8.  C.  Strussen^  for  appellant. 
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Pbrkins,  J. — Suit  foi 

'  goods  sold  and  delivered. 

The 

following  is  the  bill  of 

particulars : 

"  1  Extension  Table 

..... 

$6.75 

"  1  Safe 

.         .         •         •        . 

8.00 

"  1  Bedstead     . 

.         .        •    *    .         • 

12.00 

"  1  Bedstead 

.         •         .         •         • 

8.50 

"  1  Set  Chairs 

.         .        .         .         • 

14.00 

"  1  Set  Chairs 

.         .         .        •         • 

5.50 

"  2  Rockers 

....         • 

9.50 

"  1  Bureau 

..... 

15.00 

**  1  Mattress 

....         • 

5.0O 

"  1  Centre  Table 

•         .         .        I         . 

4.00 

« 1  Kitchen  Table     • 

.         •        •         .         • 

8.25 

• 

88.50 

"  Interest  on  above  to  date        .... 

8.30 

"$91.80" 
Answer,  general  denial. 

Trial  by  the  court.  Judgment  for  plaintiff,  over  a  mo- 
tion for  a  new  trial,  for  ninety-one  dollars  and  eighty 
cents. 

The  grounds  of  the  motion  for  a  new  trial  were: 
Judgment  against  law,  against  the  evidence,  and  for  too 
large  an  amount. 

The  evidence  is  in  the  record,  and  follows : 

Thomas  E.  Knox,  witness  for  plaintiff,  testified,  that 
he  presented  the  bill  sued  on  in  this  case  to  the  defend- 
ant, before  suit,  "  and  he  told  me  it  was  correct,  and  he 
would  pay  it." 

The  plaintiff  testified,  as  a  witness,  that  he  was  a  fur- 
niture dealer  in  Terre  Haute,  and  that,  "  some  time  last 
February,  defendant's  wife  came  to  my  store,  and,  after 
looking  at  my  goods,  said  she  wanted  some  furniture,  and 
that  her  husband  would  pay  for  it ;  she  told  me  she  lived 
in  Sugar  Creek  township,  and  referred  me  to  Mr. 
Knox,  of  whom  I  enquired,  and  learned  that  defendant 
was  amply  able  to  pay ;  a  few  days  afterward  defendant's 
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wife  came  in  and  bought  this  bill  of  goods ;  they  were 
low-priced  goods ;  had  them  charged  to  defendant ;  the 

amount  of  | is  due  and  unpaid ;  the  price  charged 

was  reasonable ;  defendant  afterward  came  into  my  store 
and  I  showed  him  this  bill;  he  said  it  was  all  right, 
and  he  would  pay  it." 

The  plaintiff  then  rested  his  case. 

The  defendant,  James  Mickelberry,  being  duly  sworn, 
testified  for  the  defence,  as  follows,  to  wit :  ^^  I  am  de- 
fendant, and  never  bought  any  goods  of  plaintiff,  at  any 
time,  nor  did  I  give  any  order  to  my  wife,  at  any  time,  to 
buy  goods  of  plaintiff;  I  knew  nothing  of  this  purchase 
till  some  days  afterward;  my  wife  bought  these  goods 
while  she  was  separated  from  me,  and  she  was  not  living 
with  me  at  the  time ;  the  goods  bought  were  not  necessa- 
ries ;  she  had  no  need  of  them ;  I  had  plenty  of  furni- 
ture at  home ;  the  furniture  was  not  good,  and  was  not 
worth  seventy-five  dollars;  some  of  it  was  damaged;  I 
never  told  Knox  the  bill  was  all  right ;  I  offered  to  pay 
him  seventy-five  dollars,  rather  than  have  a  suit  about  it ; 
I  had  a  conversation  with  Harvey,  and  asked  him  how  he 
came  to  sell  the  goods  to  my  wife,  and  he  said  Knox  told 
him"  (plaintiff)  "to  let  my"  (defendant's)  "wife  have 
goods  on  my  account,  as  I  was  good,  and  he  could  make 
it  off  of  me." 

From  the  evidence  in  the  cause,  the  court  trying  it 
might  have  believed  that  the  defendant  had  admitted  that 
the  account  sued  on  was  correct,  and  had  promised  to  pay  it. 
From  such  admission  and  promises,  the  court  might  have 
inferred  that  facts  existed  legally  authorizing  the  wife  to 
purchase  the  goods  on  the  credit  of  the  husband. 

The  judgment  is  aflSrmed,  with  costs. 
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Lash  st  al.  v.  Lash. 

134  6fl3'  TyrvGBCE.— Section  IS  of  the  Divorce  Ad  (hMtrued.—Hwhand  and  Wifs.— 

145  ^9  Section  18  of  the  stotnte  *'  regulating  the  granting  of  diyorcea,"  etc.,  2  B. 

8. 1876,  p.  324,  givea  to  a  divorced  wife,  on  the  death  of  her  divorced 
husband,  no  interest  in  hia  real  estate. 
Same. — Effect  of  Diooree  on  Joint  Tenancy, — Bighie  cf  /Shcmror.— Cbittwyonee. 
— Where  a  divorce  ia  decreed  between  a  husband  and  wife,  to  whom 
real  estate  has  been  conveyed  "aa  joint  tenants,  survivor  taking  the 
whole,"  they  thereby  become  joint  tenanta  of  the  aame  during  life,  and, 
on  the  death  of  either,  the  whole  estate  vests  in  the  survivor. 

From  the  Noble  Circuit  Court 

A.  A.  Chapin,  for  appellants. 

W.  L.  Penfidd  and  D.  D.  Moody^  for  appellee. 

Perkins,  J. — This  action  was  brought  by  the  appel- 
lants for  partition  of  a  tract  of  land. 

The  complaint  alleges,  that,  on  the  6th  day  of  April, 
1870,  one  Shyrer  and  wife  executed  a  deed  to  Philip 
Lash  and  Sarah  Lash,  his  wife,  of  a  tract  of  land,  which 
is  described  in  the  complaint,  and  a  copy  of  which  deed 
is  filed  therewith ;  that,  on  the  7th  day  of  July,  1872,  the 
said  Sarah  Lash,  in  the  court  of  common  pleas  of  Noble 
county,  Indiana,  obtained  a  divorce  from  the  said  Philip, 
for  his  misconduct,  whereby  the  joint  estate,  created  by 
said  deed  in  the  said  Philip  and  wife,  became  severed, 
and  they  each  became  the  owners  of  the  undivided  one- 
half  of  said  land,  as  tenants  in  common ;  that,  on  the  15th 
day  of  February,  1878,  the  said  Philip  died  intestate, 
seized  of  the  undivided  one-half  of  said  land  by  virtue 
of  said  conveyance  and  decree  of  divorce,  and  that  plain- 
tiffs, who  are  his  children  and  heirs  at  law,  inherited 
their  father's  interest,  and  thereby  became,  and  still  are, 
the  owners  of  the  undivided  one-half  of  said  land,  as 
tenants  in  common  with  the  said  Sarah,  who  is  still  the 
owner  of  the  other  undivided  one-half.  Wherefore  they 
ask  partition,  etc. 

Copies  of  the  deed  from  Shyrer  and  wife,  and  of  the 
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proceedings  and  judgment  and  decree  of  divorce,  are  re- 
ferred  to  in,  and  accompany,  the  complaint. 

To  this  action,  an  appearance  was  made  in  the  circuit 
court,  and  a  demurrer  filed  to  the  compltdnt  by  the  appel- 
lee, alleging,  as  ground  of  demurrer,  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  demurrer  was  sustained,  and  an  exception  re- 
served, and  an  appeal  taken  to  this  court. 

The  decision  of  the  court  on  the  demurrer  is  the  only 
error  assigned  in  the  record. 

The  source  of  the  title,  and  the  proceedings  and  de- 
cree in  the  divorce  suit,  are,  as  we  are  informed  by  coun- 
sel, purposely  set  out  in  the  complaint,  so  that  a  decision 
upon  the  demurrer  will  decide  the  whole  matter  of  dis- 
pute between  the  parties. 

The  deed  is  in  the  statutory  form,  and  that  part  which 
is  essential  in  this  case  reads  as  follows : 

"  This  indenture  witnesseth,  that  Thomas  T^  M.  8hy- 
rer  and  Louisa  L.  Shyrer,  his  wife,  of  Noble  county,  in 
the  State  of  Indiana,  convey  and  warrant  to  Philip  Lash 
and  Sarah  Lash,  wife  of  the  said  Philip,  as  joint  tenants^ 
(survivor  taking  the  whole,)  of  Noble  county,  Indiana, 
for  the  sum  of — ,"  etc.,  describing  the  real  estate  in  Noble 
county,  Indiana,  named  in  the  complaint. 

The  petition  for  divorce  alleges,  that  the  said  Philip 
Lash  had  beaten  and  struck  his  wife  Sarah  with  his  fist ; 
that  he  had  falsely  accused  her  of  adultery,  and  that  he 
was  an  habitual  drunkard. 

An  appearance  was  made  to  the  action  for  divorce,  an 
answer  filed  of  general  denial,  and  a  trial  had,  and  find- 
ing by,  the  court,  that  all  the  allegations  of  the  petition 
were  true  and  fully  proved,  and  a  divorce  decreed,  and 
one  thousand  dollars  alimony  allowed. 

Section  18  of  our  statute  concerning  divorces  reads  as 
follows : 

^^Sec.  18.  A  divorce  granted  for  misconduct  of  the 
husband  shall  entitle  the  wife  to  the  same  rights,  so  far 
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as  her  real  estate  is  concerned,  that  she  would  have  been 
entitled  to  by  his  death."    2  R,  S.  1876,  p,  880. 

This  section  gives  her  no  right  in  his  real  estate. 

This  suit,  as  appears,  was  brought  by  the  heirs  of 
Philip  Lash,  against  Sarah  Lash,  late  wife  of  said  Philip, 
for  partition  of  real  estate  conveyed  to  said  Philip  and 
his  wife  Sarah  by  the  deed  above  copied  into  this  opin- 
ion. 

The  plaintiffs  claim  that  the  land,  at  the  time  of 
Philip's  death,  was  held  by  him  and  his  late  wife,  from 
whom  he  had  been  divorced,  as  tenants  in  common,  and 
that  one-half  of  said  real  estate  is  theirs,  by  inheritance 
from  their  father.  While,  on  the  other  hand,  the  defend* 
ant,  Sarah,  claims  that  the  efiect  of  the  divorce  was  to 
vest  the  title  to  the  real  estate  in  question  in  her ;  and, 
if  it  did  not,  that  the  death,  at  all  events,  of  said  Philip 
did ;  so  that,  she  being  the  sole  owner,  there  can  be  no 
partition. 

The  court  below,  as  we  have  seen,  held  this  view  to  be 
correct,  and  sustained  a  demurrer  to  the  complaint. 

We  do  not  think  section  18,  above  quoted  from  the 
statute,  has  any  bearing  on  this  case.  That  section  ap- 
plies to  property  of  which  the  wife  was  owner,  as  her 
separate  property,  before  and  at  the  time  of  the  divorce, 
subject  only  to  a  restraint  upon  alienation,  without  the 
consent  of  her  husband.  She  was  not  such  owner  of 
real  estate  held  by  her  and  her  husband  by  tenancy  by 
entireties.  It  can  not  be  said,  with  any  propriety,  that 
such  property  was  her  separate  property  before  and  at 
the  time  of  the  divorce.  We  think  this  the  more  rea- 
sonable and  just  construction  of  the  section  quoted. 

Tenancy  by  entireties  originated  in  the  marital  rela- 
tion, founded  on  the  idea  of  the  unity  of  husband  and 
wife,  rendering  them  but  one  person  in  law.  The  con- 
tinuance of  such  tenancy,  in  a  given  case,  depended  upon 
the  continuance  of  the  marital  unity.  The  dissolution  of 
that  unity,  before  death,  whereby  two  actual  persons 
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were  restored  to  their  nataral  seyeralty,  operated  to  di* 
vide  the  title  to  the  estate  held  hj  them,  while  husband 
and  wife,  by  entireties,  equally  between  them,  making 
them  tenants  in  common  thereof,  when  there  was  nothing 
in  the  deed  of  conveyance  controlling  the  matter.  The 
effect  of  the  divorce  was  to  simultaneously  destroy  the 
fictitious  unity  of  the  persons,  and  destroy  the*tenancy 
by  entireties.    Harrer  v.  WaUner;  80  III.  197. 

We  approve  the  decision  in  that  case  But  the  deed  of 
conveyance,  as  appears  in  thi»<$a6e,  declared  the  grantees  to 
be  joint  tenants,  with  right  of  survivorship.  We  need  not 
enquire  whether  this  tenancy,  so  declared,  superseded,  dur- 
ing the  continuance  of  the  marriage,  that  which  resulted  by 
law  from  the  conveyance  to  husband  and  wife,  without  any 
declaration  as  to  the  manner  of  holding;  because,  we 
think,  that,  as  in  an  ordinary  deed  the  parties  hold  by 
tenancy  in  common,  which,  in  cases  of  conveyances  to 
husband  and  wife,  is  superseded,  or  put  in  abeyance,  by 
tenancy  by  entireties  during  the  continuance  of  the 
marital  relation,  and,  on  the  dissolution  of  that  relation 
otherwise  than  by  death,  the  tenancy  in  common  is  re- 
stored ;  so,  where  the  parties,  husband  and  wife,  hold  by 
a  conveyance  declaring  them  to  be  joint  tenants,  we 
think,  on  the  dissolution  of  the  marital  relation  by  di- 
vorce, the  joint  tenancy  declared  in  the  deed  becomes 
the  tenancy  by  which  the  divorced  parties  then cefoi  ward 
hold  the  property.    See  1  R.  8. 1876,  p.  868,  sec.  7. 

This,  however,  would  be  unimportant  in  the  case,  were 
both  parties  still  living,  because  estates  in  joint  tenancy, 
as  well  as  those  in  common,  are  subject  to  compulsory 
partition,  at  least  so  far  as  possession  is  concerned,  during 
the  continuance  of  the  joint  tenancy.  2  Cooley  Bl. 
Com.,  p.  185 ;  2  R.  8. 1876,  p.  848. 

But,  in  this  case,  Philip  Lash,  the  divorced  husband,  is 
dead.    Upon  his  death,  by  the  jus  acerescendi  the  title  to 
Vol.  LVII— 84 
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the  entire  property  vested  in  the  surviving  joint  tenant, 
by  the  express  terms  of  the  deed.  The  heirs  of  Philip 
inherited  nothing  in  the  property  in  question  from  him. 
Heuce,  the  complaint  of  the  heirs  in  this  case  disclosed 
no  cause  of  action,  and  the  demurrer  to  it  was  rightly 
sustained. 
Affirmed,  with  costs. 
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Cbhonal  Law.— Bitt  of  Exceptions  Qm  Not  he  AUacked  CoUaUraUy.' 
prtme  OouH, — ^A  bill  of  excepcions  in  a  caase  appealed  to  the  Supreme 
Court,  signed  by  the  judge  who  presided  at  the  trial,  imports  abeolnte 
verity,  and  can  not  be  attacked  in  the  Supreme  Court,  by  affidavit 

Saxb,— Judge  may  (hrreet  BUI  ef  Ekoeeptiime. — ^The  judge  may  ourrect  a 
bill  of  ezoeptiona,  even  where  it  is  prepared  and  agreed  to  by  the  at- 
torneys of  both  parties  to  the  appeaL 

Same. — Qrmnd  Jury, — Empandling  <^. — ^The  record  of  a  criminal  prosecu- 
tion showed  that  "the  regular  grand  jury  for  said  term  of  said  court," 
having  been  duly  empanelled  and  sworn,  **  returned  into  open  court,  and 
upon  their  oaths  presented,"  the  indictn^ent  in  question. 

JSM,  that  the  indictment  was  properly  presented  by  a  legal  grand  jury. 

Same. — Murder, — IndidmenL — "  Unlawful^  Killing, — It  is  not  necessary,  un- 
der the  statute  of  this  State,  in  an  indictment  for  murder,  to  aver  that 
the  killing  was  "  unlawful." 

Same. — Oontinmmee, — AffidaviL — Abeent  Wittteu. — An  affidavit  for  a  con- 
tinuance on  account  of  the  absence  of  a  witness,  for  whom  a  subpoena  is  there- 
in alleged  to  have  been  issued  to  the  sheriff  of  a  certain  county,  must  show 
in  what  county  such  witness  resides,  and  that  the  absence  of  the  witness 
has  not  been  ''procured  by  the  act  or  connivance  of  the  party,  nor  by 
others  at  hu  request,  nor  with  his  knowledge  and  consent." 

Same. — Impeaching  Witneu, — A  continuance  ought  not  to  be  granted  on 
account  of  the  absence  of  a  witness  for  the  defendant,  by  whom  he  can 
prove,  that,  more  than  a  year  previous  to  the  trial,  ill-will  had  existed 
between  the  defendant  and  a  certain  witness  for  the  State. 

Same.— ^K&i.~*An  affidavit  for  a  continuance  on  account  of  the  abeenoe  of 
a  witness,  by  whom  the  defendant  alleges  he  can  prove  an  alibi,  must 
clearly  show  that  the  alibi  proposed  will  cover  the  whole  of  the  time 
when  the  crime  is  alleged  to  have  been  committed. 
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Baxe, — An  affidayit  bj  tlie  defendant  for  a  eontinaanoe,  on  the  ground8, 
that  he  is  not  then  prepared  to  snbmit  his  defence,  that  the  people  of  the 
countj  are  biased  and  prejudiced  against  him,  and  that,  at  the  next  term 
of  the  court,  he  can  prodace  the  guilty  party,  and  acquit  himself,  but 
not  stating  the  grounds  of  his  defence,  nor  the  name  of  the  guilty  party, 
is  insufficient. 

Same. — Eoidenee. — ^As  to  the  admission  in  eyidenoe  of  a>  photograph  of  the 
deceased,  etc.,  see  paragraph  "  5  "  of  the  opinion. 

Sams. — Instruction  to  Jury. — Failure  of  Defendant  to  Testify, — An  oral  in- 
struction by  the  court  to  the  jury,  made  at  the  request  of  the  defendant, 
that  the  failure  of  the  defendant  to  testify  as  a  witness  in  his  own  behalf 
must  not  be  '^  referred  to,  or  in  any  manner  considered  by  the  jury,"  is 
one  of  which  the  defendant  can  not  complain. 

QAKErr-AMumption  </  Fad, — On  the  trial  of  a  defendant  indicted  for  the 
alleged  murder  of  a  person  whose  dead  bedywas  found  at  a  certain 
place,  the  court  instructed  the  jury,  that  the  questions  for  their  deter- 
mination were,  whether  the  deoeased  had  been  killed  at  such  place,  and 
whether  such  killing  was  murder  or  manslaughter,  and  that,  if  the  de- 
ceased ''was  not  so  killed,"  they  must  find  the  defendant  not  guilty. 

HUdf  that  the  instruction  is  correct. 

Samb. —  Vmve. — ^Where,  in  snch  case,  the  evidence  shows  that  the  defend- 
ant, in  company  with  the  deoeased,  on  the  evening  of  the  all^;ed  murder, 
left  one  county,  going  toward  an  adjoining  county,  where  the  body  of  the 
deceased  was  found,  the  venue  of  the  murder,  if  any  was  committed,  is 
sufficiently  shown  to  have  been  in  the  latter. 

SAXRr^Emdenee. — Maimer  <^  Death. — Where,  in  such  case,  death  is  alleged 
in  the  indictment  to  have  been  caused  by  blows  inflicted  with  several 
different  instruments,  proof  that  death  was  caused  by  a  blow  inflicted 
with  any  one  of  them  is  sufficient. 

Same. — Oireumtiantial  Efddenee.—^fTherey  in  such  case,  the  evidence  is  merely 
«^  circumstantial,  if  there  be  no  hypothesis  by  which,  in  the  order  of  nat- 
ural causes  and  effects,  the  circumstances  proved  can  be  explained  con- 
sistently with  the  innocence  of  the  defendant,  the  evidence  is  sufficient 
to  justify  his  conviction. 

From  the  Jefferson  Circuit  Court 

E.  R.  Wilson  and  J.  Roberts,  for  appellant 
C.  A.  Buskirk,  Attorney  General,  for  the  State. 

BiDDi^E,  C.  J. — ^The  appellant  was  indicted  for  the  murder 
of  John  We  Sewell,  tried  by  a  jury,  found  guilty  as  charged, 
and  is  now  under  sentence  of  death.     He  appeals  to  this 

» 

court. 

1.     Without  noticing  the  proceedings  in  detail,  we  will 
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examine  the  qnestions  raised  against  them  on  behalf  of  the 
prisoner,  by  his  counsel.  They  first  move  this  court  to 
strike  out  of  the  bill  of  exceptions  an  instruction  given  to 
the  jury,  by  the  court,  numbered  **  21 '' ;  and,  also,  to  strike  out 
a  certain  ^'  statement  written  in  the  bill  of  exceptions  by 
the  judge,  after  it  was  prepared  by  counsel  and  handed  'to 
him  for  his  signature,  and  so  inserted  by  him  without  their 
knowledge,  or  opportunity  to  object  before  he  signed  it." 
This  motion  is  founded  upon  a  joint  affidavit,  made  by 
Vincent  Kirk,  George, W:  Smith  and  Joseph  P.  Wells, 
stating,  amongst  other  matters,  "  that  the  part  of  said  bill  of 
exceptions  numbered  ^  21,'  and  also  signed  by  said  judge, 
was  not  written  at  or  during  the  trial  of  said  cause ;  nor  was 
the  same  read  to  the  jury  ;"  and  further  stating,  that  a  cer- 
tain other  part  of  the  bill  of  exceptions  '^  was  also  written 
by  said  judge,  and  placed  in  said  bill  of  exceptions, 
after  the  same  was  presented  to  him,  as  aforesaid,  for  his 
signature,  and  that  the  defendant,  nor  his  attorneys,  had  any 
knowledge  that  the  same  was  in  said  bill  of  exceptions,"  etc. 

There  is  a  proper  mode  of  correcting  a  bill  of  exceptions, 
but  it  is  not  by  attacking  it  collaterally,  in  this  court,  by 
affidavits.  We  know  of  no  practice  that  will  warrant  such 
a  proceeding.  A  court  is  not  bound  to  sign  a  bill  of  excep- 
tions as  the  attorneys  prepare  it,  even  though  they  agree  to 
it ;  nor  is  it  improper  for  the  judge  to  correct  a  bill  of 
exceptions,  without  the  consent  of  the  attorneys. 

We  must  hold  the  bill  of  exceptions,  signed  by  the 
judge,  as  importing  the  truth,  instead  of  the  affidavit  which 
attacks  it.     The  motion  is  overruled. 

2.  It  is  insisted,  that  **  The  record  does  not  show  that 
there  was  a  grand  jury  empanelled,  or  that  the  indictment 
was  found,  or  returned  into  court,  by  any  legally  authorixed 
grand  jury.*' 

The  record,  as  to  this  point,  is  as  follows :  ''  Be  it  remem- 
bered, that  heretofore,  to  wit,  on  the  22d  day  of  November, 
1877,  the  same  being  the  third  juridical  day  of  the  Novem- 
ber term,  1877,  of  said  court,  the  regular  grand  jury  for 
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said  term  of  said  court,  having  been  daly  empanelled  and 
sworn,  according  to  law»  returned  into  open  court,  and 
upon  their  oaths  presented,  the  following  indictment,  to 
wit:'' 

Here  follows  the  indictment  upon  which  the  prisoner  was 
tried. 

This  sufficiently  shows  the  proper  presentment  of  the 
indictment,  and  that  it  was  found  by  a  legal  grand  jury. 
Bowe  y.  Hie  8UUe,  25  Ind.  415 ;  WaU  v.  I%e  8taU,  23 
Ind.  150 ;  Baileg  v.  The  SlaJte,  39  Ind.  438. 

8.  There  was  no  motion  made  to  quash  the  indictment, 
but  the  question  of  its  sufficiency  is  raised  in  the  record,  by 
ft  motion  in  arrest  of  judgment,  and  an  assignment  of  error 
in  this  court.  The  objection  taken  to  the  indictment  is, 
that  it  contains  no  averment  that  the  killing  was  ^*  unlaw- 
ful;''but  it  is  alleged,  that  the  prisoner 'Mid  feloniously, 
purposely,  and  with  premeditated  malice,  kill  and  murder 
John  W.  Sewell,"  etc.  This  is  sufficient.  Neither  the  word 
'^  unlawful "  nor  '^  unlawfully  "  is  used  in  our  statutory  defi- 
nition of  murder ;  nor  need  either  of  them  be  used  in  an 
indictment  for  murder.  Besides,  the  word  '^  feloniously " 
includes  all  the  meaning  that  can  be  expressed  by  the  word 
'^  unlawfully."  The  authorities  support  this  rule.  Jerry  v. 
The  State,  1  Blackf  395. 

4.  The  prisoner  moved  the  court  for  a  continuance  of  bis 
cause.  The  motion  was  founded  upon  two  affidavits,  made 
by  himself.  The  first  affidavit  states,  that ''  Ida  M.  Beavers  is 
a  material  and  competent  witness  on  his  behalf,  on  the  trial 
herein ;  that  he  has  had  a  subpoena  issued  for  said  witness, 
directed  to  the  sheriff  of  Marion  county,  this  State ;  that 
said  subpoena  has  not  yet  been  returned,  and  said  witness  is 
not  now  in  attendance ;  that  he  expects  to  prove  by  said 
witness,  that,  within  the  last  past  year  and  a  half,  George  M. 
Hammell,  a  witness  on  the  part  of  the  prosecution,  had 
serious  difficulty  with  her,  growing  out  of  an  attempt  on 
the  part  of  said  Hammell  to  have  illicit  intercourse  with 
her^  and  she  communicated  the  &ct  to  affiant  (her  brother), 
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and  that  affiant  and  said  Hammell  had,  in  consequence 
thereof,  words  of  anger  and'  trouble,  and  that  there  has 
ever  since  existed,  between  said  Hammell  and  defendant,  an 
ill-will/'  The  same  affidavit  farther  states,  '^  that  one  Wil- 
liam D.  Patterson,  a  resident  of  said  county,  is  a  material 
and  competent  witness  for  him,  on  the  trial  herein;  that 
he  has  had  a  subpoena  to  issue  for  said  witness ;  that  he 
expects  to  prove  by  said  witness,  that  said  witness  and  de- 
fendant were  together  on  the  night  of  the  alleged  murder, 
and  were  not  in  the  vicinity  of  the  place  alleged  as  the  place 
of  the  murder;  that  the  subpoena  is  returned,  'not  found,'  as 
to  said  Patterson;  that  said  evidence  is  true,  and  he 
cannot  prove  the  same  by  any  other  witness  whose  testimony 
can  be  now  procured ;  that  the  absence  of  said  witness  has 
not  been  procured  by  any  act  or  connivance  of  this  defend- 
ant, or  with  the  knowledge  or  consent  of  this  defendant ; 
and,  if  this  cause  is  continued  until  the  ensuing  term  of  this 
court,  he  believes  he  can  procure  the  attendance  of  both  of 
said  witnesses,''  etc. 

This  affidavit  is  defective  in  several  respects.  It  does  not 
state  where  the  witness  Ida  M.  Beavers  resides.  A  subpoena, 
issued  to  Marion  county,  if  the  witness  did  not  reside  therein, 
of  course  would  be  fruitless ;  besides,  the  evidence  sought 
to  be  obtained  by  her  is  remote  and  collateral.  It  cannot 
be  fairly  supposed  that  a  difficulty  between  the  witness  and 
defendant,  had  a  year  and  a  half  before,  could  have  much, 
if  any,  continuing  effect  at  the  time  of  the  trial.  The  evi- 
dence sought  to  be  obtained  from  the  witness  Patterson  is 
loosely  stated.  He  might  have  been  with  the  prisoner  '^  on 
the  night  of  the  alleged  murder"  a  very  short  time,  and 
yet  have  allowed  abundance  of  time  to  the  prisoner  to 
commit  the  deed  charged  against  him.  They  might  have 
been  *'  not  in  the  vicinity  of  the  place  alleged  as  the  place  of 
the  murder,"  and  yet  not  so  remote  as  to  tend  to  show  that 
the  prisoner  could  not  have  committed  the  crime  on  that 
night.  It  does  not  sufficiently  show  that  the  absence  of  the 
witness  was  not  *' procured."    The  statutory  requisites  of  an 
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affidavit  for  oontinnanoe  on  this  point  are,  that  the  absenoe 
of  the  witnefis  ^^  has  not  been  procared  by  the  act  or  con- 
nivance of  the  partyi  nor  by  others  at  his  request,  nor  with 
his  knowledge  and  consent/'  2  R.  S.  1876,  p.  164,  sec. 
322.  The  words,  '*  nor  by  others  at  his  reqaest,''  in  refer* 
ence  to  the  witness  Patterson,  are  absent  from  this  a£Gidavit. 
The  second  affidavit  states,  that  the  defendant  is  not  pre- 
pared to  go  to  trial ;  that  his  imprisonment  has  prevented  him 
from  making  his  defence  as  he  could  otherwise  have  done ; 
that  the  public  mind,  and  the  people  throughout  the  county, 
are  excited,  biased  and  prejudiced  against  him;  that  the 
press  of  the  city  has  been  engaged  in  publishing  articles 
relative  to  affiant,  which  have  been  and  are  being  read  by 
the  citijsens  generally,  greatly  tending  to  affect  the  minds  of 
the  citizens  against  him ;  that,  by  the  next  term  of  the  court, 
*^  he  can  and  will  be  fully  able  to  bring  before  the  court  the 
person  actually  guilty  of  this  grave  crime  now  chai^d 
against  him,  and  be  able  fully  to  acquit  himself.^'  But  who 
it  is  that  has  committed  the  crime,  how  he  can  acquit  him- 
self, what  his  defence,  if  any,  is,  he  does  not  state.  Perhaps 
\  a  successful  motion  for  a  change  of  venue  might  have  been 
founded  upon  this  affidavit,  but  it  is  insufficient  to  obtain  a 
continuance  of  the  case.  Dickey  v.  Morgan^  8  Blackf. 
533;  Fleming  v.  The  State,  11  Ind.  234;  Jones  v.  The  auOe^ 
11  Ind.  357;  Ward  v.  CWyAon,  30  Ind.  396. 

5.  The  court  allowed  a  certain  photograph,  and  evidence 
touching  it,  to  go  to  the  jury,  for  the  purpose  of  iden- 
tifying the  deceased ;  evidence  touching  a  spot  on  the  coat 
of  the  prisoner,  supposed  to  be  a  blood  spot,  and  the  test  of 
the  physician  in  reference  to  the  same  spot ;  evidence  as  to 
the  dodging,  trembling  and  confusion  of  the  prisoner,  when 
met  by  the  witnesses,  before  and  at  the  time  of  his  arrest ; 
evidence  of  a  witness  as  to  his  having  seen  a  man  in  Ripley 
county,  some  time  before  the  commission  of  the  homicide, 
who  resembled  the  prisoner,  evidence  touching  a  satchel 
and  its  contents,  found  near  the  church  where  the  dead  body 
was  found,  as  belonging  to  the  deceased ;  the  admission  of 
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all  of  whioh  the  prisoner's  counsel  think  was  erroneoos ;  bat, 
with  oarefal  attention^  we  can  see  no  error  in  these  rulings. 

6.  It  is  also  claimed  that  the  court  did  not  properly  in- 
struct the  jury,  as  to  the  fiict  that  the  prisoner  did  not  testify 
in  his  own  behalf.  We  find  the  following  instruction  in  the 
bill  of  exceptions :  ^^And  the  court  then  and  there,  at  the 
request  of  the  defendant's  attorneys,  charged  the  jury  orally, 
that  the  defendant's  failure  to  testify  must  not  be  referred 
to  in  the  argument  of  the  cause,  nor  commented  upon,  re- 
ferred to,  or  in  any  manner  considered  by  the  jury,  in  de- 
termining the  case."  We  are  of  the  opinion,  that  this  in- 
struction is  correct,  and  a  sufficient  discharge  of  the  court's 
duty  upon  that  point 

7.  The  counsel  for  the  prisoner  complain  of  the  instrue* 
tions  given  to  the  jury,  by  the  court,  generally,  but  point  out 
no  specific  objection  to  any  of  them,  except  to  the  13th,  in 
which,  they  say,  ^*  The  court  assumes  that  John  W.  Sewell 
was  the  person  found  dead."  We  do  not  so  understand  the 
instruction.  The  part  complained  of  is  in  the  following 
words :  **  The  first  question  ibr  you  to  consider  is,  was  John 
W^  Sewell  killed  at  or  near  Liberty  church,  in  Jefferson 
county,  Indiana,  on  the  3d  or  4th  of  November,  1877?  and, 
if  so,  was  the  killing  murder  or  manslaughter?  If  you  find 
he  was  not  so  killed,  you  will  find  the  defendant  not  guilty." 
The  instruction  does  not  assume  that  John  W.  Sewell  was 
the  person  found  dead,  but  assumes,  as  the  indictment 
charges,  that  it  must  have  been  John  W.  Sewell  that  was 
killed,  or  the  defendant  should  be  found  not  guilty.  This  is 
right.  The  prisoner  has  nothing  to  complain  of  in  this 
instruction. 

8.  As  to  the  evidence :  It  is  claimed  that  the  venue  was 
not  sufficiently  proved.  We  think  it  was.  The  prisoner 
and  the  deceased  left  Scott  county,  on  the  evening  of  the 
3d  of  November,  1877,.  by  railway,  going  towards  Jefiferson 
county ;  on  the  next  day  the  prisoner  was  in  Jeierson  county ; 
and  the  body  of  the  deceased  was  found  in  Jeierson  county. 
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The  clear  conclusion  is,  that  the  murder,  if  committed  at 
all,  was  committed  in  Jefferson  county. 

9.  The  indictment  alleges,  that  the  killing  was  done  by 
^'  kicking  and  stamping  the  said  John  W.  Sewell  with  his 
feet,  and  striking,  heating,  bruising,  pounding,  and  mortally 
wounding  said  John  W.  Sewell  with  his  fists  and  with  cer- 
tain stones,  clubs,  sticks,  bricks,  billets  of  woods,  bars  of 
iron,  sling-shot,  and  other  missiles  and  weapons,  to  the 
grand  jurors  unknown,''  etc.  The  counsel  for  the  prisoner 
contend,  that  ^*  It  is  just  as  much  a  part  of  the  allegation  that 
the  death  was  in  part  produced  with  weapons  to  the  grand 
jury  unknown,  as  that  he  was  killed  at  all ;  and  it  was  neces- 
sary to  prove  this  allegation/'  The  evidence  shows  that  the 
dead  body  was  found  in  a  church,  with  the  head  bruised  and 
broken,  and  fittally  injured ;  and  a  stone,  suitable  to  accom* 
plish  the  deed,  was  found  with  the  body.  The  jury  would 
have  no  trouble  in  &irly  concluding  that  the  killing  was 
done  by  some  of  the  means  charged  in  the  indictment.  We 
are  consta^ined  to  say,  that  there  is  nothing  in  this  point. 

The  counsel  do  not  discuss  the  question  of  the  sufficiency 
of  the  evidence,  generally,  to  establish  the  guilt  of  the 
prisoner ;  and  we  think  they  very  properly  waived  it.  It  is  all 
circumstantial.  No  witness  saw  the  killing  done,  but  the  evi- 
dence is  very  convincing.  We  can  conceive  of  no  hypothe- 
sis, by  which,  in  the  order  of  natural  causes  and  effects,  the 
facts  proved  can  be  explained  consistently  with  the  innocence 
of  the  prisoner ;  and  this  is  the  true  test  of  circumstantial  evi- 
dence. It  excludes  all  reasonable  doubt  of  the  prisoner's 
guilt. 

It  appears  to  us  that  the  prisoner  has  been  tried  prop- 
erly, according  to  law,  and  found  guilty  upon  sufficient 
evidence,  and  we  know  of  no  judicial  reason  why  he  should 
not  suffer  the  penalty  of  his  crime. 

The  judgment  is  affirmed. 
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Will.— if«ntoi  Capacity  of  Tedaior.-^Evidenee.^Former  WHL—BradieC'^ 
Supreme  Court. — In  an  action  to  set  aside  a  will,  the  contents  of  a  former 
will,  made  and  destroyed  by  the  testator,  may  or  may  not  have  a  tendency 
to  show  that  he  was  of  ansound  mind ;  bat,  when  evidence,  offered  to 
prove  the  contents  of  such  former  wUl,  is  excluded,  the  Supreme  Court 
can  not  say  it  was  error,  in  the  absence  of  a  statement  of  what  was  ex- 
pected to  be  shown  as  the  contents  of  the  former  will. 

Same. — Instruction  to  Jury, — ^The  court  instructed  the  jury,  in  such  case,  as 
follows :  '*  In  legal  contemplation,  one  who  has  sufficient  mind  to  know 
and  understand  the  business  in  which  he  is  engaged,  who  has  sufficient 
mental  capacity  to  enable  him  to  know  and  understand  the  extent  of  his 
estate,  the  persons  who  would  naturally  be  supposed  to  be  the  objects  of  his 
bounty,  and  who  could  keep  these  in  his  mind  long  enough  to,  and  could, 
form  a  rational  judgment  in  relation  to  them,  is  a  penonof  sound  mind." 

Hddy  that  the  instruction  is  correct. 

Same. — It  is  not  error,  in  such  case,  for  the  court  to  instruct  the  jury  as  to 
different  theories  of  mental  soundness,  that,  as  to  such  "distinctions  and 
classifications  of  theories,"  they  have  nothing  to  do,  except  so  far  as 
they  may  actually  assist  them  in  coming  to  a  ooncludon. 

Saiob. — It  is  not  error  to  instruct  the  jury,  that  the  mind  may  be  sound, 
while  the  memory  is  impaired. 

Same. — I^irtieularvnng  Errors. — ^The  Supreme  Court  will  not  search  through 
voluminous  instructions  for  errors,  where  counsel  have  failed  to  particu- 
larize or  suggest  them. 

Prom  the  Lawrence  Circuit  Court. 

F.  Wilson  and  Jf.  71  Dunriy  for  appellants. 

G.  Putnam^  Q.  W.  Friedley  and  H.  C.  Duncan^  for  ap- 
pellees. 

WoRBEN,  J. — Complaint  by  the  appellants,  against  the 
appellees,  to  contest  and  set  aside  the  will  of  Balph  Low- 
der, deceased. 

There  were  two  paragraphs  in  the  complaint ;  the  first 
alleging  the  unsoundness  of  the  mind  of  the  testator,  at 
the  time  of  the  execution  of  the  will,  and  the  second, 
that  the  will  was  unduly  executed. 

Trial  by  jury;  verdict  and  judgment  for  the  defend- 
ants ;  new  trial  refused,  and  exception. 

The  new  trial  was  asked  on  the  ground  that  the  ver- 
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diet  was  not  sustained  by  the  evidence,  and  was  contrary 
to  law,  and  that  the  court  had  erred  in  refusing  to  admit 
certain  evidence  offered,  and  in  giving  certain  specified 
charges,  and  in  refusing  others. 

The  following  is  a  statement  of  the  evidence  offered  and 
rejected : 

On  the  trial,  the  plaintiffs  proved  by  Mecca  Boyd,  that, 
before  the  making  of  the  will  in  question,  the  testator 
had  made  another  will,  which  the  witness,  at  the  request 
of  the  testator,  destroyed,  by  burning  it  in  his  presence. 

The  plaintifls  next  introduced  George  W.Boyd  as  a  wit- 
ness, and  the  record  proceeds  as  follows : 

**  Plaintiffs  here  having  proved  the  destruction  of  the 
first  will  by  the  preceding  witness,  Mecca  Boyd,  now 
offered  to  prove  by  George  W.  Boyd,  the  witness  on  the 
stand,  the  contents  and  provisions  of  the  first  will,  de- 
stroyed as  aforesaid,  which  being  ruled  out  by  the  court 
as  irrelevant  and  immaterial,  the  plaintiffs  at  the  time 
excepted.' 

The  appellants,  in  their  brief,  say,  in  reference  to  the 
evidence  thus  excluded,  "  Where  the  question  is  one  of 
mental  soundness,  evidence  of  the  making  of  other  wills, 
and  their  contents,  has  always  been  regarded  as  compe- 
tent and  valuable  evidence  touching  the  capacity  of  the 
testator  to  make  a  will." 

No  authorities,  however,  are  cited  in  support  of  the 
position.  The  fact  that  the  testator  made  a  former 
will,  which  was  destroyed  at  his  request,  was  proved  by 
the  plaintiffs,  without  apparent  objection. 

The  contents  of  the  former  will  might  or  might  not 
have  had  a  tendency  to  show  that  the  testator  was  of  un- 
sound mind.  We  can  not  say  that  any  error  was  commit- 
ted in  rejecting  the  evidence,  because  we  can  not  say,  in 
the  absence  of  any  statement  of  counsel,  as  to  what  was 
expected  to  be  shown  as  the  contents  of  the  will,  that  it 
would  have  had  any  tendency  whatever  to  show  that  the 
testator  was  of  unsound  mind,  or  otherwise. 
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The  case  falls  clearly  within  Cones  v.  Binford,  54  Ind. 
616,  Mitchell  v.  Chambers^  65  Ind.  289,  and  Graeier  v. 
Williams^  65  Ind.  461. 

The  counsel  for  the  appellants  say,  in  their  brief,  of  the 
instructions  given,  "These  instructions  are  so  volumi- 
nous that  we  will  not  undertake  to  particularize  the 
errors  which  we  observed  in  them  severally." 

But,  in  order  to  hold  them,  or  any  of  them,  erroneous, 
the  court  must  particularize,  and  point  out  in  what  the 
error  consists.  The  counsel  can  hardly  expect  the  court 
to  wade  through  these  voluminous  instructions  in  search 
of  errors  not  particularized  or  suggested.  But  the  coun- 
sel have  pointed  out  some  objections  to  a  part  of  the  in- 
structions, which  we  proceed  to  consider. 

The  third  instruction  given  was  as  follows : 

"  All  persons,  except  infants  and  persons  of  unsound 
mind,  may  make  a  will.  Then  the  question  we  will  first 
consider  is,  what  amount  of  mind  is  sufficient  to  make  a 
will,  and  what  is  unsoundness  of  mind?  In  legal  con- 
templation, one  who  has  sufficient  mind  to  know  and  un- 
derstand the  business  in  which  he  is  engaged,  who  has 
sufficient  mental  capacity  to  enable  him  to  know  and  un- 
derstand the  extent  of  his  estate,  the  persons  who  would 
naturally  be  suppQsed  to  be  the  objects  of  his  bounty, 
and  who  could  keep  these  in  his  mind  long  enough  to,  and 
could,  form  a  rational  judgment  in  relation  to  them,  is  a 
person  of  sound  mind.  If  he  has  not  mental  capacity  to 
this  extent,  he  would  not  be  a  person  of  sufficient  dis- 
posing mind.*' 

The  counsel  for  the  appellants  merely  say  of  this  charge, 
that  it  falls  short  of  stating  a  correct  rule  for  determin- 
ing the  question  of  soundness  of  mind.  Wherein  the 
charge  falls  short,  is  not  suggested,  but  we  are  left  to  con- 
jecture on  that  subject.  And  here  we  may  observe,  that 
we  are  in  no  manner  aided  by  the  brief  of  counsel  for 
the  appellees.  They  take  the  position  that  the  instruc- 
tions have  not  been  made  a  part  of  the  record  without 


NOVEMBER  TERM,  1877.  641 

Lowder  elaLv,  Lowder  et  aL 

bill  of  exceptions,  by  following  tbe  course  prescribed  by 
the  statute,  and  that  there  is  no  bill  of  exceptions  in  the 
record,  signed  by  the  judge,  containing  the  instructions  or 
the  evidence.  Hence  they  dismiss  the  subject  without 
any  discussion  of  the  questions  involved.  But  we  find 
that  the  record  contains  a  bill  of  exceptions,  showing  the 
evidence  and  the  charges  given  and  refused,  properly 
signed  by  the  judge. 

We  may  say  that  we  see  no  objection  to  the  charge 
above  set  out* 

The  following  was  the  seventh  charge: 

"You  may  find  some  difficulty,  when  you  come  to 
draw,  by  definition,  the  difference  between  a  strictly  sane 
and  insane  mind,  and  especially  between  a  strictly  sound 
or  sane  mind,  and  one  that  is  to  be  regarded  as  partially 
insane  or  unsound.  There  is  an  inherent  difiiculty  in  the 
very  nature  of  the  question,  and  there  will  always  be  a 
material  discrepancy  in  the  opinion  of  the  witnesses, 
whether  medical  experts  testifying  from  particular  t\ieo- 
ries  adopted  by  them,  or  unprofessional  witnesses,  who 
may  draw  conclusions  from  their  own  personal  expe- 
rience with,  and  observation  of,  the  testator.  But,  with 
the  distinction  and  classification  of  theories,  we  have 
nothing  to  do,  except  so  far  as  they  may  actually  assist 
you  in  coming  to  a  conclusion.  What  you  want  to  de- 
termine is,  as  to  the  sufficiency  or  insufficiency  of  the 
testator's  mental  capacity  when  he  made  his  will,  regard- 
less of  particular  phases  of  unsoundness  of  mind." 

The  objection  made  to  this  charge  is,  that  it  "dis- 
credits and  withdraws  from  the  jury  all  testimony  as  to 
classification  of  mental  disease." 

The  charge,  we  think,  is  not  open  to  the  objection 
*  made.  The  jury  were  told  that  they  had  nothing  to  do 
with  "distinction  and  classification,"  except  so  far  as 
they  might  actually  assist  them  in  coming  to  a  conclu- 
sion. The  last  part  of  the  charge  must  be  considered  in 
connection  with  what  precedes  it ;  and,  when  taken  alto- 
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gether,  it  seems  to  us,  that  the  jury  were  left  at  liberty 
to  consider  the  "  distinction,"  "  classification  "  and  "  par- 
ticular phases  of  unsoundness  of  mind,"  so  far  as  they 
might  aid  them  in  determining  the  question  involved. 

The  tenth  charge  was  as  follows : 

^*  Failure  of  memory  is  to  be  considered  in  connection 
with  other  circumstances  tending  to  show  mental  de- 
rangement ;  but  failure  of  memory  alone  is  not  sufficient 
incapacity,  unless  it  goes  to  the  extent  of  such  a  loss  of 
memory  as  to  deprive  the  testator  of  ability  to  call  up  to 
the  mind  the  immediate  members  of  his  family  and  prop- 
erty. Memory  is  generally  impaired  by  age,  and  also  by 
disease,  while  the  mind  may  remain  entirely  rational; 
and  again,  it  is  a  known  fact,  that  sometimes  it  is  the 
case,  that,  while  the  mind  becomes  deranged  and  obscured 
beyond  question,  except  that  the  memory  remains  intact, 
preserving  a  clear  recollection  of  complicated  matters." 

The  counsel  for  the  appellants  say  of  this  charge,  that 
it  5^  holds  the  erroneous  view,  that  the  jnind  may  be 
sound,  and  the  memory  impaired." 

There  can  be  no  doubt  that  the  mind  may  be  sound, 
and  yet  that  the  memory  may  be  impaired.  The  most  of 
people  probably,  as  age  advances,  suffer  some  loss  of 
memory  long  before  they  have  reached  that  degree  of 
senility  which  would  disqualify  them  from  making  a  will. 
See  1  Redfield  Wills,  pp.  98, 99,  sec.  18,  par.  9,  and  note  11. 

These  are  all  the  charges  given,  to  which  any  specific 
objections  are  made ;  and  we  are  of  the  opinion,  that  the 
objections  thus  made  are  not  well  founded. 

We  think,  also,  that  the  charges  asked  by  the  appel- 
lants, and  refused,  were  substantially  embraced  in  the 
charges  which  were  given.  The  charges  given  by  the 
court  of  its  own  motion,  and  those  given  at  the  request 
of  the  appellants,  placed  the  law  of  the  case  very  fairly 
before  the  jury,  and  were  sufficiently  full  to  embrace  all 
the  aspects  of  the  case. 
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The  evidence  was  such  that  we  cannot  disturb  the  ver- 
dict of  the  jury  upon  it. 
The  judgment  below  is  affirmed,  with  coats. 


Arnold  et  ux.  v.  Oapf  bt  al. 

School  Fund  Mobtoaos.-— iSh^  and  Conveyanee  Under.— Adim  to  Set  Atide 
for  Irregulariiy, — PUadmg, — ^In  an  action  to  foreclose  a  junior  mortgage, 
and  to  set  aside  a  sale  under  a  prior,  school  fund  mortgage,  the  com- 
plaint specified,  as  one  cause  for  setting  aside  such  sale,  that,  though 
the  mortgaged  land  could  have  been  divided  without  materiallj  dimin- 
ishing its  value,  and  was  worth  much  more  than  the  amount  of  the 
debt  for  which  the  sale  was  made,  yet  the  auditor,  at  said  sale,  did  not 
offer  any  portion  thereof,  in  the  form  of  a  square  or  otherwise,  off  the 
north-west  comer  thereof ;  and  also,  that,  though  the  deed  from  the  auditor 
recites,  that  said  mortgaged  premises  were  offered  for  sale  in  parcels,  and  an 
insufficient  sum  bid  therefor,  and  that  thereupon  the  whole  tract  was  of- 
fered and.soId,  yet  the  deed  fails  to  describe  such  parcels. 

Hddf  that  these  specifications  are  not  material,  and  were  properly  struck  out. 

Same. — Slatement  cf  Sale, — Ckmtirwivm  cfSUxbde, — ^Under  section  100  of  the 
act  relating  to  common  schools,  1  R.  S.  1876,  p.  802,  the  statement  of  a 
sale,  made  under  a  school  fund  mortgage,  must  be  signed  by  both  the 
treasurer  and  auditor  of  the  county,  but  not  by  the  recorder. 

Same. — Heading. — Dractiee. — ^Where  specifications  of  irregularities  in  the 
sale  under  such  mortgage,  contained  in  the  complaint  to  set  aside  the 
sale,  are  struck  out,  no  harm  is  done,  if  they  are  subordinate  to,  and 
contained  in,  another  specification  set  out. 

Same. — Sak  for  a  Swn  Too  Large. — Where  the  sale  under  such  a  mort- 
gage is  made  for  a  sum  materially  exceeding  the  amount  due,  this 
difference  constitutes  a  material  irregularity ;  and  it  is  error  to  strike 
out  of  the  complaint  allegations  of  such  fact. 

Same. — Recording  Deed. — ConsfyrueUon  of  Statute. — Under  section  99  of  such 
act,  the  deed  executed  by  the  auditor  at  such  a  sale  must  be  entered  in 
the  TCcord  of  the  board  of  county  commissioners,  as  a  condition  pre- 
cedent to  its  delivery. 

Prom  the  Bartholomew  Circuit  Court. 

8.  Stansifer,  for  appellants. 
B.  Hill,  for  appellee. 
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« 

NiBLACK,  J. — This  wa8  an  action  by  the  appellants^ 
George  W.  Arnold  and  Christina  L.  Arnold,  his  wife, 
against  Thomas  Gent,  Martha  Gent,  Celia  Hunt,  and  the 
appellees,  Thomas  Gaff,  James  W,  Gaff,  Richard  Thomas 
and  James  F  Reed. 

The  complaint  was,  in  substance,  as  follows : 

The  appellant  George  W.  Arnold,  being  the  owner  of  the 
land  in  controversy,  with  his  wife,  Christina  L.  Arnold, 
executed  a  school  fund  mortgage  thereon  to  the  State  of 
Indiana,  on  the  16th  day  of  June,  1857,  to  secure  a  note 
for  J135,  executed  by  George  W.  Arnold  to  the  State  of 
Indiana  Thereafter,  on  the  9th  day  of  April,  1869,  Ar- 
nold and  wife  sold  and  conveyed  the  land  to  Thomas 
Gent,  and  Gent  and  his  wife,  Martha  Gent,  executed  to 
Arnold  and  wife  the  mortgage  in  suit,  to  secure  the  bal- 
ance of  unpaid  purchase-money,  $4,000,  for  which  Thomas 
Gent  executed  five  notes,  all  due  in  five  years  after  date, 
one  for  $2,000  and  four  for  (500  each.  The  one  for  $2,000 
was  made  payable  to  Arnold  and  wife.  It  is  averred, 
that  said  Reed  holds,  by  assignment,  two  of  the  $500 
notes,  and  that  Celia  Hunt  holds  the  other  two.  Gent 
and  wife  sold  and  conveyed  the  land  to  the  Gafi[s. 

It  is  averred,  that^  "  on  the  25th  day  of  March,  1872, 
the  auditor  of  Bartholomew  county,  not  having  fore- 
closed said  mortgage  to  the  State  of  Indiana,  nor  having 
instituted  any  action  in  any  court,  adversary  or  other- 
wise, to  foreclose  the  same,  on  his  own  motion  made  a 
pretended  sale  of  said  land,  under  said  mortgage  and 
note,  to  the  defendants  Thomas  and  Reed,  for  the  sum  of 
$152.20,  the  amount  then  claimed  to  be  due  on  said  mort- 
gage, including  penalty  and  costs;  and,  at  the  time  of 
said  sale  said  land  was,  and  is  now,^  worth  $4,000;  and 
the  said  auditor  made  and  delivered  to  said  Thomas  and 
Reed  a  deed  for  said  land.  The  plaintiffs  say  that  the 
pretended  sale  and  conveyance  aforesaid,  made  by  said 
auditor  to  said  Thomas  and  Reed,  were  irregular  and 
void  for  the  reasons  severally  following,  to  wit : 


NOVEMBEB  TERM,  1877.  645 

Arnold  d  «x.  9.  Gaff  e£  aL 

^^  1.  Said  tract  of  land  coald  have  been  divided  without 
materially  diminishing  the  value  of  it;  and  the  tract  was 
worth  the  sum  of  $4,000.  Yet  said  auditor,  at  said  sale, 
did  not  oiier  any  portion  thereof,  in  the  form  of  a  square 
or  otherwise,  off  of  the  north-west  corner  thereof. 

^^2.  The  deed  from  said  auditor  to  said  Thomas  and 
Beed  recites,  that,  ^  First,  was  offered  each  piece,  or  par- 
cel, or  lot  of  said  mortgaged  premises,  separately,  when, 
failing  to  have  bid  a  sum  equal  to  the  whole  amount  due 
on  said  premises,  for  any  part  thereof,  the  said  auditor 
then  and  there  offered  the  whole  of  said  mortgaged  prem- 
ises for  sale  at  public  outcry.'  But  the  deed  nowhere  re- 
cites or  shows  what  pieces  or  parcels  of  said  premises 
were  so  offered,  nor  gives  any  description  of  such  pieces 
or  parcels  so  offered. 

"3.  The  treasurer  of  said  county  made  a  pretended 
statement  of  said  sale,  which  was  recorded  in  said  re- 
corder's ofiice,  but  it  was  not  signed  by  said  auditor,  but 
signed  by  the  treasurer  only. 

^'4.  Said  statement,  signed  and  recorded  as  last  afore- 
said, does  not  show  that  said  sale  was  in  any  manner  ad- 
vertised. 

^'  5.  Said  statement,  so  signed  by  said  treasurer,  and 
recorded  as  aforesaid,  does  not  specify  or  show  the 
amount  of  principal  due  on  said  mortgage,  the  interest, 
penalty  or  costs,  separately,  but  shows  the  amount  in  gross 
only. 

^^  6.  At  the  time  of  said  sale,  there  was  due  on  said 
mortgage :  Principal,  $135 ;  interest,  $7.20 ;  total  princi- 
pal and  interest,  $142.20 ;  penalty,  2  per  cent.,  $2.85 ;  to- 
tal, $145.05.  The  costs  of  said  sale  were  but  $5 ;  yet  said 
auditor  sold  said  land  for  an  amount  charged  by  him  as 
follows:  Principal,  $135;  interest,  $7.88;  penalty  and 
costs,  $9.82;  total,  $152; — when  the  true  amount  due,  in- 
cluding principal,  interest,  penalty  and  costs,  was  but 
$150.05. 

Vol.  LVm.— 86 
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*^  7.  Said  deed  from  said  auditor  to  said  Thomas  and 
Reed  was  not  entered  in  the  record  of  the  board  of 
county  commissioners  of  said  county,  before  it  was  de- 
livered to  them,  nor  has  it  since  been  so  entered. 

*^  8.  No  statement  of  said  sale  was  made  by  said  treas- 
urer, and  signed  by  him  and  said  recorder,  in  said  re- 
corder's office." 

It  is  averred,  that,  before  the  commencement  of  this 
action,  plaintiffs  tendered  to  Thomas  and  Reed  the  full 
amount  of  their  said  bid  and  interest,  at  the  rate  of  seven 
per  cent. 

Prayer,  as  to  said  auditor's  sale,  that  it  be  set  aside, 
and  for  a  decree  and  foreclosure  of  the  Oent  mortgage. 

The  defendants,  the  Gafis,  Thomas  and  Reed,  severally 
moved  the  court  to  strike  out  the  several  specifications 
of  alleged  irregalarities  in  the  auditor's  sale,  which  mo- 
tion was  sustained  as  to  all  of  the  specifications,  to  which 
the  appellants  excepted. 

The  same  defendants  then  demurred  to  the  complaint^ 
and  the  demurrer  was  sustained,  to  which  the  appellants 
also  excepted. 

Errors  are  so  assigned  on  the  record  as  to  bring  before 
us  the  sufficiency  of  each  specification  of  irregularity  in 
the  sale  of  the  land  on  the  school  fund  mortgage,  above 
enumerated. 

We  think  the  first  and  second  specifications  were  so 
framed  as  not  to  distinctly  raise  any  question  material  for 
the  consideration  of  the  court  below,  and  were,  for  that 
reason,  if  for  no  other,  properly  struck  out. 

We  construe  the  third  specification  to  mean,  that  no 
such  statement  of  the  sale  was  made  by  the  auditor  and 
treasurer  of  the  county,  as  was  at  the  time,  and  still 
is,  required  by  law.  Sec.  100,  1  R.  8.  1876,  p.  802, 
which  was  in  force  when  the  mortgage  was  executed,  as 
well  as  when  the  sale  was  made,  provides,  that,  ^*  At  the 
public  sale  at  the  court-house  door,  provided  for  in  this 
act,  the  county  treasurer  shall  also  attend  and  make  a 
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statement  of  such  sales,  which  shall  be  signed  by  the  au- 
ditor and  treasurer,  and,  after  being  recorded  in  the  audi- 
tor's office,  shall  be  filed  in  the  treasurer's  office,  and  such 
record,  or  a  copy  thereof,  authenticated  by  the  auditor  or 
treasurer's  certificate,  shall  be  received  as  evidence  of  the 
matters  contained  therein." 

We  are  of  the  opinion,  that  the  making  of  a  statement 
by  the  auditor  and  treasurer,  as  above  provided  for,  was 
necessary  to  the  validity  of  the  sale ;  and,  construing  the 
third  specification  as  we  do,  we  are  of  the  impression 
that  the  court  erred  in  striking  it  out.  It  may  be  re- 
garded as  a  settled  rule  in  this  State,  that  a  strict  com- 
pliance with  all  the  substantial  provisions  of  the  law  is 
necessary  in  making  such  sales  as  the  one  before  us,  un- 
der school  fund,  and  other  similar,  mortgages,  in  order  to 
divest  the  title  of  the  mortgagor.  Maynes  v.  Moore^  16 
Ind.  116 ;  Vail  v.  McKeman^  21  Ind.  421 ;  Keg  v.  Ostran- 
der,  29  Ind.  1. 

It  has  been  held  in  Massachusetts,  that,  where  the 
mortgage  conferring  the  power  of  sale  requires  an  affi- 
davit to  be  made,  giving  a  statement  of  the  sale,  and  to 
be  recorded  in  the  registry  of  deeds  of  the  proper  county, 
the  omission  to  record  the  affidavit  avoids  the  sale. 
Smith  V.  Provin,  4  Allen,  516;  Roarty  v.  MitcheUj  7  Gray, 
243 ;  1  Hilliard  Mortgages,  chap.  7,  sec.  20. 

That  would  seem  to  support  the  view  we  have  taken  as 
to  the  sufficiency  of  the  third  specification. 

The  fourth  and  fifth  specifications  were  but  subordi- 
nate to,  and  were  subdivisions  of,  the  third  specification ; 
and  we  are  inclined  to  the  opinion  that  no  injury  was 
done  to  the  appellants  in  striking  them  out. 

Upon  the  authority  of  the  cases  of  Vail  v.  MeKernan 
and  Key  v.  Ostrander^  supra^  we  feel  constrained  to  hold 
that  the  sixth  specification  contained  the  allegation  of  a 
material  irregularity  in  the  sale,  and  was,  also,  errone- 
ously struck  out.    The  difterenqe  between  the  sum  for 
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which  the  land  sold,  and  the  amount  alleged  to  be  really 
due,  we  must  regard  as  a  material  difference. 

We  are  also  of  the  impression  that  the  seventh  specifi- 
cation was  well  pleaded,  and  ought  not  to  have  been 
struck  out.  It  is  provided  by  sec.  99,  1  R.  S.  1876, 
p.  802,  that, "  Upon  full  payment  being  made  for  such 
lands,  the  deeds  thereof  shall  be  executed  by  the  county 
auditor,  and  shall  be  entered  in  the  record  of  the  board 
of  county  commissioners  before  delivery." 

We  consider  a  compliance  with  that  provision  of  the 
statute,  also,  as  a  necessary  step  in  the  progress  of  the 
sale.  The  entry  on  the  commissioners'  record  is  a  con- 
dition precedent  to  the  delivery  of  the  auditor's  deed. 

We  are  not  aware  of  any  provision  of  law  which  re- 
quires a  statement  of  the  sale  to  be  signed  by  the  re- 
corder, and,  hence,  we  conclude  that  the  court  did  not 
err  in  striking  out  the  eighth  specification.  There  must 
have  been  some  inadvertence  in  the  construction  of  that 
specification. 

The  judgment  below,  in  favor  of  the  appellees,  is  re- 
versed, at  their  costs,  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  this  opinion. 


HiCKS  V.  ZiON  ET  AL. 

Bailboao.— 2bx  in  Aid  </. — Indemniiy  Bend, — AeiUm  on  fty  Taa^^ntfer. — 
Heading. — A  Ixmd  was  executed  by  the  officen  of  a  railroad  company, 
as  obligors,  to  certain  tax-payers,  as  obligees,  reciting,  that  the  board  of 
commissioners  of  the  county  wherein  such  tax-payers  resided  had  or- 
dered a  special  tax  to  be  levied  on  the  property  of  the  obligees, 
and  immediately  collected,  to  aid  in  the  construction  of  such  com- 
pany's railroad,  and  that  one  of  said  tax-payers,  for  himself  and  the 
others,  had  appealed  from  such  order,  which  would  occasion  delay  and 
injury  to  the  interests  of  the  obligors,  and  stipulating,  that,  if  such  tax« 
payer  would  ''dismiss  his  said  appeal,  and  thereby  permit"  the  coUectioQ 
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of  such  tax,  and  if  sack  obligees,  naming  them,  would  ''pay  the  special 
tax  so  ordered  to  be  collected  by  said  board,  for  the  purpose  aforesaid," 
the  obligors  would  refund  to  such  tax-payers,  on  or  before  a  day  named, 
''severally,  the  taxes  they  may  severally  pay  for  said  purpose  into  the 
county  treasury/'  if  such  railroad  was  not  completed  to  a  certain  point  in 
such  county,  by  said  day.  The  complaint,  in  an  action  on  such  bond 
by  one  of  such  tax-payers,  failed  to  allege,  that  the  entire  special  tax 

*  had  been  paid  by  the  obligees. 

Heldy  that  the  complaint  was  defective  for  this  reason,  as  the  bond  contem- 
plated the  payment  of  the  whole  of  such  tax. 

From  the  Montgomery  Circuit  Court. 

M.  D.  White,  8.  G.  WiUaon  and  L.  B.  WilUon,  for  appellant. 
P.  8.  Kennedy  and  W.  T.  Brush,  for  appellees. 

.  Perkins,  J. — ^The  plaintiff  filed  his  complaint,  as  follows : 
"  Preston  Hicks,  the  plaintiff  above  named,  complains  of 
the  above  named  defendants,  and  for  cause  of  action  alleges, 
that,  on  the  16th  day  of  December,  A.  D.  1873,  the  said  de- 
fendants made  and  executed  their  certain  instrument  in  writ- 
ing, a  copy  of  which  is  filed  herewith  and  made  a  part  hereof, 
marked '  Exhibit  A,'  by  which  the  said  defendants,  in  consid- 
eration of  the  dismissal  of  certain  legal  proceedings  therein 
mentioned,  then  pending,  and  the  payment  by  this  plaintiff 
and  others  of  certain  sums  of  money  assessed  and  levied  as 
a  special  tax  upon  the  property  of  this  plaintiff  and  other 
persons  named  with  plaintiff  in  the  said  instrument  in  writ- 
ing, agreed  and  promised  to  pay  back  to  this  plaintiff,  and  to 
such  of  the  other  persons  named  with  plaintiff  in  said  instru- 
ment in  writing,  severally,  the  sum  or  sums  of  money  this 
plaintiff  and  each  of  the  said  other  persons  might  be  com- 
pelled to  pay,  or  might  pay,  by  reason  of  said  special  tax,  in 
case  the  railroad  known  as  the  Anderson,  Lebanon  and  St. 
Louis  Railroad  should  not  be  completed,  and  the  cars  run- 
ning on  the  same  to  the  town  of  Ladoga,  in  Montgomery 
county,  Indiana,  by  the  Slst  day  of  December,  A.  D.  1875; 
and  plaintiff  avers,  that,  in  consideration  of  the  execution  of 
said  instrument  in  writing  by  said  defendants,  and  relying 
on  the  faithful  performance,  by  said  defendants,  of  the  agree- 
ments therein  contained,  this  plaintiff,  as  one  of  the  parties 
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to  the  said  legal  proceedings^  and  all  the  other  parties  inter- 
ested with  him  in  said  legal  proceedings,  had  consented  to  the 
dismissal  thereof,  and  that  the  said  legal  proceedings,  in  said 
instrument  in  writing  mentioned,  were  thereupon  dismissed ; 
that  the  plaintiff,  and  all  the  other  persons  interested  with 
him  in  said  instrument  in  writing,  reljing,  as  aforesaid,  on 
the  faithful  performance  by  the  said  defendants  of  their  said 
agreement,  have  paid  into  the  county  treasury  of  Montgom- 
ery county,  Indiana,  the  several  sums  of  money  assessed 
against  them  by  reason  of  said  special  tax ;  and  the  plaintiff 
avers,  that  his  proportion  of  said  special  tax  amounted  to 
the  sum  of  ninety-nine  -f^^  dollars,  which  said  sum  of 
money  he,  as  aforesaid,  paid  into  said  county  treasury,  on 
the  16th  day  of  April,  A.  D.  1874;  and  plaintiff  avers,  that 
the  said  Anderson,  Lebanon  and  St.  Ijouis  Railroad  was 
not,  on  the  said  31st  day  of  December,  A.  D.  1875,  completed 
to  said  town  of  I^adoga,  in  said  county,  nor  were  the  cars,  or 
any  cars,  running  or  being  run  on  the  same  to  the  said  town 
at  that  date,  and  that  said  railroad  has  not  since  been,  and 
is  not  now,  completed  to  said  town  of  Ladoga,  nor  have  any 
cars  ever  been  run  thereon  to  said  town ;  and  plaintiff  al- 
leges, that  said  defendants  have  &iled,  neglected  and  refused^ 
and  do  still  fail,  neglect  and  refuse,  to  refund  or  pay  back  to 
said  plaintiff  the  said  sum  of  ninety-nine  -f^  dollars,  or  any 
part  thereof. 

"  Wherefore,  by  reason  of  the  premises,  the  said  plaintiff 
says  he  has  been  damaged  in  the  sum  of  two  hundred  dol* 
lars ;  plaintiff  therefore  demands  judgment  for  the  sum  of 
two  hundred  dollars,  for  his  costs  herein,  and  for  all  other 
proper  relief 

The  complaint  contained  a  second  paragraph. 

A  demurrer  was  sustained  to  both  paragraphs. 

A  copy  of  "Exhibit  A,"  on  which  the  action  is  founded, 
is  as  follows : 

"  Whereas,  on  the  30th  day  of  October,  1873,  at  a  special 
session  of  the  board  of  commissioners  of  Montgomery  county, 
Indiana,  ordered  and  directed,  that  a  tax  of  one  per  cent.. 
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previously  levied  by  an  order  of  said  board  of  commission- 
ers of  said  county,  upon  the  property  of  the  tax-payers  of 
Clark  and  Scott  townships,  in  said  county  of  Montgomery, 
to  aid  in  the  construction  of  the  Anderson,  Lebanon  &  St. 
Louis  Railroad  through  said  townships,  (one  per  cent,  of 
which  said  special  tax  was  then  on  the  tax  duplicate  of  said 
county,  but  its  collection  suspended  by  an  order  made  Feb- 
ruary   ,  1873,)  should  be  collected  at  once ;  and, 

"  Whereas  Drake  Brookshire,  on  behalf  of  himself  and 
other  tax-payers  of  said  Clark  and  Scott  townships,  on  the 
29th  day  of  November,  A.  D.  1873,  appealed  from  the  order 
and  decision  of  said  board  ordering  the  immediate  collection 
of  said  special  tax;  and, 

^*  Whereas  William  Zion,  D.  Kenworthy,  M.  M.,  Henry, 
Thos.  H.  Messick,  M.  B.  Anderson  and  J.  F.  Harney, 
being  officers  of  said  railroad  company,  and  a  part  of  them 
also  being  citizens  of  said  Clark  and  Scott  townships,  and 
owning  property  therein  that  would  be  greatly  enhanced  in 
value  by  the  construction  of  said  railroad  through  said 
townships,  and  being  greatly  interested,  pecuniarily  and 
otherwise,  in  the  progress  and  construction  of  said  road,  and 
the  same  being  likely  to  be  greatly  delayed,  and  probably 
defeated,  by  the  prosecution  of  said  appeal :  Now,  in  consid- 
eration of  the  interest  the  undersigned  have  in  the  collection 
of  said  tax  for  the  purpose  aforesaid,  and  that  the  said  Drake 
Brookshire  will  dismiss  his  said  appeal,  and  thereby  permit, 
and  the  said  Drake  Brookshire  and  Isaac  Carman,  D.  W. 
Rouk,  Perry  Yelton,  Madison  Sharpe,  Thomas  Rose,  John 
Graves,  James  Rouk,  Thomas  Peffley,  Nat.  Hulett,  Preston 
Hicks,  T.  B.  Stephens,  James  Mamurs,  William  Utterback, 
G.  W.  Staton,  Henry  Rogers,  H.  C.  Rogers,  James  C. 
Rogers,  G.  8.  Davidson,  J.  R.  Davidson,  Wm.  Britton, 
Thomas  Staton,  Haney  Miller,  Jos.  Staton,  W.  H.  Rogers, 
Wm.  Mclver,  James  Mclver,  Jerry  O'Connor,  Samuel  Wyatt, 
J.  W.  Davidson,  Ben.  T.  Clark,  Wm.  Ewing,  Wesley  Cun- 
ningham, James  Ford,  David  Gordon,  William  Barnard,  Wm. 
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McCameron,  H.  M.  Davis,  Dudley  Young,  George  liCorris^ 
Henry  Otterman,  Martha  Winter,  Jackson  Weekley,  John 
Sharp,  Morgan  Dent,  Jas.  Carman,  Orgus  Davis,  8. 6.  Cook, 
J.  L.*  White,  Jos.  Bobbins,  Perry  Sharp,  Robert  Standford, 
F.  M.  Otterman,  T.  R.  Rouk,  Samuel  Rouk,  Greorge  Mitch- 
eltree,  Wm.  P.  Rouk,S.  F.  Peffley,  Thomas  A.  Rains^  Alfred 
Rose,  Charles  Lewis,  Linsey  Rogers,  Huston  McCrory, 
John  McCrory,  James  McCrory,  Wm.  A.  Brown,  Oliver 
Clark,  James  Clark,  M.  W.  Doherty,  Wm.  Dean,  Joel  C. 
Harshbarger,  James  H.  Starke,  Wesley  Grantham,  I.  M. 
Porch,  James  Doherty,  Samuel  Stover,  Abram  Byrd,  Lafity- 
ette  Young,  H.  C.  Barnes,  Agnes  Grraves,  Sarah  Rains,  and 
Jesse  Rains,  will  pay  the  said  special  tax  so  ordered  to  be 
collected  by  said  board,  for  the  purpose  aforesaid ;  we  agree 
and  promise  to  refund  and  pay  back,  to  the  said  Drake 
Brookshire  and  the  other  persons  above  named,  on  or  before 
the  31st  day  of  December,  1875,  severally,  the  taxes  they 
may  severally  pay  for  said  purpose,  into  the  county  treasury ; 
Provided,  and  this  agreement  is  upon  the  expre&s  condition, 
that  said  railroad  shall  not  be  completed  and  the  cars  run- 
ning on  the  same,  to  the  town  of  Ladoga,  in  said  Clark 
township,  by  the  31st  day  of  December^  1876;  and  they 
further  agree  to  pay  all  expenses  incurred  by  said  Drake 
Brookshire,  in  and  about  his  said  appeal. 
'^Witness  our  hands^  this  16th  day  of  December,  1873. 

"  Wm.  Zion. 
"  D.  Kenworthy. 

«  M.  M.  Henry. 

"  Thos.  H.  Mebsick. 

*^  M.  B.  Anderson. 

"  J.  F.  Harney.*' 
The  sustaining  of  the  demurrer  to  the  complaint  is  assigned 
for  error,  in  this  court.  The  court  did  not  err  in  sustaining 
the  demurrer  to  the  complaint.  It  contained  no  cause  of 
action.  The  bond  required  the  payment,  by  the  plaintiff 
and  others  named^  of  the  entire  amount  of  the  special  tax 
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named.     It  is  not  averred,  that  this  requirement  had  been 
complied  with.    Both  paragraphs  of  complaint  were  bad. 
The  judgment  is  affirmed. 

On  petition  fob  a  seheabing. 

Pebkins,  X — An  earnest  petition  for  a  rehearing  is  filed 
in  this  case^  and  we  have  given  it  careful  consideration. 

The  suit  is  upon  a  bond.  The  court  below,  upon  its  con- 
struction and  interpretation  of  the  bond,  sustained  a  demur- 
rer to  the  complaint,  jand  there  was  final  judgment  for  the 
defendants,  from  which  an  appeal  was  taken  to  this  court, 
where  the  judgment  of  the  court  below  was  affirmed. 

It  is  contended  that  both  the  court  below  and  this  court 
misinterpreted  the  bond.  It  is  admitted  that  the  courts  are 
right  upon  the  language  of  the  bond  ;  but  it  is  claimed  that 
the  language  ought  not  to  govern.  No  extrinsic  fiicts  are 
set  before  the  court,  to  aid  it  in  giving  an  interpretation  and 
construction  to  the  bond, — nothing  outside  of  its  own  recita- 
tions. It  appears  that  a  railroad,  called  the  Anderson,  Leb- 
anon and  St.  Louis  Railroad,  was  being  constructed ;  that  it 
was  to  pass  through  Clark  and  Scott  townships,  in  Mont- 
gomery county ;  that  a  special  tax,  to  aid  in  the  construction 
of  said  road,  had  been  levied  in  those  townships ;  that  the 
county  commissioners  had  ordered  its  immediate  collection; 
and  that  an  appeal  had  been  taken  from  the  order,  which  had 
the  efiect  to  stop  the  collection  of  the  tax.  Officers  of  the 
road,  and  persons  interested  in  its  construction,  agreed  with 
a  number  of  persons,  including  the  appellant,  that,  if  they 
would  dismiss  the  appeal,  and  pay  the  special  tax  assessed  in 
those  townships,  the  obligors  in  the  bond  would  pay  the 
costs  on  the  dismissal  of  the  appeal,  and  pay  back  to  said 
obligees,  severally,  the  portions  of  said  special  tax  they 
might  pay,  if  said  road  was  not  completed,  by  a  given  day, 
to  Ladoga.  Now,  what  was  the  object  to  be  accomplished 
by  this  arrangement?  •  It  was  that  the  railroad  company 
might  certainly  get  the  amount  of  this  special  tax,  and  in  a 
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reasonable  time,  with  which  to  build  the  road  to  Ladoga  by 
a  given  day.  This  is  the  language  of  the  contract,  and  it 
seems  to  us,  the  language  expresses  the  spirit  of  it. 

But  it  is  argued  in  the  petition  that  the  expression  in  the  con- 
tract, '^  will  pay  the  said  special  tax  so  ordered  to  be  collected 
by  said  board,  for  the  purpose  aforesaid/'  should  read,  "  will 
pay  their  special  tax  so  ordered,''  etc.,  so  as  to  limit  the 
obligation  to  pay  to  the  amounts  severally  assessed  against 
them ;  but  it  does  not  appear  that  that  sum  would  enable 
the  company  to  complete  the  road  to  Ladoga,  by  a  given 
day.  We  are  not  able  to  perceive,  that^  from  a  consideration 
of  the  entire  instrument,  any  inference  can  be  drawn,  that 
its  language  does  not  express  the  intention  of  the  uarties 
to  it. 

The  petition  is  overruled. 


EOENIGBB  V.  CrBBD  ET  AL. 

Deltvebt  Bono. — Levy  Under  Several  Exeeutume. — BnaHee. — JqUU  Aeium  hf 
GredUore  on  Bond, — Where  a  delivery  bond  is  ezecnted  to  secare  the  le- 
leaae  of  personal  property  which  has  been  seised  on  seyeral  executioiiBy 
having  the  same  priority,  against  the  same  execution  debtor,  and  in  favor 
of  different  execution  creditors,  the  latter  may,  on  a  breach  of  its  con- 
dition, maintain  a  joint  action  on  the  bond. 

Same. — Defective  Bond, — CSired  by  Statute. — The  fact  that  such  bond  ia  exe- 
cuted to  the  officer  holding  the  writs,  instend  of  to  the  creditors,  does  not 
invalidate  the  bond,  as  such  defect  is  healed  by  section  790  of  the  prac- 
tice act,  2  R.  S.  1876,  p.  311. 

Sake. — D^enee. — Ih-operty  in  Third  Person. — Eetopp^ — It  ia  a  good  defence 
to  such  action,  that  the  property  levied  upon  was,  at  the  time  of  the  levy 
and  the  execution  of  the  bond,  the  property  of  a  third  person,  who  has 
since  taken  possession  of  the  same. 

From  the  Madison  Circuit  Court 

C  jD.  ThompaoUj  for  appellant. 

M.  S.  Robinson  and  J.  W,  Lovetty  for  appellees. 
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WoRDBN,  J. — ^Action  by  the  appellees,  against  th^  ap- 
pellant and  one  Charles  Lippert,  the  latter  of  whom 
died  pending  the  action. 

It  appears  by  the  complaint^  that  the  plaintiff,  Creed 
and  Solomon,  each  recovered  separate  judgments,  on  the 
same  day,  before  the  mayor  of  the  city  of  Anderson, 
against  Lippert,  and  that  executions  were  issued  on  the 
judgments,  on  the  same  day,  and  placed  in  the  hands 
of  the  marshal,  who  levied  the  same  upon  certain  prop- 
erty, as  the  property  of  Lippert,  to  satisfy  the  same. 
Lippert  and  Eoeniger  executed  a  delivery  bond,  con- 
ditioned for  the  delivery  of  the  property  to  the  marshal, 
at  a  time  and  place  specified.  The  bond  was  made  paya- 
ble to  the  marshal,  but  was  endorsed  by  him  to  the  plain- 
tiffs. The  bond  having  become  forfeited,  this  action  was 
brought  upon  it. 

The  defendants  demurred  to  the  complaint  for  want  of 
sufficient  fact^,  but  the  demurrer  was  overruled,  and  ex- 
ception taken. 

It  is  objected,  that  there  is  no  privity  between  the 
plaintiffs,  and  that  they  can  not  maintain  a  joint  action 
upon  the  bond.  We  are  of  a  different  opinion.  The 
judgments  were  rendered,  and  executions  issued,  on  the 
same  day,  and  were  both  levied  on  the  property.  One 
execution  does  not  seem  to  have  had  any  priority  over 
the  other ;  they  both  seem  to  have  become  liens  at  the 
same  time,  by  virtue  of  being  issued  and  levied  at  the 
same  time.  The  plaintiffs  in  the  several  executions 
would,  it  seems  to  us,  have  been  entitled  to  share  the 
proceeds  of  the  property  levied  upon,  pro  rata.  The  bond 
should  have  been  executed  to  both  plaintiffs,  and  they 
would  have  been  entitled  to  sue  jointly  thereon.  Maud- 
love  V.  LewiSy  9  Ind.  194. 

The  fact  that  the  bond  was  made  payable  to  the  mar- 
shal, instead  of  the  plaintiffs,  is  of  no  importance.  The 
statute  cures  all  such  defects  in  bonds  taken  by  any  offi- 
cer in  the  discharge  of  the  duties  of  his  office.    2  B.  S. 
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1876,  p.  311,  sec.  790.  We  may  add,  that  there  was  no 
misjoinder  of  causes  of  action — one  of  the  assigned 
causes  of  demurrer. 

No  error  was  committed  in  overruling  the  demurrer  to 
the  complaint. 

The  defendants  answered : 

1.  By  general  denial. 

2.  That  Ferdinand  Dietz  and  Albert  Reissner  were 
the  owners  of  the  property,  and  had  replevied  the  same 
out  of  the  hands  of  the  marshal. 

8.  That  Dietz  and  Reissner  were  the  owners  of  the 
property  at  the  time  of  the  levy  thereon  and  the  execu- 
tion of  the  bond,  and  that  they  had  taken  possession 
thereof;  wherefore  the  defendants  could  not  deliver  the 
same  in  accordance  with  the  bond. 

Demurrers,  for  want  of  sufficient  facts,  were  sustained 
to  the  second  and  third  paragraphs  of  the  answer,  and 
the  defendants  excepted. 

The  issue  joined  was  found  for  the  plaintiffs,  against 
Koeniger,  and  judgment  rendered  accordingly. 

The  questions  presented  by  the  record,  beyond  what 
have  been  already  considered,  relate  to  the  rulings  on  the 
demurrers  to  the  second  and  third  paragraphs  of  the  an- 
swer. 

Taking  both  the  second  and  third  paragraphs  as  setting 
up  title  to  the  property  in  Dietz  and  Reissner,  which  we 
think  they  do,  the  question  arises,  whether  this  is  a  de- 
fence to  the  action  on  the  bond.  We  think  it  is.  If  the 
property  belonged  to  Dietz  and  Reissner,  the  plaintifis  had 
no  right  to  levy  upon  it  for  a  debt  against  Lippert,  and 
there  was  no  consideration  for  the  bond.  The  plaintifis 
lost  nothing  by  the  failure  of  the  defendants  to  deliver 
the  property ;  for,  had  It  been  delivered,  they  would  have 
had  no  right  to  sell  it  upon  their  executions.  Nor  were 
the  defendants  estopped  by  the  bond  to  allege  that  the 
property  belonged  to  a  third  person.  The  defendants 
may  have  been  estopped  to  controvert  whatever  was  ad- 
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mitted  in  .the  bond,  bat  it  was  not  admitted  or  recited 
therein,  that  the  property  belonged  to  Lippert.  In  the 
case  of  Limpus  v.  The  State^  7  Blackf.  48,  it  was  held, 
that  a  party  was  discharged  from  a  delivery  bond,  where 
the  title  to  the  property  had  been  decided  to  be  in  a  third 
person,  in  a  proceeding  for  the  trial  of  the  right  of  prop- 
erty. This  is  utterly  inconsistent  with  the  idea,  that  the 
bond  estops  the  parties  thereto  to  set  up  title  in  a  third 
person. 

The  fact,  it  seems  to  us,  that  the  title  to  the  property, 
in  the  case  cited,  was  in  another,  was  the  important  one, 
and  the  judgment  in  the  proceeding  to  try  the  right  of 
property  was  important  only  as  furnishing  conclusive 
evidence  of  the  fact.  The  demurrer  admits  the  fact  as 
conclusively,  for  the  purposes  of  this  decision,  as  if  it  had 
been  settled  by  a  judgment.  • 

In  some  cases,  it  has  been  questioned,  whether  parties 
to  similar  bonds  can  set  up  title  to  the  property  in  them- 
selves^ in  bar  of  actions  on  the  bonds.  It  seems  to  us 
that  there  is  a  material  difference  between  the  two  cases. 

A  party  who  signs  such  a  bond  may  be  supposed  to 
know,  or  have  the  means  of  knowing,  whether  he  him- 
self has  any  claim  upon  the  property;  and  there  is  some 
reason  for  holding,  that,  by  signing  the  bond,  he  is 
estopped  to  set  up  a  claim  to  it  himself.  But  he  may  not 
know,  or  have  the  means  of  knowing,  what  claims  third 
persons  may  have  on  the  property.  Still,  in  the  case  of 
Bursley  v.  Hamilton^  15  Pick.  40,  an  obligor  upon  such 
bond  was  permitted  to  show  title  in  himself,  in  bar  of  all 
but  nominal  damages.  In  Dewey  v.  Fiddy  4  Met.  381, 
it  was  held,  that,  where  the  party  signing  the  receipt  for  the 
delivery  of  goods  attached  knew  all  the  facts  in  relation  to 
his  own  title  to  the  goods,  and  gave  no  notice  that  he 
claimed  them  as  his  own,  he  was  estopped  to  controvert  the 
title  of  the  defendant  in  the  attachment.  It  may  be  men- 
tioned that  this  case  is  authority  also  for  the  proposition, 
that,  in  an  action  against  the  officer  for  not  levying  an 


558  SUPREME  COURT  OF  INDIANA. 

Eoeniger  v.  Creed  d  al. 

execution  upon,  property  attached  upon  mesne  process,  it 
is  competent  for  him  to  show  in  defence  that  the  prop- 
erty belongs  to  a  third  person. 

In  Dezdl  v.  Odellj  8  Hill,  215,  it  was  held,  that  a  re- 
ceiptor for  goods  levied  upon  by  an  execution  was  es- 
topped to  set  up  title  to  the  goods  in  himself  at  the  time 
of  the  levy  and  execution  of  the  receipt.  Bronson,  J., 
however,  dissented  from  this  opinion.  In  the  case  of 
Eleven  v.  FreeVy  10  Cal.  172,  it  was  held,  that  the  owner 
of  property  attached  or  levied  upon  as  the  property  of 
another  was  not  conclusively  estopped  from  showing 
title  in  himself  because  he  has  given  an  accountable  re- 
ceipt for  its  delivery  to  the  officer,  although  the  receipt 
admits  that  the  property  is  attached  or  levied  upon  as  the 
property  of  the  debtor,  if  he  makes  known  to  the  officer 
his  claim,  at  or  before  the  time  the  receipt  is  given.  Bat, 
if  he  fails  to  make  his  claim  known,  and  thus  influences 
the  conduct  of  the  officer,  he  is  estopped  from  afterward 
asserting  it,  provided  the  facts  and  circumstances  re- 
lating to  his  claim  were  then  known  to  him.  This  case 
was  followed  in  Dresbctch  v.  MinniSj  45  Cal.  228.  In  Gaff 
V.  Harding^  66  111.  61,  Harding  had  a  mortgage  on  cer- 
tain goods  from  one  Dodwell.  Gaff,  the  sheriff,  had  an 
execution  against  Dodwell,  and  levied  upon  the  goods. 
Dodwell  desired  Harding  to  become  surety  on  a  delivery 
bond.  Harding  disclosed  to  the  sheriff  his  mortgage  and 
right  to  the  possession  of  the  property,  and  told  him  he 
would  replevy  the  property,  unless  Dodwell  paid  up  the 
execution  or  settled  before  the  time  for  the  delivery  of 
the  property.  With  this  understanding,  Harding  signed 
the  delivery  bond.  It  was  held,  that  Harding,  having  de- 
livered the  property  to  the  sheriff,  might  replevy  it  from 
him. 

No  case  has  come  under  our  observation  m  which  it 
has  been  held,  that  the  obligors  in  such  bond  were  es- 
topped to  show,  in  bar  of  an  action  upon  it^  that  the  title 
to  the  property,  at  the  time  of  the  levy  and  execution  of 
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the  bond,  was  in  a  third  person,  and  therefore  not  subject 
to  the  levy. 

We  are  of  opinion,  that  the  court  erred  in  sustaining 
the  demurrers  to  the  second  and  third  paragraphs  of  the 
answer. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings  in  accordance 
with  this  opinion. 


Mitchell  et  al.  v.  Griffin. 

Statute  op  Frauds. — iVomiac,  on  Forbearanoe  of  LUigationj  to  Pny  Ddft  tf 
AnoKKiT. — ^A  parol  promifie  by  the  payee,  to  the  maker,  of  a  promissory 
note,  that,  if  the  latter  will  forbear  to  attach  property  in  the  hands  of  the 
former,  and  in  which  he  is  interested,  belonging  to  an  absconding  debtor 
of  such  maker,  he  will  credit  the  amoant  of  such  indebtedness  on  such 
note,  is  not  within  the  statute  of  frauds. 

From  the  Decatur  Circuit  Court, 

J*,  fif.  Scobey,  for  appellants. 

8,  A.  Bonner,  J.  L,  Brcuiken  and  W.  A.  Moore,  for  appel- 
lee. 

Pereiks,  J. — Suit  upon  a  promissory  note,  executed  by 
Robert  C.  Mitchell  and  Reuben  Mitchell,  as  principals,  and 
Daniel  Hendrickson,  as  surety,  to  Charles  Griffin,  plaintiff, 
for  ten  hundred  and  ten  dollars  and  fifty-two  cents,  due  May 
18th  1875. 
The  following  facts  were  alleged  in  an  answer: 
Reuben  Mitchell,  one  of  the  makers  of  the  above  de- 
scribed note,  held  a  note  on  Leander  Griffin,  a  son  of 
said  Charles  Griffin,  for  the  sum  of  one  hundred  and 
sixty-one  dollars  and  sixteen  cents,  due  April  Ist,  1876. 
Said  Leander  had  absconded  before  his  note  became 
due.  He  left  some  real  estate,  and  also  an  amount  of 
rights,  credits  and  effects,  in  the  hands  of  his  father,  said 
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Charles  Griffin.  Said  Reuben  Mitchell  was  about  to  pro- 
cure the  issue  of  an  attachment  against  the  property  of  said 
Leander,  with  process  of  garnishment  against  said  Charles 
Griffin^  who  was  interested  in  the  efiects  of  his  son  in  his, 
said  Charles',  hands ;  whereupon  said  Charles  agreed  with 
said  Reuben,  that,  if  he  would  not  prosecute  said  attachment 
and  garnishment  proceedings,  he,  said  Charles,  would  pay 
the  note  of  the  said  Leander,  by  crediting  the  amount  of  it 
on  the  note  above  described,  held  by  said  Charles  against 
said  Mitchells  and  Hendrickson,  on  which  this  suit  is 
brought.  Mitchell,  by  such  proceedings,  could  have  real- 
ized the  amount  of  his  note.  The  agreement  was  made  be- 
tween the  parties.  Mitchell  desisted  from  his  attachment 
proceedings.  Said  Charles  thereupon  caused  the  property 
of  said  Leander  Griffin  to  be  placed  beyond  the  reach  of 
legal  process,  and  then  refused  to  credit  the  amount  of 
Leander's  note  on  the  said  note  of  the  Mitchells. 

These  facts  were  answered  in  bar  of  so  miich  of  the  note 
sued  on  as  equals  the  note  of  Leander  Griffin  to  Mitchell. 

The  court  sustained  a  demurrer  to  the  answer,  on  the 
ground  that  the  promise  of  Griffin  to  Mitchell  was  collateral, 
and  within  the  statute  of  frauds. 

We  think  the  court  erred  in  its  ruling  on  the  demurrer. 

We  think  the  case  before  us  falls  within  the  cases  of  OraW' 
ford  V.  IRngy  54  Ind.  6,  and  Palmer  v.  BlaiUf  65  Ind.  11. 
See  Hull  v.  Hie  Brearley  Bun  Draining  Associatianf  ante,  p. 
620. 

It  is  averred  in  the  answer,  that  Charles  was  interested  in 
the  effects  of  his  son,  in  his  hands. 

The  answer  is  not  certain,  but  no  motion  was  interposed 
to  make  it  more  so,  and,  on  demurrer  for  want  of  fiicts,  we 
think  it  good.  The  promise  was  an  original,  direct  under- 
taking. 

Reversed,  with  costs,  and  the  cause  remanded,  etc. 
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SWITZBB  ET  UX.  V.  MiLLER  ET  AL. 

TnEBPAflB. — Former  AdfjwdieaHon. — FUading, — In  an  action  for  damages,  for 
the  unlawful  taking  and  conversion  of  different  items  of  personal  prop- 
erty, it  is  a  good  defence,  pro  tonto,  to  answer  a  former  adjudication  as  to 
any  of  such  items.  / 

•AasiONHENT  FOR  Beneftt  OF  Crsditobs. — i2eaZ  EtiaU  in  Diffami  CkmnHiei, 
— Recording  Deed. — ^Where  a  debtor,  owning  different  tracts  of  real  estate, 
situated  in  different  counties,  makes  an  assignment  of  the  same,  by  a 
deed  of  conveyance  to  a  trustee,  for  the  benefit  of  his  creditors,  such  deed 
should  be  duly  recorded  in  each  of  said  counties. 

Same. — Xeose  hy  InsoivetU  cf  Real  EaiaU  Aatigned, — Iimooeni  Parekfuer, — SaU 
of  Qrowing  Crop, — TretpoBS. — An  owner  of  real  estate  situated  in  differ- 
ent counties  made  an  assignment  of  the  same,  by  a  deed  of  conveyance 
to  a  trustee,  for  the  benefit  of  his  creditors,  of  which  due  notice  was  given 
by  publication,  and  such  deed  was  duly  recorded  in  the  recorder's  office, 
and  a  copy  thereof  filed  in  the  clerk's  office,  in  one  of  such  counties 
only ;  such  bankrupt  having  thereafter  leased  a  tract  of  such  land,  sit- 
uated in  another  county,  to  a  certain  lessee,  in  writing,  reserving  part  of 

.  the  crops  to  be  raised  as  rent  therefor,  and  being  indebted  to  a  citizen  of 
such  county,  the  latter,  without  notice  of  any  conveyance  of  such  land, 
accepted,  in  payment  of  such  debt,  a  written  order  from  the  bankrupt, 
to  the  lessee,  to  deliver  his  part  of  the  growing  crop  to  the  creditor ;  and 
such  trustee,  as  such,  having  afterward  conveyed  such  land  "to  a  third  per- 
son by  deed,  and  such  creditor  having  thereafter,  with  notice  of  such  con- 
veyance, taken  possession  of,  and  converted,  such  growing  crop,  the 
grantee  brought  suit  against  the  creditor  for  conversion. 

Hdd,  that  such  notice  and  record  of  such  assignment  were  not  binding  on 
the  defendant. 

Mddf  also,  that  the  delivery  to  the  defendant,  by  the  bankrupt,  of  sueh 
order  on  the  lessee,  vested  in  the  defendant  the  title  to  such  crop. 

From  the  Greene  Circuit  Court.  ^ 

W.  J.  Baker  and  L.  ShaWj  for  appellants. 

A.  G.  Cavens  and  E.  H.  C.  Cavens^  for  appellees. 

NiBLACRy  J. — ^Elizabeth  Switzer  and  her  husband,  Da- 
vid A.  Switzer,  sued  Henry  Miller  and  Avery  GrifBth,  in 
the  court  below,  for  unlawfully  taking  and  converting  to 
their  own  use  seven  tons  of  hay,  two  hundred  and  fifty 
bushels  of  corn  and  twenty-five  bushels  of  clover  seed, 
^all  of  the  value  of  three  hundred  dollars,  and  the  prop- 
Vol.  LVn— 86 
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erty  of  the  said  Elizabeth.    The  alleged  time  of  the 
taking  a»d  conversion  was  the  6th  day  of  January,  1875. 
The  defendants  answered  in  two  paragraphs : 

1.  The  general  denial. 

2.  A  former  adjudication,  as  to  the  item  of  hay,  in  a 
suit  between  the  same  parties,  at  the  October  term,  1874, 
of  the  same  court,  in  which  there  was  a  judgment  for  the 
defendants. 

A  demurrer  to  the  second  paragraph  of  the  answer  was 
overruled,  and  the  plaintiffs  replied  by  a  general  denial. 

The  cause  was  tried  by  the  court,  and,  at  the  request 
of  the  plaintiffs,  the  court  made  a  special  finding,  which 
was,  in  substance,  as  follows : 

That,  on  the  25th  day  of  February,  1874,  Christopher 
Sothern  and  Catharine  Sothern,  husband  and  wife,  were 
the  owners  of  a  certain  tract  of  land,  constituting  a  fikTm, 
in  Greene  county,  giving  a  description  of  it,  and  that  said 
Sothern  and  wife  were  then  residents  of  Marion  county, 
in  the  State  of  Indiana ;  that,  on  said  25th  day  of  Feb- 
ruary, 1874,  being  residents  of  Marion  county  as  aforesaid, 
the  said  Sothern  and  wife  executed  a  deed  of  assignment, 
under  the  law  regulating  assignments  of  real  and  per- 
sonal property,  in  trust  for  the  benefit  of  creditor^,  to  one 
Jesse  Jones,  conveying  to  the  said  Jones  the  land  above 
described  in  Greene  county,  and  certain  other  real  estate 
in  Marion  county,  together  with  many  articles  of  per- 
sonal property,  k  a  schedule  of  which  was  given,  which 
deed  of  assignment  was,  on  the  27th  day  of  February, 
1874,  being  within  ten  days  after  its  execution,  recorded 
in  the  proper  record  of  deeds  in  the  recorder's  office  of 
said  county  of  Marion,  and  a  copy  thereof  was  duly  filed 
in  the  clerk's  office  of  said  Marion  county,  but  that  said 
deed  of  assignment  was  never  recorded  in  Greene  county; 
that  the  said  Jones,  as  such  assignee,  in  pursuance  of  his 
trust,  on  the  19th  day  of  June,  1874,  conveyed  the  land 
first  above  referred  to,  and  lying  in  Greene  county,  to  the 
plaintiff  Elizabeth  Switzer,  but  the  deed  to  her  was  not 
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recorded  until  September  8th,  1874 ;  that  the  defendants 
received  actual  notice  that  Mrs.  Switzer  claimed  the  land, 
conveyed  to  her  as  above,  on  the  Ist  day  of  September, 
1874;  that,  on  the  10th  day  of  March,  1874,  the  said 
Christopher  Sothern  leased  the  Greene  county  land,  after- 
ward conveyed  to  Mrs.  Switzer,  to  Avery  Griffith,  one  of 
the  defendants,  by  a  written  lease,  for  about  one  year, the 
term  ending  March  1st,  1875,  reserving  to  himself  as 
rent  one-half  of  the  hay,  one-half  of  the  clover  seed  and 
one-third  of  the  corn,  which  might  be  raised  on  the  land, 
all  to  be  put  into  the  barn  for  said  Sothern;  that,  in 
April,  1874,  the  other  defendant,  Henry  Miller,  entered 
into  a  contract,  at  Indianapolis,  with  said  Sothern,  for  the 
purchase  of  the  rents  reserved  to  said  Sothern  as  above 
set  forth,  and  bought  the  same  of  him,  taking  from  the 
said  Sothern  an  informal  order  in  writing  on  Griffith,  for 
the  delivery  to  him,  said  Miller,  of  Sothern's  share  of 
the  crop  of  that  year;  that,  at  the  time  the  assignment 
was  made  to  Jones,  as  above  recited,  Christopher  Sothern 
was  indebted  to  Miller,  and  the  rents  so  purchased  by 
Miller  were  paid  for  by  applying  the  price  agreed  upon 
on  said  indebtedness ;  that  in  June,  1874,  the  said  Grif- 
fith harvested  the  hay  raised  by  him  under  his  lease,  and 
put  one-half  of  it  into  the  barn,  amounting  to  three 
thousand  six  hundred  and  fifteen  pounds ;  also  put  thirty- 
nine  pounds  of  clover  seed  into  the  barn,  and  afterward 
cut  up  and  shopked  the  corn  so  raised  by  him  that  year;, 
that,  on  the  20th  day  of  December,  1874,  the  defendant 
Miller  took  from  the  farm  leased  to  Griffith,  as  above  de- 
scribed, and  converted  to  his  own  use,  one-third  of  the 
com  aforesaid,  of  the  value  of  twenty-four  dollars  and 
fifty  cents ;  and  in  January  or  February  he  took  from  the 
barn  the  rent  hay  aforesaid,  of  the  value  of  twenty-one 
dollars  and  seventy  cents,  and  the  clover  seed,  worth 
three  dollars  and  fifty-five  cents,  and  also  converted  them 
to  his  own  use ;  that,  on  the  8th  day  of  October,  1874,  an 
actiojn  was  commenced  in  this  court  by  the  same  plain- 
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tifFs,  and  againBt  the  same  defendants,  as  in  this  action, 
for  the  alleged  conversion  of  certain  personal  property, 
and  that  one  of  the  items  in  controversy  in  that  action 
was  the  identical  lot  of  hay  sued  for  in  this  suit,  and  that 
said  action  was  tried  at  the  Octoher  term,  1874,  of  this 
court ;  that,  on  the  trial  thereof,  evidence  was  given  that 
said  hay,  at  that  time,  had  not  been  taken  by  said  Miller 
from  the  farm  on  which  it  was  raised,  but  remained  in 
the  barn  where  it  was  put  after  being  harvested,  and  that 
it  was  then  claimed  by  Miller,  under  his  purchase  from 
Sothern ;  that,  in  said  action,  the  finding  and  judgment 
were  for  the  defendants ;  that  the  defendants  never  re- 
sided in  Marion  county. 

From  the  foregoing  special  finding,  the  court  made  sub- 
stantially the  following  conclusions  of  law : 

1.  The  filing  of  the  deed  of  assignment  from  Sothern 
and  wife  to  Jones,  and  the  recording  thereof  in  the  re- 
corder's ofiice  in  Marion  county,  was  not  notice,  either  con- 
structive or  actual,  of  the  contents  of  said  deed  of  as- 
signment, to  the  defendants  in  this  action. 

2.  That  the  contract  of  Miller  with  Sothern,  for  the 
purchase  of  the  rents  of  the  farm  leased  to  Griffith,  and 
the  delivery  of  the  order  from  Sothern  to  Griffith,  to  de- 
liver said  rents  to  Miller,  vested  in  Miller  the  property  in 
such  rents,  and  gave  him  the  right  to  take  the  property 
produced  by  the  rents,  at  any  time  thereafter. 

8.  That,  as  to  the  item  of  hay  in  controversy  in  this 
action,  there  has  been  an  adjudication  of  the  same  mat- 
ters concerning  it  in  a  former  action  between  the  same 
parties. 

The  plaintiffs  excepted  to  each  and  every  conclusion  of 
law  so  drawn  by  the  court  from  the  facts  as  stated  in  the 
special  finding. 

The  evidence  is  not  in  the  record,  and  no  question  is 
presented  on  the  sufficiency  of  the  evidence  to  sustain 
the  special  finding. 

We  do  not  see  any  substantial  defect  in  the  second  par- 
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agraph  of  the  anewer,  and  are  of  the  opinion,  that  there 
was  no  error  in  overruling  the  demurrer  to  it.  Nor  do 
we  see  any  thing  in  the  conclusions  of  law  arrived  at  by 
the  court,  of  which  the  appellants  can  justly  complain. 

Upon  the  facts  as  found  by  the  court,  we  must  regard 
both  Griffith  and  Miller  as  purchasers  of  an  interest  in 
real  estate,  within  the  meaning  of  the  statute,  without 
notice  of  an  unrecorded  deed,  and  protected  in  their  in* 
terests  as  such  purchasers,  against  the  unrecorded  deed 
from  Sothern  and  wife  to  Jones.  See  section  16, 1  Q.  & 
H.,  p.  260,  which  was  in  force  when  Sothern  made  the  lease 
to  Griffith. 

Miller,  by  his  purchase  from  Sothern,  was  equitably 
substituted  in  place  of  Sothern  in  the  lease  to  Griffith, 
and  became  entitled  to  receive  the  rents  when  they  ac- 
crued. In  legal  effect.  Miller  purchased  Sothern's  inter- 
est in  the  lease,  which  was  a  legitimate  subject  of  pur- 
chase and  sale.  That  gave  Miller  an  interest  in  the  grow- 
ing crop  from  the  time  of  the  purchase.  Woodruff  v. 
Adams,  6  Blackf.  817;  Lindley  v.  KeUey,  42  Ind.  294; 
1  Washb.  Real  Prop.,  p.  287. 

The  appellants  claim  that  the  copy  of  the  assignment, 
which  Jones,  as  assignee,  filed  in  the  clerk's  office  of  Ma- 
rion county,  under  section  8  of  the  act  regulating  volun- 
tary assignments,  (1  R.  S.  1876,  p.  142,)  and  the  notice 
which  he  was  required  to  give  of  his  appointment  by 
section  6  of  the  siame  act,  afforded  the  appellees  construc- 
tive notice  of  the  contents  of  the  deed  of  assignment  to 
Jones,  and,  for  the  purposes  of  this  case,  supplied  the 
omission  caused  by  the  failure  to  record  the  deed  of  as- 
signment in  Greene  county. 

The  special  finding,  however,  does  not  show,  that  Jones 
ever  gave  the  required  notice  of  his  appointment.  The 
question,  therefore,  as  to  the  effect  of  such  a  notice,  if  it 
had  been  shown  to  have  been  given,  does  not  properly 
arise  in  this  case ;  but,  if  it  did,  we  could  not  sustain 
the  position  assumed  by  the  appellants. 


666  SUPREME  COURT  OF  INDIANA. 

Watson  ef  «x.  v.  Fiel. 

As  to  the  notice  of  appointment,  Burrill,  in  his  work 
on  Assignments,  Sd  ed.,  sec.  267,  p.  515,  says : 

"  The  object  of  giving  notice  of  the  assignment  is  to 
give  publicity  to  the  transaction  for  a  two-fold  purpose — 
to  apprise  the  creditors  of  the  transfer,  and  to  instruct 
them  as  to  their  proceedings  to  obtain  its  benefit;  and  to 
inform  the  debtors  of  the  assignor,  and  persons  having 
moneys  or  property  belonging  to  him  in  their  hands,  to 
whom  they  are  to  account  and  to  pay  and  deliver  the 
same." 

Assuming  that  Jones  gave  the  notice  of  his  appoint- 
ment, it  did  not,  in  any  manner,  obviate  the  necessity  of 
recording  the  deed  of  assignment  in  Greene  county. 

We  see  no  error  in  the  proceedings  below. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lants. 


Watson  et  ux.  t;.  Pikl. 

SuPBEME  GOUBT. — NoD  JMal.-^AmffwmetU  of  Error. — iVoefiee. — Error  in 

the  admittion  of  evidenoe  is  ground  for  a  new  trial,  bat  ia  not  a  proper 

alignment  of  error,  on  appeal  to  the  Supreme  Coart. 
Bams. —  Waioer. — ^Where  an  assignment  of  error,  on  appeal  to  the  Supreme 

Court,  is  not  argued  in  the  brief  of  the  party  making  the  assignment,  it 

is  thereby  deemed  to  be  waived. 

From  the  Knox  Circuit  Court. 

/.  Baker^  0.  F.  Baker,  and  W.  F.  A.  Bemhamer,  for 
appellants. 

O.  O.  BeUy  and  W.  C.  Johnson,  for  appellee. 

Pebeins,  J. — Piel  sued  Watson  and  wife,  to  recover  a 
parcel  of  land.  He  iailed  in  bis  suit  and  appealed  to  this 
court,  where  the  judgment  against  him  was  reversed  on  the 
1st  day  of  May,  1874.     Pid  v.  Watson,  44  Ind.  447. 

On  the  nineteenth  judicial  day  of  the  February  term^ 


NOVEMBER  TERM,  1877.  667 

Enwrigbt  t.  The  State. 

1875)  of  the  Knox  Circait  Court,  the  cause  was  again  tried  by 
that  court,  and  a  judgment  rendered  for  the  plaintiff.  A  motion 
for  a  new  trial,  for  the  alleged  reasons,  that  ^' the  decision  of 
the  court  is  not  sustained  by  sufficient  evidence/'  and  ^'the 
decision  of  the  court  is  contrary  to  the  law/'  was  overruled, 
and  exception  reserved. 

The  alleged  errors  assigned  in  this  court  are : 

"  1.  The  court  erred,  in  admitting  in  evidence,  over  ap- 
pellants' objection,  the  complaint  from  the  files  of  the  C.  P. 
C,  in  the  case  of  John  H.  Piel  v.  William  Watson  and 
Mary  Watson,  i^nd  the  judgment  of  said  court  in  said  cause, 
and  the  certified  copies  thereof,  issued  to  the  sheriff,  with 
the  indorsement  thereon. 

'^  2.  The  court  erred  in  overruling  appellants'  motion  fi^r 
a  new  trial." 

The  appellants'  argument,  in  this  court,  is  confined  to  the 
first  assignment  of  error.  That  assignment  contains  matter 
which  should  have  been  alleged  in  the  motion  as  a  ground 
for  a  new  trial.  It  cannot  be  one  of  the  errors  assigned  in 
this  court.     Oregory  v.  SehoeneUy  55  Ind.  101. 

The  second  assignment  of  error  is  waived,  it  not  having 
been  argued  in  this  court.  Traoewdl  v.  Peaoockj  55  Ind. 
672 ;  but,  were  it  not  waived,  there  is  no  truth  in  it. 

We  have  not  examined  the  point  made  by  the  appellee, 
that  the  bill  of  exceptions  is  not  properly  in  the  record. 

The  judgment  is  affirmed,  with  costs. 


Enwright  v.  Thb  State. 

GBDONAit  Law: — ImditbmeiU  MwA  Name  D^endant. — An  indictment,  wliich 
neither  names  nor  refers  to  the  defendant,  is  insufficient. 

Sake. — Judgment. —  Verdict. — ^Where  a  defendant  is  found  guilty  generally, 
on  an  indictment  containing  both  snfficient  and  insufficient  paragraphs^ 
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a  judgment  of  conyiction  may  be  rendered ;  but  wbere  he  is  foand  gniltj 
on  several  paragraphs  specifically,  of  which  any  one  is  insuffidenti  a 
judgment  of  conviction  is  erroneous. 
Same. — Keeping  or  EenHng  House  for  Oaming. — An  indictment  charging 
.  the  defendant  with  keeping,  or  with  renting  to  a  person  named,  his  house, 
"  to  be  used  for  gaming,''  and  for  allowing  a  person  named,  "  and  diyers 
others  to  the  grand  jury  unknown,  to  play  at  a  oertain  game  of  cards 
called  faro,  for  money,"  etc.,  is  sufficient. 

From  the  Tippecanoe  Circuit  Court. 

A*  Parsons  and  Camahan  &  Gregory,  for  appellant. 
»     C.  A.  BusHrky  Attorney  General,  for  the  State. 

NiBLACKi  J. — This  was  a  prosecution,  founded  upon  an 

indictment  for  keeping  a  gaming  house.     The  indictment 

Tvas  as  follows : 

"STATE  t)F  INDIANA,     \In   the    Tippecanoe  CireuU 
Tippecanoe  County,  ss.    j      Court,  April  Term,  1876. 

"  The  State  of  Indiana  against  John  Enwright.  Keeping 
a  gaming  house. 

"  FiEST  Count. — The  grand  jury  of  Tippecanoe  county, 
and  State  of  Indiana,  empanelled,  sworn  and  charged  in 
open  court  to  inquire  in  and  for  the  body  of  the  county 
aforesaid,  at  the  term  aforesaid,  charge,  that,  on  the  8th  day 
of  April,  1876,  at  the  county  and  State  aforesaid,  did  then 
and  there  unlawfully,  and  on  divers  other  days  and  times 
between  that  day  and  the  time  of  making  this  presentment^ 
unlawfully  keep  a  certain  house,  building  and  room,  to  be 
used  for  gaming,  and  then  and  there  unlawfully  suffered  one 
James  Rathburn,  and  divers  other  persons  to  the  grand  jurors 
unknown,  to  play  at  a  certain  game  of  cards  called  fitro,  for 
money  and  other  articles  of  value. 

"  Second  Count. — The  grand  jury  aforesaid,  upon  their 
oaths  aforesaid,  charge,  that  John  Enwright,  on  the  8th  day 
of  April,  1876,  at  the  county  and  State  aforesaid,  did  then 
and  there,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  making  of  this  presentment,  unlaw- 
fully kept  and  suffered  his  certain  house,  building  and  room 
to  be  used  for  gaming,  and  then  and  there  unlawfully  suf- 
fered one  James  Rathburn,  and  divers  others  to  the  grand 
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jnry  nnknown^  to  play  at  a  certain  game  of  cards  called  fiiro, 
for  money  and  other  articles  of  value. 

''Third  Count. — The  grand  jury  aforesaid,  upon  their 
oaths  aforesaid,  charge,  that  John  Enwright,  on  the  8th 
day  of  April,  A.  D.  1876,  at  the  county  and  State  aforesaid, 
did  then  and  there,  as  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  making  this  presentment, 
being  then  and  there  the  owner  of  a  certain  house,  building 
and  room,  unlawfully  rented  the  same  to  one  James  Bath- 
bum,  to  be  used  for  gaming.'' 

The  defendant,  before  pleading,  moved  to  quash  each 
count  in  the  indictment,  but  the  court  adjudged  each  count 
sufficient  in  law,  and  overruled  the  motion. 

The  cause  was  then  submitted  to  a  jury,  and  there  was 
a  verdict  in  these  words: 

"  We,  the  jury,  find  the  defendant  guilty,  as  charged  in 
the  first  and  second  counts  in  the  indictment,  and  assess  his 
fine  in  the  sum  of  one  hundred  and  twenty-five  dollars.'' 

Motions  for  a  new  trial,  and  in  arrest  of  judgment,  were 
successively  entered  and  overruled,  and  a  judgment  of 
conviction  on  the  verdict  followed. 

Our  attention  is  first  called  to  the  sufficiency  of  the  in- 
dictment. 

The  appellant  is  not  named  or  referred  to  in  the  first 
count.  For  that  reason  that  count  is  obviously  bad,  and 
the  motion  to  quash  it  ought  to  have  been  sustained. 

We  see  no  objection  to  the  other  two  counts. 

If  there  had  been  a  general  verdict  of  guilty,  a  valid 
judgment  could  have  been  entered  on  the  verdict,  and  ^  it 
would  have  been  presumed  here,  that  the  judgment  was  en- 
tered on  the  good  counts.  3  Wharton  Crim.  Law,  sec. 
3176.  But  the  finding  of  the  jury  in  this  case  was  spe- 
cially on  both  the  first  and  the  second  counts,  that  is  to  say, 
on  a  good  count  and  a  bad  count. 

We  know  of  no  principle  or  authority,  which  will  sustain 
a  judgment  entered  on  such  a  verdict,  and  we  are  of  the 
opinion,  that  such  a  judgment  cannot  be  sustained. 
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The  judgment  is  reversed,  and  the  cause  remanded  for  fur* 
ther  proceedings  in  accordance  with  this  opinion. 


Thb  Grover  and  Baker  Sbwiko  Machine  Co.  v.  Newbt 

ET  AL. 

CvmENCB. — Muat  be  BelamU. — Ihuotiee, — Where,  on  the  trial  of  a  eauae,  a 
written  instrament  is  offered  in  evidence,  which,  of  itself,  shows  nothing 
making  it  relevant  or  material,  and  is  accompanied  hj  no  ofier  to  show 
that  fact  bj  other  evidence,  there  is  no  error  in  excluding  it. 

Same.— Bitf  (/  ExeepUons.— Motion /or  New  Trial,— Supreme  Omii.— Where^ 
on  appeal  to  the  Supreme  Court,  the  exclusion  of  evidence  offered  is 
complained  of,  such  evidence  must  be  made  part  of  the  record  by  a  hill 
of  exceptions,  it  not  being  sufficient  tp  set  the  same  out  in,  and  as  part 
of,  a  motion  for  a  new  trial. 

Same. — Sel^Off, — Where,  in  an  action  on  contract  for  a  money  demand,  the 
defendant  answers,  by  way  of  set-off,  an  indebtedness  for  services  per- 
formed by  him  for  the  plaintiff,  the  fact  that  such  services  were  to  have 
been,  by  a  certain  written  contract,  rendered  without  pay,  is  no  reason 
for  excluding  evidence  that  the  defendant  is  entitled  to  receive  pay  there- 
for, where  it  is  alleged  in  the  answer,  that  a  subsequent  contract  for  pay« 
ment  for  such  services  had  been  made. 

From  the  Jackson  Circuit  Court. 

8.  Claypoolf  J.  L.  MUchell  and  W.  A.  Ketcham,  for  appel- 
lant. 

BiDDLEy  C.  J.: — ^Complaint  on  a  promissory  note  made  by 
New  by  to  the  appellant,  for  (354.99,  dated  January  SOth, 
1870,  upon  account  stated,  to  date,  and  upon  the  bond  on 
which  the  note  and  settlement  ^ere  based.  Carter  did  not 
sign  the  note,  but  was  the  surety  of  Newby  on  the  bond. 

Answer:  set-off,  containing  about  twenty  items  of  ac- 
count, amounting  to  $587 ;  to  which  was  replied  a  set-off, 
containing  over  ninety   items  of    account,  amounting  to 

,390.99. 

There  are  other  pleadings  in  the  record,  which  we  need 
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not  state^  as  no  questions  are  raised  or  disoassed^  except 
such  as  arise  under  the  motion  for  a  new  trial. 

Trial  by  jury ;  verdict  for  appellant,  for  five  dollars  and 
three  cents. 

Over  a  motion  for  a  new  trial  made  by  appellant — fifteen 
eauses  assigned — and  exceptions  reserved,  the  court  rendered 
judgment  on  the  verdict.    Appeal. 

The  appellant  complains  of  the  rejection  of  a  certain  re- 
ceipt oflered  in  evidence,  in  the  following  words : 

"  Received  of  S.  W.  Smith  the  sum  of  twenty-five  dollars, 
in  full  of  this  judgment,  of  which  amount  I  pay  |24.05 
costs,  adjudged  against  me,  January  5th,  1874. 

(Signed,)  "  W.  H.  Newby.'' 

This  receipt,  upon  its  &oe,  does  not  show  any  connection 
with  the  case,  nor  with  any  evidence  introduced  at  the  trial, 
nor  to  what  judgment  it  was  applicable ;  nor  was  there  any 
offer  made,  with  the  receipt,  to  show  its  connection  with  the 
case,  or  with  the  evidence  introduced  at  the  trial,  or  with 
any  judgment  involved  in  the  controversy.  It  was  therefore 
properly  rejected. 

The  appellant  also  complains  of  the  rejection  of  a  tran- 
script  of  a  certain  judgment  between  the  parties,  in  the 
Bartholomew  Circuit  Court ;  but  the  bill  of  exceptions  does 
not  show  that  such  a  transcript,  or  any  transcript,  was  offered 
as  evidence  at  the  trial.  The  question,  therefore,  is  not 
presented  to  us.  One  of  the  causes  for  a  new  trial  assigns, 
that  such  a  transcript  was  offered  as  evidence  and  refused  by 
the  court,  and  sets  out  the  transcript  therein,  but  this  is  only 
the  statement  of  the  attorney.  To  show  us  that  it  was  so 
offered  and  rejected,  the  court  must  say  so  in  a  bill  of  excep* 
tious,  over  the  signature  of  the  judge.  This  has  not  been 
done. 

Further,  the  appellant  complains,  because  the  court  re- 
fused to  strike  cut  certain  evidence  tending  to  show  that 
Newby  was  entitled  to  pay  for  certain  services  rendered  to 
the  appellant,  and  pleaded  in  his  set-off.  It  is  insisted,  that 
the  evidence   was  improperly  admitted,   because,   by   the 
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'  terms  of  the  written  contract  between  the  parties,  such  ser- 
vices should  not  be  ])aid  for.  But  this  would  not  prevent 
the  parties  from  making  a  subsequent  contract,  that  similar 
services  should  be  paid  for,  as  was  claimed  in  the  set-off 
pleaded  by  Newby. 

The  only  remaining  question,  discussed  by  the  counsel  on 
behalf  of  the  appellant,  is,  that  the  evidence  shows  the 
verdict  to  be  too  small  in  amount ;  and  the  counsel  fully  ad- 
mit that  we  are  bound  by  a  well-settled  rule,  not  to  disturb 
a  verdict  merely  upon  the  ground  of  the  conflict  of  evidence. 
Upon  a  dose  examination  of  the  evidence,  it  does  seem  to 
us  that  the  amount  of  the  verdict  is  too  small ;  but  the  jury^ 
with  a  far  better  opportunity  to  ascertain  the  facts  from  liv- 
ing witnesses,  than  we  have  on  paper,  have  found  otherwise, 

I  and  their  verdict  must  stand.    Nor  is  there  the  remotest 

probability,  with  over  an  hundred  controverted  items  of 

I  account  in  the  case,  that  another  trial  would  result  in  a  ver- 

dict any  more  satisfactory  to  the  parties,  or  to  the  court  try- 
ing the  case,  or  to  this  court,  than  the  one  already  obtained. 
In  such  a  case,  it  is  our  duty,  though  not  altogether  satis- 
factory, to  affirm  the  judgment,  which  is  done,  with  costs. 


The  Cincinnati,  Hamilton  and  Indianapolis  R.  R.  Co.  r. 

Bartlbtt. 

Bailboad. — Negligenee, — hawing  Stock, — EMenM, — To  sustain  a  com- 
mon-law action  against  a  railroad  company,  hj  the  owner  of  an  animal, 
for  injary  negligently  inflicted  on  the  animal  by  the  defendant's  train  of 
cars,  there  must  be  evidence  that  such  injury  resulted  from  the  negligence 
of  the  defendant's  employees,  operating  such  train. 

From  the  Fayette  Circuit  Court. 

A.  M.  Sinks^  for  appellant. 

L.  Sextofiy  C  Cambem  and  Thomas  ^  Spann^  for  appel- 
lee. 
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Perkins,  J. — ^Bartlett  sued  the  Ciucinnati,  Hamilton 
and  Indianapolis  Bailroad  Company,  on  their  liability  at 
common  law,  for  negligently  injuring  his  horse. 

The  only  question  presented  is :  Do  the  facts  proved 
on  the  trial  make  a  case  of  negligence? 

Those  facts  are,  that  the  horse  of  Bartlett  strayed  on- 
to the  track  of  the  railroad,  coming  upon  the  track  at 
the  crossing  of  a  highway,  a  little  distance  ahead  of  the 
train,  which  was  moving  westward.  .The  horse  came 
upon  the  track  and  turned  westward,  proceeding  on  the 
track,  in  front  of  the  train.  He  ran  at  greater  speed  than 
the  train,  and  increased  his  distance  from  it.  He  stum- 
bled upon  a  culvert  and  fell,  but  rose  immediately  and 
proceeded  upon  the  track,  in  front  of  the  train,  for  a  con- 
siderable distance,  wiien  he  left  the  track,  jumped  an 
eight-rail  fence,  and  disappeared.  The  ground  was  such 
that  he  could  have  left  the  track  at  any  time.  The  train 
was,  at  no  time,  within  several  rods  of  the  horse.  It 
slackened  its  speed,  rang  the  bell,  and  blew  the  whistle. 
It  kept,  all  the  time,  at  a  respectful  distance  from  the 
horse.    The  horse  sustained  some  injury  from  some  cause. 

The  plaintiff  recovered. 

We  see  no  evidence  whatever  of  negligence  on  the  part 
of  the  railroad  company. 

This  case,  in  principle,  is  like  that  of  The  Citizens 
Street  JR.  W.  Co.,  etc.,  v.  Cary,  56  Ind.  896. 

Reversed,  with  costs,  and  the  cause  remanded,  etc. 


Comer  et  vx.  v.  Himes  et  al. 


58    57S 
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Bevtew  op  Juix^memt. — Complaint, — Fhading, — ^In  an  action  to  review  a  l^fiPsral 
judgment,  the  complaint  must  set  ont  a  fuU  copy  of  aU  the  pleadings  and  1^  ^| 
proceedings  in  the  cause  resulting  in  such  judgment. 
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From  the  Howard  Circuit  Court 

J  O'Brien  and  N.  R.  Linsdayy  for  appellants. 
M  BeU  and  M.  McDoweU^  for  appellees. 

NiBLACK,  J. — The  complaint  represents  that  Isaac  Himes, 
Lewis  Himes,  Samuel  Himes,  George  W.  Himes,  Timothy 
L.  Himes,  Samuel  Boyne,  Jefferson  Boyne  and  Jacob 
Boyne,  the  appellees,  at  the  December  term,  1872,  of  the 
court  below,  recovered  a  judgment  against  James  Comer 
and  Mary  Comer,  his  wife,  the  appellants,  for  the  recov- 
ery of,  and  quieting  the  title  to,  a  certain  tract  of  land 
in  Howard  county.    See  Comer  v.  HimeSj  49  Ind.  482. 

The  complaint  further  represents,  that  the  appellants, 
believing  at  the  time  that  they  had  no  valid  defence  to 
the  action,  suffered  said  judgment  to  be  entered  against 
them  by  default;  that,  since  the  recovery  of  said  judg- 
ment, the  appellants  have  discovered  material  new  mat- 
ter, constituting  a  defence  to  the  action  in  which  such 
judgment  was  recovered,  and  a  review  of  the  proceedings 
and  Judgment  is  prayed,  so  that  the  appellants  may  be 
permitted  to  set  up  such  material  new  matter  in  defence 
of  that  action. 

A  demurrer  was  sustained  to  the  complaint,  for  want 
of  suificient  facts,  and  there  was  judgment  on  the  de- 
murrer. 

The  complaint  in  the  case  at  bar  sets  out  the  complaint 
in  the  proceedings  sought  to  be  reviewed,  the  summons, 
with  the  service  thereon,  the  finding  of  the  court  and 
the  judgment,  but  does  not  include,  or  in  any  other  man- 
ner exhibit,  any  intermediate  proceedings,  between  the 
service  of  the  summons  and  the  finding  of  the  court. 
Nothing  is  shown  supporting  the  averment  that  default 
was  made  in  that  action  by  the  appellants.  Neither  is 
any  thing  shown  as  to  how  the  cause  came  to  be  submit- 
ted to  the  court  for  its  finding.  For  aug^t  that  appears 
in  the  proceedings  set  out,  that  cause  may  have  been 
tried  on  issues  formed  between  the  parties. 
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In  fact,  the  oom{)Iaint  seems  not  to  purport  to  set  out, 
and  is  not  accompanied  by  a  copy  of,  the  full  proceedings 
sought  to  be  reviewed,  and,  on  account  of  the  very  appar- 
ent omission  to  set  out  material  portions  of  those  prO" 
ceedings,  we  must  infer  that  they  are  not  fully  exhibited 
by  the  complaint. 

We  are  of  the  opinion,  that  the  complaint  is  insuffi- 
cient, and  that  the  court  below  did  not  err  in  sustaining 
the  demurrer  to  it.  McDade  v.  McDade,  29  Ind.  840; 
Davis  V.  Perryy  41  Ind.  805 ;  Owen  v.  Cooper ,  46  Ind.  524 ; 
Hardy  v.  Chipmanf  54  Ind.  591 ;  Goar  v.  Cravens^  57  Ind. 
865. 

The  judgment  is  affirmed,  at  the  costs  o{  the  appellants. 


The  Louisvillb,  New  Albany  and  Chioaqo  R.  W.  Co.t;. 

Smith. 

FLBADmo. — iVayer  <^  Ctmplaini, — An  ayermeDt  in  a  complaint  for  dama- 
ges reflulting  from  a  tort  committed  by  the  defendant,  that  such  tort  is 
''to  the  damage  of  the  plaintiff"  in  a  specified  snm,  is  a  sufficient  prayer 
for  relief. 

V'BauaKSCE.'^Fleading. — In  an  action  to  recover  for  damages  caused  by 
the  negligence  of  the  defendant,  it  is  sufficient,  as  to  that  point,  to  aver 
in  the  complaint,  without  alleging  facts  showing,  that  such  injury  re- 
sulted without  any  negligence  on  the  part  of  the  plaintiff. 

Bailboad. — Killing  Stoek, — Failure  to  Fence, — Evidence, — In  an  action  under 
the  statute,  against  a  railroad  company,  for  killing  or  injuring  stock, 
the  plaintiff  must  prove  that  his  stock  was  struck  by  a  train  of  the 
defendant 

From  the  Owen  Circuit  Court. 

71  J.  Jae1c9onj  for  appellant. 

W.  A.  Montgomery^  J.  C.  Robinson  and  /.  H.  Fowler,  for 
appellee. 

Perkins,  J. — David  H.  Smith  sued  the  Louisville,  New 
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Albany  and  Chicago  Railway  Company^  to  recover  damages 
occasioned  by  the  running  against  and  injuring  a  horse  of 
his^  by  a  locomotive  of  the  defendant. 

The  complaint  is  in  two  paragraphs. 

The  first  charges  negligence  on  the  part  of  the  road, 
and  alleges  that  the  plaintiff  was  without  fault 

The  second  charges,  that  the  horse  was  killed  at  a  point 
where  the  road  was  not  so  fenced  as  to  prevent  animals  from 
straying  onto  it,  and  had  not  been  for  a  long  time. 

A  demurrer  to  each  paragraph^  for  want  of  facts,  was  over* 
ruled,  and  exception  taken.  Answer,  the  general  denial. 
Trial  by  jury ;-  verdict  for  plaintiff,  for  one  hundred  and 
fifty  doUare,  and  answers  to  interrogatories. 

Motion  for  a  new  trial,  for  the  reasons  that  the  verdict 
was  contrary  to  law,  and  not  sustained  by  the  evidence, 
overruled,  exception  reserved^  and  judgment.    Appeal. 

The  errors  properly  assigned  in  this  court  are : 

1.  Overruling  the  demurrers  to  the  paragraphs  of  com- 
plaint. 

2.  Overruling  the  motion  for  a  new  trial. 

One  objection  taken  by  counsel,  to  the  first  paragraph  of  the 
complaint,  is,  that  it  does  not  conclude  with  a  prayer  for 
damages.  It  concludes  by  averring  that  the  injury  done  to 
the  horse  was  to  the  damage  of  the  plaintiff  in  the  sum  of 
two  hundred  dollars.    This  is  sufficient. 

The  other  objection  taken  to  the  paragraph  is,  that  it 
does  not  set  out  the  facts  showing  that  the  averment,  that 
the  plaintiff  was  not  negligent,  is  true. 

The  paragraph  was  good,  on  a  demurrer  for  want  of  suffi- 
cient facts  to  constitute  a  cause  of  action. 

The  defects  named,  if  defects  they  were,  might  have  been 
reached  by  motion. 

As  to  the  second  paragraplv,  the  statute  makes  the  road 
liable  for  stock  killed.  1  R.  S.  1876,  p.  751.  But  section  7 
declares,  that  ''  This  act  shall  not  apply  to  any  railroad 
securely    fenced  in,   and  such  fence  properly  maintained 
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by  such  company,  lessee,  assignee,  receiver,  or  other  per* 
son  running  the  same.'^ 

The  defendant  has  not  brought  herself  within  this  section. 

No  errors  of  law,  occurring  at  the  trial  and  excepted  to  at 
the  time,  were  alleged  as  reasons  for  a  new  trial ;  but  the 
reasons  assigned  for  such  new  trial  were,  that  the  verdict 
was  contrary  to  the  Uw  and  evidence. 

In  cases  of  this  kind,  based  upon  the  statute,  it  is  neces* 
sary  to  prove  that  the  animal  was  struck  by  the  train.  ITie 
IndianapoliSf  etc.,  B.  W.  Co.  v.  McBrown,  46  Ind.  229. 

We  have  carefully  read  the  evidence.  It  leaves  us  in 
much  doubt  on  this  point,  but  the  jury,  in  answer  to  an 
interrogatory,  affirmed  the  fact.  By  the  settled  practice  of 
this  court,  we  must  affirm  the  judgment 

The  judgment  is  affirmed,  with  costs. 


Wiley,  by  his  next  Friend,  Scobby,  et  al.  v.  Barclay. 

BuFBBME   CouBT.—^Mt^fiMfU  cf  Error, — iVew  TriaL — iVocfioe. — ^Matter, 

which  is  only  canse  for  a  new  trial,  can  not  be  independently  assigned  as 

error,  on  appeal  to  the  Sapreme  Court. 
Same. — Change  of  Venue. — Error  in  reinstating  a  caose  in  which  a  change 

of  Y&ine  has  been  granted,  or  in  refusing  sufficient  time  to  perfect  it  is 

only  cause  for  a  new  triaL 

Prom  the  Decatur  Circiut  Court. 

J  S  Scobetfy  for  appellants. 

0  B.  Scobey,  J.  D.  Miller  and  F.  E.  Gavin,  for  appellee. 

HowK,  J. — Omitting  the  title  of  the  cause,  and  the 
signature  of  counsel,  the  appellants'  assignment  of  er- 
rors on  the  record  of  this  action,  in  this  court,  is  in  these 
words,  to  wit . 

^^  Said  appellants  come,  and  allege  and  say,  that  there 
Vol  LVm— 37 


68      6771 

166 


578  SUPREME  COURT  OF  INDIANA. 

Wiley,  by  his  next  Friend,  Bcobej,  etoLv.  Barclay. 

iis  tnanifest  error  in  the  foregoing  record  and  proceedings 
of  said  Decatur  Circuit  Court,  in  this,  to  wit : 

"1st.  Said  court  erred,  in  sustaining  the  motion  of 
the  appellee,  Barclay,  to  have  said  cause  reinstated  on  the 
docket  of  said  Decatur  Circuit  Court,  and  in  ordering  a 
return  of  the  papers  therein  from  the  Shelby  Circuit 
Court,  after  the  venue  in  this  case  had  been  changed 
from  said  Decatur  Circuit  Court,  to  said  Shelby  Circuit 
Court; 

"  2d.  Said  Decatur  Circuit  Court,  at  the  time  of  said 
trial  in  this  cause,  had  no  jurisdiction  either  of  said  cause 
or  of  the  person  of  said  appellant ; 

**  8d.  Said  Decatur  Circuit  Court  erred,  in  overruling 
the  counter- motion  of  the  said  appellant,  made  in  said 
court,  to  enlarge  or  allow  time  to  said  appellant,  as  there- 
in stated,  to  perfect  his  said  change  of  venue,  in  said 
case. 

"Wherefore  said  appellants  pray  a' reversal  of  said 
judgment,  and  he  restored  to  all  that  he  has  lost  thereby." 

From  a  mere  glance  at  this  assignment  of  errors,  it  will 
be  readily  seen,  that  each  of  said  alleged  errors  is  nothing 
more  than  a  cause  for  a  new  trial.  These  alleged  errors 
were  at  most,  aa  we  understand  them,  irregularities  in 
the  proceedings  of  the  court  below,  by  which,  it  might  be 
said,  that  the  appellants  were  prevented  from  having  a 
fair  trial.  As  such  irregularities,  these  errors  come  fairly 
within  the  first  statutory  cause  for  a  new  trial.  2  R.  S. 
1876,  p.  179,  sec.  852;  Horton  v.  Wtfeon,  25  Ind.  816. 
The  record  of  this  cause  shows  that  these  alleged  errors 
were  assigned  as  causes  for  a  new  trial,  in  the  appellants' 
motion  therefor  addressed  to  the  court  below ;  but,  for 
some  reason,  which  is  not  apparent,  the  appellants  have 
not  assigned  as  error  the  overruling  of  their  motion  for 
such  new  trial. 

It  is  well  settled,  by  numerous  decisions  of  this  court, 
that  causes  for  a  new  trial  are  not  properly  assignable 
here  as  independent  errors,   and  that,  when  thus  as- 
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Bignedy  they  present  no  questiona  for  our  conaideration. 
Conner  v.  Wall,  87  Ind.  262 ;  Knatr  v.  Canawayj  53  Ind. 
120 ;  Ifdaon  v.  Blakey^  54  Ind.  29 ;  and  Ghregory  v.  Schoe- 
nellj  55  Ind.  lOL 

The  appellants'  assignment  of  errors,  in  this  case,  pre- 
sents no  question  for  our  decision,  beyond  these  ques- 
tions of  practice. 

The  judgment  of  the  court  below  is  affirmed^  at  the 
appellants'  costs. 

Psetiliott  for  a  nhesring  otvmiled. 


BURKERT  V.  BUREKRT  BT  AL. 

debtor  porchased  teal  estate,  agreeiqg  vith  hia  wife  that  it  shoiild  be 
oonyeyed  to  her,  ezecated  his  promissory  notes  for  the  whole  sum  of 
the  pnrchaae-monej,  and  secured  the  payment  of  the  same  by  a  mort- 
gage on  such  real,  estate,  in  which  his  wife  joined ;  but,  by  mistake,  the 
conveyance  was  made  to  him.  His  ink  baying  subsequently  furnished 
Imn  money  to  pay,  and  with  which  he  paid,  one  of  such  notes,  and  the 
jud^^nent  creditor  having  issued  and  levied  execution  on  such  real 
estate,  she  brought  suit  to  enjoin  such  creditor,  and  compel  a  conveyance 
to  her. 
Held,  that  no  trust,  in  her  favor,  arose  from  such  payment,  that  the  land  was 
subject  to  sudk  levy,  and  that  her  rights  are  subject  to  those  of  the 
oveditor. 

From  the  Marion  Superior  Court. 

C.  Byfiddy  D*  Howe  and  C  H.  Booker^  for  appellant. 
J.  JEL  HeUeTj  for  appellee. 

BiBBLS,  C.  J. — ^In  this  case,  there  is  no  serious  dispute 
about  the  evidence.  We  think  it  proves  the  following 
facts,  stated  in  the  order  of  the  time  in  which  they  oc- 
curred: 

On  the  nth  day  of  March,  1878,  William  H.  Oomin- 
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gore  recovered  judgment,  in  the  Marion  Superior  Court, 
against  Winfield  S.  Burkert  and  two  other  defendants, 
for  six  hundred  dollars.  On  the  20th  day  of  September, 
1873,  Winfield  S.  Burkert  purchased  the  real  estate  in 
controversy  from  George  H.  Heitkam,  for  the  considera- 
tion of  eight  hundred  dollars,  with  the  understanding  be- 
tween said  Winfield  and  his  wife,  who  is  the  appellant, 
that  the  conveyance  of  such  real  estate  should  be  made  to 
her,  in  her  own  name.  No  part  of  the  consideration  for 
said  lands,  so  purchased,  moved  from  the  wife,  at  the  time 
of  the  purchase,  and  no  part  of  the  purchase-money  was 
then  paid,  but  was  secured  by  a  mortgage  made  by  Bur- 
kert and  wife  to  Heitkam.  The  conveyance  of  the  real 
estate  from  Heitkam  was,  by  mistake,  made  to  Winfield 
S.  Burkert,  instead  of  Helen  C.  Burkert,  his  wife.  On 
the  15th  of  March,  1874,  Helen  C.  Burkert  furnished  two 
hundred  and  ten  dollars,  to  her  husband,  to  take  up  one 
of  the  notes,  so  secured  by  the  mortgage,  as  part  of  the 
purchase-money  for  the  property,  and  said  note  was  so 
taken  up  and  discharged  by  the  payment  of  said  money. 
Comingore  procured  an  execution  to  be  issued  on  his 
judgment,  against  Winfield  S.  Burkert,  and,  on  the  17th 
day  of  December,  1874,  the  sheriff  of  Marion  county 
levied  on  the  land  in  controversy,  as  the  property  of 
Winfield  S.  Burkert,  and  was  about  to  sell  the  same,  to 
satisfy  the  Judgment  in  favor  of  Comingore. 

Upon  this  state  of  facts,  Helen  C.  Burkert  brings  her 
suit  to  have  the  deed  corrected,  and  the  conveyance  of 
the  real  estate  made  to  her,  and  prays  that  Comingore, 
and  all  persons  under  him,  be  enjoined  from  selling  the 
land  to  pay  the  debt  of  Winfield  S.  Burkert. 

At  special  term,  the  court  found  in  favor  of  Helen  C. 
Burkert,  ordered  the  land  to  be  sold,  and  her  clidm  paid ; 
then,  after  paying  costs,  to  pay  Comingore's  judgment, 
and  the  balance,  if  any,  to  be  paid  to  Winfield  S.  Bur- 
kert. On  appeal  to  the  court  in  general  term,  the  judg- 
ment was  so  modified  as  to  make  the  lien  of  Comingore's 
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judgment  superior  to  the  claim  of  Helen  C.  Burkert,  giv- 
ing her  the  next  lien,  and  in  other  respects  affirming  the 
judgment. 

Ko  trust,  in  this  case,  was  created  in  favor  of  Helen  C. 
Burkert,  in  writing,  and  no  trust  can  arise,  by  implication 
of  law,  before  the  payment  of  the  money  out  of  which 
the  trust  arises.  This  principle  is  €i;splicitly  laid  down  in 
the  elementary  works,  and  fully  sustained  by  authority. 
Comingore's  judgment  existed  before  the  land  in  contro- 
versy was  purchased  by  Winfield  8.  Burkert,  and  no 
money  was  paid  by  Helen  C.  Burkert  until  after  the  land 
was  purchased.  No  trust,  therefore,  can  arise  in  favor  of 
Helen  C.  Burkert,  which  can  disturb  Comingore's  lien  on 
the  land,  by  virtue  of  his  judgment.  Irwin  v.  Ivers,  7 
Ind.  308 ;  Matlock's  AdmW  v.  Navtj  28  Ind.  85 ;  MUliken 
V.  HaMy  86  Ind.  166. 

The  judgment  of  the  court  in  general  term  is  affirmed, 
with  costs. 


Carr  v.  Stewart. 

Patment. — MUiake,-^Paymeni  of  Taxes,  by  the  OneiUor,  on  Ais  Chraniee^M 
Land, — ^The  grantee  of  a  tract  of  real  estate  having  faUed  to  have 
the  same  transferred  and  assessed  to  himself,  and  to  have  fiis  deed  re- 
corded, taxes  thereon  were  thereafter  assessed  to  the  grantor,  who,  hj 
mistake,  in  paying  taxes  on  his  own  property,  paid  the  taxes  so  assessed 
on  snch  tract. 

Heidy  that  such  payment  was  voluntary,  and  can  not  be  recovered. 

From  the  White  Circiift  Court. 

O.  0,  Behmy  J.  Park  and  A.^  0.  Behm^  for  appellant. 
A,  W.  ReynoldB  and  E.  B.  Sdlers,  for  appellee. 

HowEy  J. — The  appellee,  as  plaintiff,  sued  the  appellant^ 
as  defendant,  in  the  court  below,  upon  a  promissory  note 
executed  by  the  appellant  to  the  order  of  one  James  C.  Moore^ 
and  endorsed  by  him  to  one  Isaac  Heck,  and  by  said  Heck 
to  one  Stewart^  and  by  said  Stewart  to  the  appellee. 
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The  appellant  answered  in  two  paragraphs^  in  substance^ 
as  follows:  * 

1.  Payment  in  full,  before  this  suit  was  brought; 

2.  In  the  seoond  paragraph  of  his  answer,  the  appellant 
admitted  the  execution  of  the  note  in  suit,  but  said,  that  the 
appellee  ought  not  to  recover,  for  the  reason  that  said  note 
was  given  in  part  payment  of  certain  lands,  purchased  by 
the  appellant  from  said  Moore,  the  payee  of  said  note,  setting 
out  a  particular  description  of  said  lands,  in  White  county, 
Indiana ;  that  said  Moore,  at  and  before  the  time  o^  said 
sale,  represented  to  appellant,  that  the  tracts  of  land  con- 
tained one  hundred  acres ;  that  the  appellant  bargained  with 
said  Moore  for  one  hundred  acres,  and,  in  consideration  of 
said  Moore  conveying  to  him  one  hundred  acres,  and  rely- 
ing upon  said  representations  of  said  Moore,  the  appellant 
agreed  to  and  did  pay  said  Moore  $60  per  acre,  in  all  |6,000, 
and  that  the  note  in  suit  was  part  of  the  consideration  for 
said  purchase  of  land;  that  said  tracts  of  land,  so  sold  by 
said  Moore  to  the  appellant,  did  not  contain  one  hundred 
acres,  but  only  ninety-six  acres,  being  short  four  acres  of  the 
number  represented  by  said  Moore,  to  the  appellant^s  dam- 
age $240;  that  the  appellant  purchased  said  land  on  and 
by  reason  of  said  representations  of  said  Moore  that  said 
tracts  of  land  contained  one  hundred  acres,  and  accepted  the 
deed  on  that  express  condition;  that  the  appellant  paid 
taxes,  to  the  amount  of  (20.78,  by  mistake,  on  land  belong- 
ing to  said  Moore,  being  land  that  the  appellant  conveyed 
to  said  Moore  in  part  payment  for  the  lands  aforesaid ;  and 
that  said  sum  of  f  20.78  was  so  paid  for  said  Moore,  before 
appellant  had  any  notice  of  the  assignment  of  said  note  to 
the  appellee;  and  that,  before  the  commencement  of  this 
suit,  on  September  6th,  1875,  the  appellant  tendered  to  said 
Moore,  and  also  to  the  appellee,  the  sum  of  $330,  in  lawfiil 
money,  and  brought  the  same  into  court;  wherefore  he 
asked  judgment  for  costs. 

The  appellee  replied,  by  a  general  denial,  to  appellant's 
answer. 
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The  issues  joined  were  tried  by  a  jurj,  in  the  court  below^ 
and  a  verdict  was  returned  for  the  appellee,  assessing  his 
damages  in  the  sum  of  $595. 97 ;  and  the  appellant's  motion 
for  a  new  trial  having  been  overruled,  and  his  exception 
saved  to  this  decisioq,  judgment  was  rendered  on  the  verdict 
by  the  court  below. 

The  only  error  properly  assigned  by  the  appellant  in  this 
court  is  the  decision  of  the  court  below,  in  overruling  his 
motion  for  a  new  trial.  Several  causes  for  a  new  trial  were 
assigned  in  appellant's  motion  therefor;  but  the  only  ques- 
tion discussed  by  appellant's  counsel,  in  their  argument  of 
this  case  in  this  court,  arises  under  the  fifth  cause  for  a  new 
trial,  and  therefore  we  need  not  notice  the  other  causes. 

This  fifth  cause  for  a  new  trial  was  as  follows : 

'^  5th.  For  error  of  law,  occurring  at  the  trial  and  excepted 
to  by  the  defendant,  in  this :  the  court  refused  to  allow  the 
defendant,  J.  P.  Carr,  to  testify  to  the  payment  of  $20.75| 
taxes,  for  Moore,  assignor  of  the  note,  by  mistake  of  facts ; 
said  evidence,  so  excluded  by  the  court,  being  fully  set  out 
in  a  bill  of  exceptions  filed  in  said  cause." 
.  It  appeared  from  a  bill  of  exceptions,  properly  in  the  rec- 
ord, that  the  appellant  offered  to  prove  on  the  trial,  by  his 
own  evidence,  that  he  had  paid,  by  mistake,  the  sum  of 
f  20.75,  as  taxes  on  certain  lands,  which  he  had  before  that 
time  conveyed  to  said  Moore,  the  payee  and  endorser  of  the 
note  in  suit;  that,  aft;er  the  appellant's  conveyance  to  said 
Moore  of  said  lands,  they  were  not  transferred  and  assessed 
for  taxation,  in  the  qame  of  said  Moore,  as  they  ought  to 
have  been,  but  they  continued  to  be  assessed  for  taxation,  in 
the  appellant's  name ;  and  ihat,  when  he,  the  appellant,  paid 
the  taxes  on  his  own  lands,  of  which  he  had  about  2,000 
acres  assessed  to  him,  he,  by  mistake,  paid  the  taxes  on 
Moore's  lands,  to  the  amount  of  (20.75,  without  noticing 
that  Moore's  lands  were  still  assessed  to  him  for  taxation; 
and  that  this  payment  was  made  by  the  apjpellant  before  he 
had  any  notice  of  the  assignment  by  Moore  of  the  note  in  suit. 

These  were  the  facts* which  the  appellant  offered  to  prove 
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on  the  trial,  by  his  own  evidence ;  and,  npon  these  facts,  this 
question  arises:  Could  the  appellant  have  maintained  a 
direct  action  against  said  Moore,  upon  the  facts  stated,  to 
recover  from  him  the  amount  so  paid  by  the  appellant?  It 
seems  very  clear  to  us,  that  this  question  must  be  answered 
in  the  negative.  The  appellant  did  not  offer  to  prove,  that 
the  amount  so  paid  by  him  was  paid  with  the  knowledge 
and  consent,  or  upon  the  request,  of  said  Moore,  or  that  said 
Moore  had  subsequently  promised  to  repay  said  amount 
The  appellant's  payment  of  Moore's  taxes,  though  made  by 
mistake,  must  be  regarded  as  a  voluntary  payment ;  and  the 
law  is  well  settled  in  this  State,  that  such  payments  cannot 
be  recovered  back.  Bevan  v.  TonUinson,  25  Ind.  253,  and 
Shirts  V.  Ironsy  28  Ind.  458. 

The  law  did  not  make  it  Moore's  duty  to  have  his  deed 
from  the  appellant  recorded;  and  if,  by  reason  only  of 
Moore's  fiiilure  to  have  his  deed  recorded,  the  appellant  was 
induced  or  caused  to  pay  the  said  taxes  by  mistake,  this  fiict 
would  not,  in  our  opinion,  give  the  appellant  a  cause  of  ac- 
tion to  recover  from  said  Moore  the  taxes  thus  paid. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  five  per  centum  damages, 
at  the  costs  of  the  appellant. 


Dale  bt  al.  v.  Kent  bt  al. 

Reueivjbr. — Appowtmeni  </. — Parinenkip.-^kheat  the  dlgmliwal,  hy  the 
plaintiff,  of  an  action  to  procure  the  appointment  of  a  receiver  to  settle 
a  certain  partnership,  and  to  enjoin  the  iasue  of  executions  against  its 
property,  the  defendant  can  not,  in  such  action,  procure  the  appointment 
of  a  receiver. 

Same. — Appecd  to  Supreme  Court — ^An  appeal  to  the  Supreme  G6urt  frtiui 
an  order  in  a  pending  cause,  appointing  a  receiyer,  may  be  taken  with« 
out  waiting  for  the  determination  of  the  cause. 

From  the  White  Circuit  Court 

i?.  C  Gregory^  W.  B.  Gregory  A.  W.  BeyncHs  and  B. 
B.  SeUerSy  for  appellants. 
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G.  S.  Orth  and  J.  Parky  for  appellees. 

WoRDEN)  J. — Joseph  Cowdin  filed  a  complaint  in  the 
White  Court  of  Gommou  Pleas,  against  Jacob  Markel 
and  others,  to  settle  and  dissolve  a  partnership,  and  pro- 
cure an  injunction  against  the  issuing  of  certain  executions. 

An  injunction  was  granted,  and  a  receiver  was  appointed. 
Afterward,  the  case  was  transferred  to  the  White  Circuit 
Court.  Still  later,  the  injunction  which  had  been  granted, 
was  dissolved.  After  this,  the  plaintiff  in  the  action, 
Cowdin,  dismissed  his  action,  and  the  defendants  therein 
took  a  judgment  against  him  for  costs. 

After  the  action  had  been  thus  dismissed,  the  appellees 
herein  moved  for  the  appointment  of  another  receiver  in 
the  action,  and  the  appellant  Dale,  who  bad  become  in- 
terested in  the  property,  was  permitted  to  appear  to  and 
resist  the  motion.  The  motion  was  sustained,  and  Sam- 
uel B.  Wright  was  appointed  a  receiver.  Exception  and 
appeal  from  the  order  appointing  the  receiver. 

The  1st  section  of  the  act  of  March  12th,  1875,  2  R.  S. 
1876,  p.  115,  provides,  '^  That  receivers  shall  not  be  ap- 
pointed by  any  court,  in  any  case,  until  the  adverse  party 
shall  have  appeared  and  answered  in  the  action  pending, 
or  shall  have  had  reasonable  notice  of  the  pendency  of 
the  action  and  the  application  for  such  appointment." 

The  2d  section  of  the  act  provides  for  an  appeal  to 
this  court,  from  an  order  of  the  court  below  appointing, 
or  refusing  to  appoint,  a  receiver,  without  waiting  for  the 
final  determination  of  the  cause. 

By  the  1st  section  of  the  act  it  is  clear,  that  a  receiver 
can  not  be  appointed,  except  it  be  in  an  action  pending. 

In  the  case  before  us,  the  action  in  which  the  receiver 
was  appointed  was  not  pending,  but  had  been  dismissed 
and  ended.  The  order  making  the  appointment  of  Re- 
ceiver Wright  was  erroneous,  and  must  be  reversed. 

The  order  below  is  reversed,  with  costs,  and  the  cause 
remanded. 
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Wilson  v.  Kblly. 

PLEADnra. — Money  JMd  for  The, — ComijplaAnt  Owrtd  hy  Finding. — ^In  an  ac- 
tion to  recover  for  money  paid  hy  the  plaintiff  for  the  defendant,  the 
complaint  alleged,  that  ancfa  money  was  paid  by  the  plaintiff,  to  a  third 
person,  at  the  request  of  the  defendant. 

Held,  on  an  assignment,  in  the  Supreme  Gomrt,  of  the  insafficiency  of  the 
complaint,  that  it  is  sufficient. 

Held,  also,  that  a  finding  for  the  plaintiff*  cured  a  failure  to  allege  that 
such  payment  was  for  the  use  or  on  aooount  of  the  defendant 

From  the  Clinton  Circuit  Court. 

J.  N.  SimSf  for  appellant. 

J.  G.  Suitj  A.  E.  Paige  and  8.  0.  BayksSj  for  appellee. 

HowK,  J. — ^In  this  action,  the  appellee,  as  plaintiff,  sued 
the  appellant,  as  defendant,  in  the  court  below,  on  an 
open  account,  for  moneys  paid  by  the  appellee  for  the  ap- 
pellant, at  his  special  instance  and  request,  the  particu- 
lars of  which  were  made  a  part  of  appellee's  complaint. 

To  this  complaint,  the  appellant  answered  in  two  para- 
graphs, as  follows : 

1.  A  general  denial;  and, 

2.  Payment  in  fall,  before  the  commencement  of  the 
action. 

The  appellee  replied,  by  a  general  denial,  to  the  second 
paragraph  of  the  answer. 

The  cause  was  tried  by  the  court  below,  without  a  jury, 
and  a  finding  made  for  the  appellee  in  the  sum  of  seventy- 
one  dollars  and  eighty-five  cents,  and  judgment  was  ren- 
dered by  the  court  on  its  finding. 

The  appellant's  written  motion  for  a  new  trial  was 
overruled  by  the  court  below,  and  to  this  decision  he  ex- 
cepted. 

The  evidence  on  the  trial  of  the  cause,  in  the  court  be- 
low,  is  properly  in  the  record. 

In  this  court,  the  appellant  has  assigned,  on  the  record 
of  this  cause,  the  following  alleged  errors : 
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1.  The  court  below  erred,  in  oyerniling  the  appellant's 
motion  for  a  new  trial ;  and, 

2.  The  appellee's  complaint  does  not  state  facts  suffi- 
eient  to  constitute  a  cause  of  action. 

The  appellant's  attorney  thus  states,  in  argument,  his 
objection  to  the  sufficiency  of  appellee's  complaint : 

"  The  action  is  for  divers  sums  of  money,  paid  to  other 
persons  than  the  defendant,  the  complaint  alleging  that 
the  payments  were  made  at  his  request ;  but  it  is  not  al- 
leged, that  the  payments,  or  any  of  them,  were  made  on 
his  account,  or  for  his  use,  or  that  there  was  any  con- 
sideration moving  to  him." 

If  the  averments  of  appellee's  complaint  were  insuffl- 
dent  in  this  regard,  which  they  were  not,  in  our  opinion, 
the  defects  were  certainly  cured  by  the  finding  of  the 
court  Such  a  purely  technical  objection,  if  it  existed, 
could  only  be  reached  by  a  motion  to  make  the  averments 
more  specific,  addressed  to  the  court  below.  After  a  find- 
ing and  judgment  on  the  complaint,  without  objection 
thereto  in  t)ie  court  below,  such  an  objection  as  the  one 
made  by  the  appellant  can  not  be  made  available  as  error 
in  this  court.  The  facts  stated  in  the  complaint  were 
sufficient,  we  think,  to  constitute  a  cause  of  action. 

There  was  some  conflict  in  the  evidence  adduced  upon 
the  trial,  but,  in  our  opinion,  it  fully  sustained  the  find- 
ing of  the  court  below  in  every  particular.  M"o  error  was 
committed  in  overruling  the  appellant's  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  ten  per  centum  dam'- 
ages,  at  the  costs  of  the  appellant. 


EvAirs  V.  Thi  Statb,  bx  bbii.  Btobt. 

Basiabdy. — iVodiee. — Mnor  D^endanL — New  TriaL — Quardian  ad  lAkm, 
—The  failure  of  the  court  to  appoint  a  goardian  ad  Sfom,  for  a  minor 
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defendant,  whoiB  being  proeecuted  for  bastard j,  is  not  canee  for  a  new 
trial. 

Same. — Supreme  CaurL —  Waiver. — Amgnmeni  <^  Error, — Where  no  objection 
is  made  bj  such  defendant,  in  the  court  below,  to  the  failure  of  the  court 
to  appoint  a  guardian  ad  lUem,  and  no  asaignment  thereof  as  error  is 
made  on  appeal,  no  question  relating  thereto  b  presented  to  the  Supreme 
Court 

Same. — StiU-Bom  BaxUxrd. — ^The  fact  that,  after  verdict  against  the  defend- 
ant in  a  prosecution  for  bastardy,  but  before  judgment,  the  bastard  is 
bom  dead,  is  no  reason  why  judgment  should  not  be  rendered  against 
the  defendant  for  whatever  sum  seems  just  to  the  court 

From  the  Tippecanoe  Circuit  Court. 

jP.  B,  Everett^  for  appellant. 

-B.  P.  Davidson f  J.  C.  Davidson^  H,  W.  ChaaeyJ.  A.  TFii- 
slach  and  F.  8.  Chaser  for  appellee. 

BiDDLE,  C.  J. — Prosecution  by  the  State^  on  the  relation 
of  Ann  M.  Binert^  against  the  appellant,  for  bastardy. 

Trial  by  jury  and  conviction. 

It  was  shown  to  the  court,  that  the  prosecutrix,  after  ver- 
dict and  before  judgment,  was  delivered  of  her  child,  which 
was  born  dead.  Over  a  motion  for  a  new  trial^  and  excep- 
tions reserved,  the  court  adjudged  that  the  appellant  should 
pay  the  prosecutrix  one  hundred  dollars.  A  motion  in  ar- 
rest of  judgment  was  overruled,  and  exceptions  reserved. 
Appeal. 

The  appellant  makes  the  following  points  in  the  record, 
and  discusses  them  in  his  brief: 

lst«    That  the  verdict  is  not  sustained  by  the  evidence. 

We  think  it  is.  The  prosecutrix  testifies  that  the  appel- 
lant is  the  father  of  the  child,  giving  time,  place  and  ciKsum- 
stances.  The  only  evidence  against  her  statement,  if  it  is 
against  it  at  idl,  is  the  testimony  of  a  mid-wife,  to  whom  the 
the  prosecutrix  applied  for  something  that  '^  would  bring  on 
her  monthlies.'^  The  mid- wife  told  her  '^  to  get  some  whiskey 
and  saffron  and  take  regularly  of  it;  and,  if  her  menses  had 
ceased  from  taking  cold,  this  would  bring  them  on,  but,  if 
she  had  got  with  child,  it  would  nof  She  said  she  guessed  it 
was  "  from  cold.'* 
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The  evidence  fitirly  sustains  the  verdict. 

2d.    That  the  verdict  is  contrary  to  the  evidence. 

This  is  suffioienilj  answered  under  the  first  proposition. 

3d.  That  the  appellant  was  a  minor  at  the  time  of  the 
trials  and  no  guardian  ad  litem  was  appointed  for  him,  to  de- 
fend the  suit. 

No  such  objection  was  taken  before  trials  no  exception 
reserved^  and  no  such  question  raised  by  an  assi^ment  of 
error. 

The  first  appearance  of  this  objection  in  the  record  is  its 
assignment  as  a  cause  for  a  new  trial.  It  is  not  such  an 
error,  if  an  error  at  all,  as  can  be  assigned  as  a  cause  for  a 
new  trial.  It  is  not  an  error  occurring  at  the  trial,  and 
granting  a  new  trial  would  not  correct  it  It  is  therefore 
not  before  us. 

4th.  That  the  child  was  not  living  at  the  time  the  judgment 
was  rendered. 

It  was  not  necessary  that  the  child  should  have  been  alive 
at  the  time  the  judgment  was  rendered.  See  sections  1,  19 
and  20,  of  ''An  act  regulating  prosecutions  in  cases  of  bas- 
tardy."   2  R.  S.  1876,  p.  654. 

Notwithstanding  the  death  of  the  child,  it  was  the  duty  of 
the  court,  on  conviction,  to  give  judgment  for  such  sum  as 
should  be  deemed  just.    Section  20,  supra. 

It  has  not  been  made  to  appear  to  us,  that  the  amount 
adjudged  by  the  court  was  improper. 

5th.  The  motion  in  arrest  of  judgment  is  not  discussed  in 
the  appellant's  brief,  and  we  can  find  no  ground  to  sustain  it. 

The  judgment  below  is  affirmed,  with  costs. 


Black  et  al.  v.  Thb  State,  ex  rel.  McAllister,  Prose- 

cuTiNQ  Attorney. 

TziRA.mso.—Eeeognizanoe. — AcHon  for  Forfeitture, — iVoaeeufin^  AUcmey. — 
JVoctiee. — In  an  action  bj  the  State  on  a  forfeited  recognizance,  the  com- 
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plaint  Ifl  Dot  insafficienft  oh  demumri  merely  becanae  snch  action  in 
brought  on  the  relation  of  the  prosecutiag  attorney,  aa  his  name  may  be 
fltrnck  out  on  motion. 

Same. — Defective  BeeognvKsnee, — ^A  defectire  ^Cognisance  is  cored  by  sec- 
tion 790,  2  R.  S.  1876,  p.  Sll. 

Sams.— Supreme  OowrL — Om^emm  qf  JBhror. — A  judgment  rendered  on  a 
defective  recognizance,  in  favor  of  the  State,  will  be  reversed  on  appeal 
to  the  Supreme  Court,  on  a  joinder  in  error  ''  by  the  appellee,"  in  part 
denying,  and  in  part  confessing,  the  errors  alleged* 

From  the  Madison  Circuit  Cburt. 
J91  D.  Thomp^anp  for  appellants. 

C.  A.  BusUrhf  Attorney  General,  and  A.  W*  Thomas,  for 
appellee. 

Perkins,  J.— -Snit  hj  the  State,  on  the  relation  of  Augus- 
tus S.  McAllister,  prosecuting  attorney,  etc.,  on  a  forfeited 
recognizance. 

A  demurrer  to  the  complaint,  for  want  of  a  proper  party 
plaintiff  and  for  want  of  &ct8,  was  overruled. 

It  is  claimed  that  the  suit  should  have  been  brought  by 
the  State  without  a  relator. 

The  relator's  name  may  be  struck  out  as  surplusage. 
Hawkina  v.  The  State,  ex  rd.,  eto.,  24  Ind«  288. 

Answer,  in  general  denial. 

Trial ;  judgment  for  plaintiff* 

A  motion  for  a  new  trial  was  overruled,  as  was  alBO  a 
motion  in  arrest  of  judgment;  and  these  rulings  are  assigned 
as  errors. 

It  is  claimed  that  the  indictment  and  the  recognicanoe  were 
invalid,  and,  hence,  improperly  admitted  in  evidence. 

The  recognisance  was  valid.  It  could  hardly  be  other- 
wise, under  section  790,  2  B.  S.  1876,  p.  311,  touching  defec- 
tive bonds,  etc. 

We  see  no  objection  to  the  indictment. 

The  joinder  in  error  by  the  appellee  is  as  follows: 

*'  Comes  the  appellee,  and  says  there  was  no  error  in  over- 
ruling the  demurrer  to  the  complaint,  or  in  overruling  ap- 
pellant's motion  in  arrest  of  judgment  in  said  cause.     And 
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appellee  confesses  that  ilie  court  below  erred  in  overruling 
appellant's  motion  for  a  new  trial/' 

Upon  this  confession)  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  triied,  etc. 


Montgomery  v.  Wilson  bt  al. 

OoRmruANCE. — AfidaeU, — IVaetiee, — An  objection  to  going  into  trial,  by  the 
coanael  of  a  party  to  a  cause  called  for  trial,  on  account  of  tbe  sickness 
and  absence  of  his  client,  is  not  sufficient,  when  not  accompanied  by  a 
proper  affidaYit  and  motion  for  a  continnance. 

New  TsiAiM^AfidmU  fir. — ^iVodioe.-— A  motion  for  a  new  trial,  based 
upon  an  affidavit  of  the  party  asking  it,  stating  his  absence  from  the  trial 
on  account  of  sickness,  must  show  that  he  had  a  good  defence  to  the  ac- 
tion, clearly  identifying  it. 

From  the  Fayette  Circuit  Court 

J,  8.  Reid,  for  appellant. 
A.  JK  Sinks,  for  appellee. 

BiDDLE,  C.  J. — Complaint  by  the  app^lees  against  the 
appellant,  on  a  promissory  note. 

Answer^  want  of  consideration  and  fraud,  specifically 
alleged. 

Trial  by  the  court;  finding  for  appellees;  motion  for  a 
new  trial;  overruled;  exceptions;  judgment;  appeal. 

A  bill  of  exceptions  informs  us,  that  ^'  Now  comes  the 
parties,  by  their  attorneys,  ;Farry  for  plaintiff  and  Beid  for 
defendant,  and  said  cause  being  called  for  trial,  the  said 
Beid,  on  behalf  of  the  defendant,  objected  to  going  into  the 
trial  at  the  present  hour  of  the  day,  on  account  of  the  ab- 
sence of  his  client,  who  was  old  and  infirm  in  health,  and 
unable  to  attend  court,  but  the  plaintifis  demanded  a  trial 
inatanter,  and  the  court  sustained  the  motion,  and  a  jury 
being  waived,  the  court,  after  hearing,'^  etc. 

There  is  no  substantial  fact  here  shown  why  the  court 
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should  have  delayed  the  trial — ^no  affidavit  for  a  continoance, 
no  motion  for  a  continuance,  only  the  objection  of  the  attor- 
ney to  ^^  going  into  the  trial  at  the  present  hour  of  the  day, 
on  account  of  the  absence  of  his  client ; "  no  showing  when 
he  could  have  his  client  present,  or  of  what  use  he  would 
have  been  to  the  defence,  if  he  had  been  present;  nor,  indeed, 
that  he  had  any  defence  at  all. 

After  the  finding  by  the  court,  and  under  the  motion  for 
a  new  trial,  the  appellant  filed  his  affidavit,  stating  that  he 
was  absent  at  the  time  of  the  trial  on  account  of  being  un- 
well ;  that  there  was  nothing  due  upon  which  the  note  was 
or  could  be  based ;  that  there  was  not  then  due  Mrs.  Post 
any  thing ;  that  Farry  persuaded  him  to  sign  the  note,  etc. ; 
but  his  affidavit  does  not  show  what  connection  a  debt  dae 
Mrs.  Post  had  with  the  note  in  suit,  which  is  payable  to  the 
appellees ;  nor  when  nor  how  he  can  prove  his  defence. 
There  is  no  substantial  fact  in  the  affidavit  upon  which  to 
base  a  motion  for  a  new  trial. 

The  appellant  also  insists,  that  the  **  damage  assessed  is 
not  sustained  by  the  evidence.'^  The  evidence  not  being  in 
the  record,  we  cannot  examine  this  question,  bat  must  pre- 
sume in  fiivor  of  the  Ending  below. 

The  judgment  is  affirmed,  with  costs. 


;  58   599) 

18   ^  AnDBBSOK,  Adm'X,  v.  MnOHBLL  BT  AL. 

H3    1981 

147  m\      SUFBEMB   CbUBT. — Broetice. — Appeal — Tme,^SuUuU   Oonglnted. — Under 

58  MS  section  661,  2  B.  S.  1876,  p.  243,  of  the  practice  act,  prior  to  the  amend- 

H-^l         ment  of  March  14th,  1877,  Acts  1877,  Spec.  Seas.,  p.  59,  an  appeal  to  the 

Supreme  Coort  had  to  be  taken  within  three  years  from  the  time  jodg- 

ment  was  **  rendered,"  i.  €.,  declared,  by  the  court  below. 

Same. — JudgmenL-^Fcnlure  qjf  Clerk  io  Enter. — ^The  fact  that  a  judgment,  by 

mistake  of  the  clerk,  is  not  entered  until  after  the  date  of  its  rendition, 

does  not  extend  the  time  within  which  an  appeal  may  be  taken. 

Saxb.— Jfime  Bro  IStnc  JEftOry.— Where,  by  each  mistake,  the  entry  of  a 
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judgment  is  not  made  ontil  after  its  rendition,  and  is  then  entered,  by 
order  of  the  court  and  the  agreement  of  the  parties,  as  of  the  daj  on 
which  it  was  rendered,  the  time  within  which  an  appeal  is  taken  to  the 
Supreme  Oourt  begins  to  ran  from  the  date  of  the  rendition,  and  not  from 
the  entry,  of  the  judgment. 

From  the  Morgan  Circuit  Court. 

8.  Claypaol  and  W.  A.  Ketehamy  for  appellant. 
W,  It.  Harrison  and  TF.  8.  8hirlej/,  for  appellees. 

HowK,  J. — ^This  cause  was  submitted  to  this  court,  hj 
the  agreement  of  the  parties,  on  the  24th  day  of  November, 
1875.  Afterward,  on  the  11th  day  of  January,  1878,  the 
appellees,  with  the  leave  of  this  court  first  had  and  obtained, 
filed  their  plea  or  answer  in  this  cause,  in  substance,  as 
follows ; 

'^  The  appellees,  in  the  above  entitled  cause,  would  show 
to  the  court,  that  the  trial  of  this  cause,  and  from  which  trial 
the  appeal  herein  was  taken  to  this  court,  was  had  at  the 
February  term  of  the  Morgan  Circuit  Court,  A.  D.  1872, 
and  on  the  8th  day  of  March,  1872;  that  the  transcript 
herein  w&s  filed  in  this  court  on  the  19th  day  of  November, 
A.  D.  1875 ;  that,  at  the  said  February  term  of  said  Morgan 
Circuit  Court,  the  clerk  thereof,  through  inadvertence  or 
mistake,  £eiiled  to  enter  up  the  judgment  of  the  court  on  the 
verdict  of  the  jury  therein  ;  that  afterward,  at  the  Septem- 
ber term,  1875,  of  said  court,  and  on  the  7th  day  of  Sep- 
tember, 1875,  the  parties  to  this  cause  appeared  in  court, 
and,  on  motion  of  appellees  and  by  agreement  of  the  par- 
ties, it  was  ordered  by  the  court,  that  the  entry  of  judgment 
be  made  in  said  cause  at  this  time  (September  10th,  1875,) 
as  of  the  date  of  March  8th,  1872,  that  being  the  time  when 
said  judgment  should  have  been,  and  was  intended  and  un- 
derstood by  the  court  and  parties  to  have  been,  entered; 
and  that  the  proper  judgment  was  thereupon  entered  as  of 
the  date  of  March  8th,  1872.  Wherefore  the  appellees  say, 
that  more  than  three  years  elapsed  from  the  date  of  the  ren- 
dition of  the  judgment  herein,  March  8th,  1872,  to  Novem- 
VoL.  LVn— 88 
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ber  19th,  1875,  the  date  of  the  filing  of  the  transcript  here- 
in, in  this  court ;  and  they  pray  that  the  appeal  herein,  and 
this  cause  may  abate  and  be  dismissed,  and  for  other  proper 
relief." 

Upon  the  filing  of  this  plea  or  answer,  in  this  court,  the 
appellant  was  ordered  to  reply  thereto,  and,  having  &iled  so 
to  do  within  the  time  limited,  it  is  now  ordered,  that  such 
plea  or  answer  be  taken  as  confessed. 

The  facts  alleged  in  the  plea  or  answer,  however,  are  fiilly 
sustained  by  the  record  of  the  cause  in  this  court,  and  the 
question  thereby  presented  for  our  consideration  is  simply 
this:  Was  the  appeal  of  this  cause,  to  this  court,  taken 
within  three  years  from  the  time  the  judgment  therein 
was  rendered?  This  question,  of  course,  involves  within 
it  this  further  question :  What  id  the  rendition  or  rendering 
of  judgment?  The  rendition  of  judgment,  and  the  entry  of 
judgment,  are  different  and  distinct,  each  from  the  other. 
The  former  is  the  act  of  the  court,  while  the  latter  is  the 
act  of  the  clerk  of  the  court.  Both  terms  or  forms  of  expres- 
sion are  used  in  our  code  of  practice.  Thus,  in  sections  405 
and  406  of  the  practice  act,  the  phrase,  "entry  of  judgment," 
is  used  with  reference  to  the  time  of  issuing  executions. 
2  B.  S.  1876,  p.  197.  Again,  in  section  421  of  the  code,  it  is 
provided,  that  a  recogniijance  of  bail,  for  the  stay  of  execu- 
tion, shall  be  written  immediately  following  the  '^  entry  of 
the  judgment."    2  R.  S.  1876,  p.  202. 

In  section  661  of  the  practice  act,  as  the  section  read  be- 
fore it  was  amended  by  an  act  approved  March  14th,  1877, 
Acts  Spec.  Sess.  1877,  p.  59,  it  was  provided, 'that  "Appeals 
in  all  cases  hereafter  tried,  must  be  taken  within  three  years 
from  the  time  the  judgment  is  rendered."  2  R.  S.  1876,  p. 
243.  Section  586  of  (he  code  provides  for  the  review  of  a 
"judgment  at  any  time  within  three  years  next  afVer  the 
rendition  thereof."  2  R.  S.  1876,  p.  247.  To  render  judg- 
ment is  to  return  or  give  judgment ;  and  it  can  not  be  said,  in 
our  opinion,  that  the  phrase,  in  any  of  its  forms,  includes  the 
idea  of  making  a  written  entry  or  record  of  a  judgment.    In 
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the  case  at  bar,  the  court  below  rendered  judgment  on  the 
8th  day  of  March^  1872 ;  but  the  clerk  of  the  court  then 
made  no  written  entry  or  record  of  the  judgment.  After- 
ward, on  the  7th  day  of  September,  1875,  the  following  en- 
try was  made  in  this  cause,  in  the  court  below,  to  wit : 

^'Come  the  parties,  by  their  attorneys,  and,  on  motion 
and  by  agreement  of  the  parties,  it  is  ordered  by  the  court, 
that  the  following  entry  of  judgment  in  said  cause  be  made 
at  this  time  as  of  the  date  of  March  8th,  1872,  that  being 
the  time  when  said  judgment  should  have  been,  and  was  in- 
tended and  understood  by  the  court  and  parties  to  have  been, 
entered.'* 

Then  follows  the  entry  of  the  judgment,  in  this  cause, 
which  the  court  below  had  *'  rendered  *'  three  years  and  six 
months  before  that  time,  but  which  the  clerk  of  the  court 
had  failed  to  make  any  entry  of. 

In  the  case  of  Or  ay  v.  Palmer  ^  28  Cal.  416,  it  was  held 
by  the  Supreme  Court  of  California,  on  a  statute  of  that 
State  limiting  the  time  within  which  appeals  might  be  taken, 
very  similar  in  its  provisions  to  our  statute  above  cited,  but 
prescribing  a  shorter  time,  that  an  appeal  must  be  taken 
within  one  year  from  the  time  of  the  rendition  of  the  judg- 
ment, and  that  the  failure  of  the  clerk  to  enter  the  judgment 
in  the  judgment  book,  at  the  time  it  is  rendered,  cannot 
extend  the  time  within  which  to  appeal.  The  doctrine  .of 
the  case  cited,  on  this  point,  was  approved  and  followed  by 
the  same  court  in  the  later  cases  of  Peck  v.  Courtis,  31  Cal. 
207,  and  Genella  v.  Rdyea,  32  Cal.  159. 

In  our  opinion,  the  appellee's  plea  or  answer,  and,  indeed, 
the  record  itself  of  this  cause,  show  very  conclusively,  that 
this  appeal  was  not  taken  within  three  years  from  the  time 
the  judgment  was  rendered  by  the  court  below. 

The  appeal  is  therefore  dismissed,  at  the  costs  of  the  ap- 
pellant. 
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Macs  bt  al.  v.  Lowdbriolk. 

From  the  Clay  Circuit  Court. 

W»  W,  Oarter  and  S,  D.  Coffey^  for  appellants. 
S,  M.  MoOregory  for  appellee. 

BmDLE,  C.  J. — ^In  thig  case,  Dayid  Diel  and  Jacob  Diel,  two  of  the  ap- 
pellantSy  appear  and  disclaim  any  interest  in  the  appeal ;  and,  the  appellee 
naving  confessed  error,  the  judgment  is  therefore  reyersed,  at  the  costs  of 
the  appellee,  and  the  cause  remanded  for  further  prooeedinigs. 


EvAKs  V.  Hamilton. 

From  the  Boone  C^uit  Court 

W.  B.  Walh,  for  appellant. 

(7.  C.  OaLvint  C,  S.  TFiaansr,  0.  8.  HdmUUm  and  —  Cotton,  for  appellee. 

BiDBLlB.  C.  J. — ^Action  on  a  promissory  note. 

Judgment    Appeal. 

The  only  objection  made  to  the  judgment  by  the  appellant  and  his  coun* 
sel  is,  that  they  "  think  the  decision  is  not  sustained  by  sufficient  evidence, 
and  is  contrary  to  law." 

We  think  ouierwise. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 


,Thb  Pittsburoh,  Cincinnati  and  St  Louis  R.  W.  Co.  v. 

Miller. 

From  the  Blackford  Circuit  Court. 

N.  0.  i2a«8,  for  appellant. 

E.  Pieree  and  Wi  marehf  for  appellee. 

Howx,  J. — ^The  questions  presented  for  our  consideration  in  this  cause 
are  the  same  which  were  considered  and  decided  hv  this  court,  at  the  last 
term,  in  the  case  of  The  PUtsburghj  Oinehmati  and  Si,  Louis  R,  W,  €b.  ▼. 
BotneTf  57  Ind.  572.  Upon  the  authority  of  that  case,  this  cause  must  be 
decided  as  that  was  decided. 

The  judgment  of  the  court  below  is  reversed,  at  the  appellee's  coeta. 

Petition  for  a  rehearing  overruled. 


i 
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Thb  Citt  of  Crawfordsvillb  v.  Lbs. 

From  the  Montgomerj  Circuit  Court. 

W.  P.  BriiUm  and  M.  W,  Bnmery  for  appellant 

Perkihs,  J. — The  record  in  this  case  presents  the  same  questions  that 
were  presented  in  the  record  of  the  case  of  The  OUy  of  OrawfordmnlU  v. 
Brvnaagef  57  Ind.  262.  The  judgment  in  this  case  is  reversed,  for  the  rea- 
sons given  in  that  case,  as  they  apply  with  eoual  force  in  this. 

Beversed,  with  costs,  and  the  cause  remanaed,  etc 


Thb  Lottisvillb,  Nbw  Albany  akd  Chicago  B.  W.  Co. 

V.  Wysono. 

Firom  the  Montgomery  Grcuit  Court 

S.  a  WUlmm  and  L.  B.  WUlmm,  for  appellant 
W.  P,  BriUon  and  M.  W.  Bruner,  for  appellee. 

WoBDEN,  J. — Action  by  the  appellant,  against  the  appellee,  to  recover 
for  a  cow  killed  upon  the  appellant's  road,  where  the  same  was  not  fenced. 

Judgment  for  the  plaintiff  below. 

The  facts  in  relation  to  the  fencing  of  tiie  road  are  the  same,  in  sub- 
stance, as  in  the  case  of  The  LouimlUy  efc,  B,  W.  Co,  v.  Francis,  ante,  p. 
389 ;  on  the  authority  of  which  the  judgment  below  will  have  to  be  re- 
versed. 

The  judsment  below  is  reversed,  with  costs,  and  the  cause  remanded  for 
anewtriaL 


Cochran  v.  Nbbbkbr  bt  al. 

From  the  Fountain  Circuit  Court. 

J.  Biatine  and  O.  Me  WiUiama,  for  appellant. 
S,  M,  Oambem  and  L,  Nebeker,  for  appellees. 

BiDDLK,  C.  J. — ^This  case  stands  upon  the  same  principle  as  the  case  of 
Campbell  v.  Nebeker,  ante,  p.  446,  decided  at  the  present  term.  The  judg- 
ment is  therefore  aiffirmea. 


598  SUPREME  COURT  OP  INDIANA. 

The  Pittsburgh,  Cincinnati  and  St.  Lonis  R.  W.  Co.  v.  Green. 


MuRRAT  V.  The  State,  ex  rbl.  Brosius. 

From  the  Henry  Circuit  Court. 

J.  L.  Furgaaon  and  C,  D,  Morgany  for  appellant. 

W,  B.  Swaim,  C.  M.  BtOler  and  W.  F.  wiXk^,  for  appellee. 

BiDDLE,  C.  J. — Proeecution  for  bastardy,  on  the  relation  of  Fannie  M. 
Brosius,  against  the  appellant. 

Trial  by  jury;  verdict,  guilty:  judgment;  appeal. 

We  do  not  state  the  proceeaings  any  more  particularly,  as  the  only 
question  in  the  case  is  as  to  the  sufficiency  of  the  evidence  to  sustain  the 
verdict. 

The  character  of  the  evidence  is  such  that  we  must  be  excused  from 
stating  it.  Ther^  is  enough  evidence  in  the  case,  as  it  is  written,  to  sus- 
tain the  verdict ;  there  is  enough,  as  written,  to  overthrow  it,  if  each^  side 
was  separately  considered.  The  jury  heard  the  evidence  from  the  living 
witnesses ;  we  can  only  see  it  upon  inanimate  paper.  The  jury,  therefore, 
had  a  far  better  opportunity  to  judge  of  its  credibility  than  we  have. 
The  court  below  also  saw  the  witnesses  and  heard  the  evidence,  and, 
hence,  had  a  much  better  opportunitr  to  act  upon  the  motion  for  a  new 
trial  than  we  have.  We  can  not  see  that  the  action  of  either  the  jury  or 
the  court  was  wrong,  and  we  must  be  satisfied  that  substantial  justice  has 
not  been  done,  before  we  can  disturb  a  verdict  merely  upon  the  weight  of 
evidence. 

The  judgment  is  affirmed,  with  ooets. 


The  PiTTSBURaH,  Cincinnati  and  St.  Louis  R  W,  Co. 

V.  Green. 

From  the  Blackford  Circuit  Court. 

N.  0.  Ron,  for  appellant 

E,  Fierce  and  W.  mareh,  for  appellee. 

WoRDEN,  J. — This  case  presents  the  same  question  as  that  decided  in 
the  case  of  The  PiOeburghy  etc,,  R.  W.  Co,  v.  Bdner,  57  Ind.  572 ;  and,  for 
the  reasons  given  In  that  case,  the  judgment  below  must  be  reversed. 

The  judgment  below  is  reversed,  witn  costs,  and  the  caus^  remanded  for 
further  proceedings. 

Opinion  on  petition  for  a  rbhearino. 

WoRDEH,  J. — A  petition  for  a  rehearing  in  this  case  has  been  filed,  in 
which  it  is  said,  ''The  decision. is  made  upon  the  authority  of  Uie  decision 
rendered  in  the  case  of  the  same  appellant  against  Bolner,  at  the  last  term. 
But,  upon  a  careful  examination  of  the  record  in  the  two  cases,  it  will  be 
found  that  there  is  a  wide  and  material  variance  between  them,  which. 


NOVEMBER  TERM,  1877.  599 


The  Ci^  of  Ck>lamba8  v.  Taylor  et  oL 


with  all  respect  for  the  ooart,  we  venture  to  suggest,  must  haye  been  over- 
looked in  the  .very  great  pressure  of  bufdness." 

The  petition  then  proceeds  to  point  ont  the  soppoeed  difieienoe  between 
the  two  cases. 

In  the  Bolner  case,  there  was  a  petition  for  a  rehearing  filed  by  the 
same  counsel ;  and,  for  the  purpose  of  showing  that  the  counsel  then  re- 
garded both  cases  as  standing  preciselj^  ui>on  the  same  ground,  we  make 
an  extract  from  the  petition  Tor  rehearing  in  that  case.  The  counsel  say : 
"  We  also  take  leave  to  suggest,  that  two  other  cases,  brought  here  by  the 
appeUant  from  the  same  court,  have  been  submitted  to  this  oonrt  for  de- 
cision, in  which  precisely  the  same  question  is  presented,  in  the  same  man- 
ner, as  in  this  case,  Noe.  5,68&-6."  The  number  of  this  case  is  5,686,  and 
it  is  one  of  those  Uius  referred  to. 

Upon  again  comparing  the  record  in  this  case  with  that  in  the  Bolner 
case,  we  are  of  opinion,  with  the  counsel  at  the  time  of  filing  the  petition 
for  a  rehearing  in  the  fiolner  case,  that  they  are  substantially  alike. 

The  petition  for  a  rehearing  is  overruled. 


The  Citt  of  Crawfordsvillb  v.  Straight  et  al. 

From  the  Montgomery  Circuit  Court. 

W.  P.  Brittm  and  Jf.  W.  Bruntr,  for  appellant. 

Bn>Di.E,  C.  J. — ^This  case  involves  the  same  controversy,  and  stands  upon 
tne  same  ground,  as  the  case  ol  The  Oity  of  Oraufordmlle  v.  Brwndagey  67 
Ind.  262;  and,  upon  the  authority  of  that  case  and  the  cases  therein  cited, 
the  jud^ent  in  this  case  is  reversed,  and  the  cause  remanded  for  farther 
proceedings. 


The  Citt  of  Columbus  v.  Taylor  bt  al. 

From  the  Johnson  Circuit  Court. 

N.  T,  Carry  for  sppellant. 

C.  Bfffield  and  D.  W,  Howe,  for  appellees. 

BiDDLE,  C.  J.— In  this  case,  founded  on  a  check  made  by  the  appellant, 
and  protested  in  Uie  hands  of  the  payee,  a  judgment  was  renderfni  on  the 
18th  day  of  May,  1876,  for  $1,016.60.  The  transcript  was  filed  in  this 
court  November  2d,  1876.  On  the  6th  day  of  June,  1877,  the  appeal  was 
dismissed  for  the  want  of  a  brief.  The  transcript  and  papers  were  then, 
by  leave  of  this  court,  withdrawn,  and  on  the  20th  day  of  October,  1877. 
refiled,  the  cause  submitted'  and  the  appellant's  brief  filed ;  but  the  bidet 
presents  no  question  and  points  ont  no  error,  and  we  can  find  none. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent,  damages. 
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Wea  Township,  Tippecanoe  Co.,  v.  Mothenhead  et  aL 


Wba  Township,  Tippboanob  Co.|  v.  Mothbbsh^ai)  st  al. 

From  the  Tippecanoe  Superior  Court. 

J.  M.  LaBue  and  F.  B.  Everetl,  for  appellant. 

J,  B,  OamaJuM,  —  Gregory  and  B»  A  Bealf  for  appelleefl. 

BiDDLE.  C.  J. — In  this  case  the  appellees  confess  error  of  record. 
The  juagment  is  therefore  reverseo,  at  the  costs  of  the  appelleeS|  and  the 
cause  remanded  for  further  proceedings. 
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ABATEMENT  OF  ACTION. 
See  Dbcedemts'  EsTATia,  1,  2,  3. 

ADMI88ION& 
See  EviDBNCE,  1, 2;  ImrrsucnoH  io  Jxjby,  1. 

ADVERSE  POSSESSION. 
See  BiPABiAK  Pbopbietor  ;  TBBaPAfis,  3, 4,  5. 

AFFIDAVIT. 

See  <>i^gTitAT.  Law,  31,  51  to  54 ;  Evidence,  1;  Liquob  Law,  18 ;  No- 

Tio^  1 ;  CoNTiNUANCB ;  New  Tbial^  4. 

ALIBL 
See  CRDCKAii  Law,  58. 

ALIMONY. 
See  DivoECB,  1,  2. 

ALTERATION. 
See  CoAiXTEL  Mobioaox,  1 ;  Criminal  Law,  14;  Pbomibsoby  Note,  14; 

WATUTEOF  LOOTATIONB. 

AMENDMENT. 
See  GmBB  and Townb^  11 ;  PsAcncE,  4, 8;  Sufbsmb  Coubt,  1. 

APPEAL 

See  ArasAi<  Bond;  Attachment^  Citieb  and  Towns,  14;  Cbdonal 
Law,  44 ,  Supreme  Court,  12,  29,  30 ;  BbcxiVeb. 

APPEAL. 

1.  Smrme  C(mrt'-Pradiee.—Time.''Vnder  aection  561,  2  B.  S.  1876,  p. 
243,  ot  the  practice  act,  prior  to  the  amendment  of  March  14th,  1877, 
Acta  1877,  Spec.  Seas.,  p.  59,  an  appeal  to  the  Supreme  Court  nad  to 
be  taken  witnin  three  years  from  the  time  judgment  was  ''  rendered," 
•  e.,  declared,  by  the  court  below.  Andenon  ▼.  MUeheU,  592 

2  Judgment. — Fhilure  of  CUrk  to  J&itor. — The  fact  that  a  judgment,  by  mis- 
take of  the  clerk,  is  not  entered  until  after  the  date  of  its  rendition, 
does  nol  extend  Uie  time  within  which  an  appeal  may  be  taken.     Ih, 

8.  Same—Nwnc  I^v  TSmc  Entry, — ^Where,  by  such  mistake,  the  entry  of  a 
judgment  is  not  made  until  after  its  rendition,  and  is  then  entei«d,by 
order  of  the  court  and  the  agreement  of  the  parties,  as  of  the  day  on 
which  it  was  rendered,  the  time  within  which  an  appeal  is  taken  to  the 
Supreme  Court  begins  to  run  from  the  date  of  the  rendition,  and  not 
feom  the  entry^  ot  the  judgment.  2(. 
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APPEAL  BOND. 

!•  D^eetiM  Bond. — Where  the  complaint  in  an  action  on  a  bond  giyen  on 
an  appeal  to  the  Sapreme  Court  describes  the  judgment  from  which 
such  appeal  is  taken  as  a  judgment  af^ainst  two  persons  named,  and 
the  appeal  bond  filed  with  the  complaint  as  a  part  thereof  recites  a 
judgment  against  only  one  of  said  persons,  this  does  not  render  the 
complaint  bad  on  demurrer ;  but  the  defect  in  the  bond,  in  omitting 
the  name  of  one  of  the  judgment  defendants,  may  be  thus  sufficientlj 
shown,  without  directly  suggesting  such  delect  in  the  complaint. 

BaU9baekY.QTtve,72 

2.  Same. — An  appeal  bond,  given  on  an  appeal  to  the  Supreme  Court 
from  a  judgment  against  two  persons,  is  not  rendered  invalid  by  the 
fact  that  it  is  signed  by  one  and  not  by  both  of  the  judgment  deiiend- 
ants.  lb. 

8.  Same. — LiabUity  of  Surety. — ^A  surety  in  an  appeal  bond  given  on  an 
appeal  to  the  Supreme  Court  can  not  insist,  that  the  property  of  the 
juagment  defendant  shall  be  exhausted  before  suit  is  brougnt  upon 
such  bond  against  said  surety ;  and  the  failure  of  the  judgment  plain- 
tiff to  enforce  his  judgment  against  such  judgment  defendant,  when  he 
was  solvent,  will  not  discharge  or  release  such  surety  from  hia  lia- 
bility on  said  bond,  when  such  judgment  defendant  has  become  in- 
solvent, lb, 

4.  Saime, — Eateeutian  cf. — ^The  fact,  that,  in  taking  an  appeal  to  the  circuit 
court  from  a  joint  judgment  rendered  against  several  defendants  by  a 
justice  of  the  peace,  part  only  of  the  judp^ent  defendants  execute  the 
appeid  bond,  does  not  invalidate  it,  and  is  not  ground  of  demnrrer  to 
the  complaint  in  an  action  thereon.  Cboerf  y.  Skifit,  264 

5.  Same. — Revoeation. — An  answer  in  such  action,  by  the  surety  on  such 
bond,  that,  after  he  had  signed  such  bond,  but  before  its  delivery  to 
and  approval  by  the  justice,  he  had  notified  the  principal  therein,  that 
he  revoked  the  same,  is  insufficient  on  demurrer.  lb. 

6.  Same. — An  answer  in  such  action,  bv  the  surety  on  such  bond^  that,  prior 
to  its  delivery  to  and  approval  oy  the  justice,  though  arter  he  had 
signed  the  same,  he  had  notified  the  justice  not  to  receive  such  bood, 
as  he  had  revoked  his  signature,  is  sufficient  on  demnrrer.  i6. 

APPEARANCE. 
See  DBUgDJuriB'  Ebtateb,  1 ;  EuBcnoim,  3;  SuiBtcan,  2;  Vshdi^  Qbahqe 

OF,  2. 

APPBAISEMENT. 
See  Tbebpabs,  2. 

ARBITRATIONS  AND  UMPIRAGES. 

!•  Common  Law. — ^The  father  of  a  minor  daughter^  who  had  been  seduced 
under  promise  of  marriajge,  and  had  g^iven  birth  to  a  bastard  child, 
entered  into  an  article  of  agreement  with  the  father  of  the  seducer, 
who  was  also  a  minor  and  had  absconded,  submitting  the  matter  to  ar- 
bitration by  three  persons  named,  each  parent  professing  to  set  on  be- 
half of  his  child ;  and  they  also  executed  a  penal  bond,  binding  each 
to  the  other,  to  observe  the  conditions  of  the  award  of  the  ai)>itra- 
tors.  Such  arbitrators  having  awarded  that  the  father  of  the  seducer 
should  execute  to  9aid  daughter  his  promissory  notes  for  certain  sumi| 
payable  at  certain  dates,  and  also  pay  her  a  certain  sum  annually  for 
the  support  of  tlie  child,  she,  by  her  next  friend^  instituted  an  action 
against  her  seducer's  father,  alleging  the  foregoing  facts,  non-compli- 
ance with  the  award,  and  setting  out  copies  of  the  submissiony  bond 
and  award. 
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Hdd,  on  demurrer  to  the  complaint,  that  there  is  no  defect  of  parties. 

Hddy  also,  on  a  demurrer  alleging  insufficiency  of  the  complaint,  that  such 
submission  and  award  were  not  intended  to  be,  and  were  not,  under 
the  statute  of  this  State  in  relation  to  arbitrations  and  umpirages,  but 
that  the  same  constituted  a  valid  common  law  arbitration. 

Smiih  T.  Kirkpainek,  254 

8.  iVosfioe. — Demurrer, — A  motion  to  make  an  award  hj  arbitrators  a 
rule  or  order  of  the  circuit  court  may  be  made  either  orallj  or  in 
writing,  and  is  not  subject  to  demurrer.  Martin  y,  Bewm,  282 

8.  Bute  to  Show  Gau&e, — Where,  on  motion  of  one  of  the  parties  to  an 
award  hy  arbitrators,  the  submission  and  award  are  entered  of  record 
in  the  proper  court,  and  a  rule  is  granted  against  the  opposite  party, 
to  show  cause  why  judgment  should  not  be  rendered  on  the  award, 
the  only  adversary  answer  that  the  latter  can  make  is  to  allege  some 
of  the  grounds  mentioned  in  section  16,  2  B.  8. 1876,  p.  322,  of  the  act 
relative  to  arbitrations.  lb, 

4.  Action  on  Award. — ^In  an  action  on  an  arbitration  bond,  to  recover  the 
amount  of  an  award  made  by  arbitrators,  an  allegation  in  the  com- 
plaint, that  **  all  the  papers  in  said  arbitration  have  been  lost,"  and, 
notwithstanding  due  search,  "  can  not  be  found,''  is  a  sufficient  excuse 
for  a  failure  to  file  with  the  complaint  a  copy  of  the  submission. 

Boots  V.  Gznffie,  450 

5.  Common  Law  Avxtrd^-^Servioe  ^.— The  complaint  in  an  action  for  the 
award  made  in  a  common  law  arbitration  need  not  all^ffe  the  ser- 
vice of  a  copj  of  the  award  upon  the  defendant,  as  is  required  in  a 
statutory  arbitration.  lb. 

6.  Same. — Defence, — ^In  aa  action  to  recover  a  common  law  award,  it  is  no 
defence  to  all^;e  facts  showing,  that,  though  it  was  intended  that  the 
arbitration  should  be  a  statutory  arbitraiion,  and  the  submission  made 
in  writing,  yet  it  had  not  been  made  in  accordance  with  the  require- 
ments of  the  statu  te,  nor  had  the  submission  been  made  in  writing.     /6. 

7.  StaMory  Arbitration. — ^The  submission  to  an  arbitration  under  the  stat- 
ute of  this  State  must  be  made  by  an  instrument  in  writing,  wherein 
the  parties  shall  agree  that  the  submission  shall  be  made  a  rule  of  a 
court  of  record,  designated  therein.  lb. 

8.  Evidence. — In  an  action  to  recover  an  award,  the  award  alone,  without 
proof  of  the  submission  and  arbitration,  and  of  the  matters  arbitrated, 
IS  not  sufficient  evidenoe  to  entitle  the  plaintiff  to  recover.  lb. 

9.  Same. — ^Where  the  complaint  in  such  action  alleges  a  submission  in 

writing,  an  arbitration  and  an  award,'  and  that  all  the  papers  con- 
nected therewith  have  been  lost,  the  plaintiff  must,  where  issue  is 
formed  by  the  general  denial,  prove  such  fact.  lb. 

ASSAULT  AND  BATTERY. 
See  Gbhonal  Law,  25,  26,  28,  29,  34, 39,  42,  46. 

ASSAULT,  WITH  INTENT. 
See  AasAULT  akd  Batfeby. 

ASSIGNMENT. 
See  Set-Off;  Statute  of  Limttatioiib. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  AmgwrneTit  of  Real  Estate  in  Different  Cotmties. — Beeording  Deed. — Where 
a  debtor,  owning  different  tracts  of  real  estate,  situated  in  different 
counties,  makes  an  assignment  of  the  same,  by  a  deed  of  conveyance 
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to  a  trastee,  for  the  benefit  of  his  civditon,  such  deed  should  be  duly 
recorded  in  each  of  said  counties.  Switaer  y.  HtUsr,  561 

2.  Same, — Lease  fry  Insohent  of  Bead  EsUUe  Amigned, — ^An  owner  of  real 
estate  situated  in  different  counties  made  an  assignment  of  the  same, 
by  a  deed  of  conyeyance,  to  a  trustee,  for  the  benefit  of  his  creditors, 
of  which  due  notice  was  giyen  by  publication,  and  such  deed  was  duly 
recorded  in  the  recorder's  office,  and  a  copy  tnereof  filed  in  the  clerrs 
office,  in  one  of  such  counties -only ;  such  bankrupt  haying  thereafter 
leased  a  tract  of  such  'land,  situated  in  another  county,  to  a  certain 
lessee,  in  writing,  reeerying  part  of  the  crops  to  be  raised  as  rent  there- 
for, and  being  indebted  to  a  citizen  of  sucn  county^  the  latter,  without 
notice  of  any  conyeyanoe  of  such  land,  accepted,  m  payment  of  such 
debt,  a  written  order  from  the  bankrupt,  to  the  lessee,  to  deliyer  his 

gart  of  the  growing  crop  to  the  creditor ;  and  such  trustee,  as  such, 
aying  afterward  conyeyed  such  land  to  a  third  person  by  deed,  and 
such  CTeditor  haying  thereafter,  with  notice  of  such  conyeyanee,  taken 
possession  of,  and  conyerted,  such  g^wing  crop^  the  grantee  brought 
suit  against  the  creditor  for  conyersion. 
Hddf  that  such  notice  and  record  of  such  assignment  were  not  binding  on 

the  defendant. 
Hdd,  also,  that  the  deliyery  to  the  defendant,  by  the  bankrupt,  of  snch 
order  on  the  leasee,  yested  in  the  defendant  the  title  to  such  crop.    /ft. 

ASSIGNMENT  OF  EEBOR. 
See  Bastabdt,  2;  Sdpbxice  Court,  4, 15, 18,  23,  24,  25, 33, 34^  36. 

ATTACHMENT. 

1.  D^aulL — AfppeaL^The  fact,  that,  in  an  attachment  proceeding  to  which 
the  defendant  fails  to  appear,  a  creditor  filing  under  the  orinnal  at- 
tachment obtains  a  judgment  for  the  amount  of  his  claim  wiuiont  de- 
faulting the  defendant  is  not  ground  for  reyersing  such  judgment,  on 
appeal  therefrom  to  tne  Supreme  Court  by  the  original  attachment 
creditor  Compton  y.  Orone,  106 

2.  Same. — ^The  judgment  against  the  defendant  in  such  proceeding  should 
direct  that  the  prooeeos  of  such  sale,  less  the  costs  of  the  action, 
be  dbtributed  pro  rata  among  the  attachment  creditors  whose  claims 
haye  been  allowed.  ift. 

ATTORNEY. 
See  Dbcedektb'  Ebtatbb,  6,  7,  8;  Muttake,  1 ;  Pabths,  1 ;  SuxMom, 

AUDITOR  OP  STATE. 
See  Tjolbl 

AWARD. 
See  Abbitration. 

BANKRUPTCY. 

State  CouH. — Jiinsdiefum. — ^Under  section  711  of  the  Reyised  Statutes  of  the 
United  States,  p.  134,  approyed  June  22d.  1874,  a  State  court  has  no 
jurisdiction  oi  the  subject-matter  of  an  action,  brought  by  an  assignee 
of  a  bankrupt,  to  recoyer  an  allesed  claim  due  the  estate  of  the  bank- 
rupt, exceeaing  fiye  hundred  dollars  Sherwood  y.  Bums^  502 

BASTARDY. 
See  AjtBrrRATioN,  1 
1.    Minor  De/endcaU  — New  Trud, — Ouardian  ad  LUem.--^The  failure  of 
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oouit  to  appoint  a  gaardian  ad  lUem,  for  a  minor  defendant^  who  10 
being  proaecuted  for  bastardj,  is  not  caate  for  a  new  trial. 

Evan$  ▼.  The  StaUy  ex  reL,  eU.,  687 

2.  Same, —  Waher, — ^Where  no  objection  is  made  bjsnch  defendant,  in  the 
court  below,  to  the  faUore  of  the  court  to  appoint  a  guardian  ad  lUemf 
and  no  aaeignment  thereof  as  error  is  made  on  appeal,  no  question  re- 
lating thereto  is  presented  to  the  Supreme  Court  lb, 

8.  SHU'Bom  Bastard. — ^The  fact  that,  after  Terdict  against  the  defendant 
in  a  prosecution  for  bastardy,  but  before  judgment,  the  bastard  is  bom 
dead,  is  no  reason  whj  judgment  should  not  be  rendered  against  the 
defendant  for  whatever  sum  seems  just  to  the  court.  lb. 

BETTING  ON  ELECTION. 
See  Criminal  Law,  1  to  4. 

BILL  OF  EXCEPTIONa 

See  Cbiminal  Law,  47,48;  Evidemce,  7 ;  PBAcncK  11 ;  Sufbeme  Coubt, 

2,3,5,10,28,27,28;. 

BOND. 

See  Affbal  Bond;  Abbitration,  1, 4 ;  CniES  and  Towns,  13 ;  Delivbbt 
Bond;  iNJUNcnoN;  Liquor  Law,  8,  9,  10;  Mabieb  Commisbioneb, 
2;  Pabtibb;  Plbadino,  8, 11 ;  Railboad,  4. 

BEIEF. 
See  Sdfbbmx  Coubt,  14.  20, 21, 81. 

BUBDEN  OP  PROOF. 
See  Tbxbpabb,  4. 

BURGLARY. 
See  Criminal  Law,  32. 

CASES  OVERRULED  OR  EXPLAINED. 

1.  State  V.  Henderson,  47  Ind.  127.  FroMee  y.  SkUey  8 

2.  Stanford  v.  Stanford,  42  Ind.  485.  Morrwm  v.  Kramer,  38 

3.  The  State,  ex  rel.,  etc.,  v.  Hudson,  87  Ind.  198.    Badley  y.  Ovtridge,  302 

4.  Trew  v.  Oaskill,  10  Ind.  265.  Fvniame  y.  HotuUm,  316 

5.  Spurgeon  v.  Scheible,  43  Ind.  216.  Harmon  y.  Brwrn,  207 

6.  Peterson  v.  McCuUongh,  50  Ind.  35,  and  Lane  v.  MiUer,  27  Ind.  534. 

Palmer  y.  Wright,  486 

CEU^LLENGR 
See  Cbdonal  Law,  15, 16. 

CHANGE  OF  VENUE. 

See  Venue,  Change  of. 

CHATTEL  MORTGAGE. 

1.  Action  Agatnet  Subsequent  J^irehaser. — In  an  action  hj  the  holder  of  a 
duly-recorded  chattel  mortgage  on  certain  growing  crops,  against  a 
person  who  is  alleged  to  haye  unlawfully  seized  upon  and  carried 
away  such  crops,  an  answer,  alleging  an  alteration  of  the  record  of 
such  mortgage,  so  as  to  change  the  date  of  the  maturity  of  the  mort- 
gage debt,  is  insufficient.  Hemstreet  y.  Kutsnerf  319 
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2.  Some, — Levy, — ^Wher^  in  snch  actioi^  tke  deleiid«it  claims  the  mort- 
gaged property  bjr  virtue  of  a  judicial  sale  ol  the  same,  on  an  execu- 
tion issaed  on  a  judgment  rendered  subsequent  to  the  date  of  such 
mortgage,  an  answer,  alleging  that  the  mortgagee  had  not  accepted 
such  mortgage  until  after  the  mortgaged  property  had  been  levied  on 
under  such  execution,  is  sufficient.  lb. 

CIECDMSTANTIAL  EVIDENCE. 
See  Cbiminax  Law,  60. 

CITIES  AND  TOWNS. 

1.  Town.— Taxing  Town  Land,— By  the  act  of  June  18th,  1862,  IQ.&B.^ 
p.  610,  relative  "  to  the  taxation  of  lands  in  towns  and  cities,"  a  tract 
of  land  exceeding  twenty  acres,  of  which  less  than  that  area  in  used 
exclusively  for  farming  purposes,  lying  within  the  limits  of  a  town  or 
city  containing  less  than  five  thousand  inhabitants,  is  subject  to  taxa- 
tion for  municipal  purposes.        ConHin  v.  Town  cf  Ckxmbridge  Cityy  130 

2.  N€gHgence,—OUy,—D^ecHve  S^eeL—Einidenee.—ln  an  action  against  a 
city,  to  recover  damaees  for  personal  injuries  received  by  the  plaintiff 
the  complaint  all^;ed,  that  the  defendant  had  negligently  permitted 
an  obstruction  to  be  and  remain  upon  a  sidewalk  of  a  street,  and  had 
negligently  failed  to  light  the  gas-lamps  in  that  vicinitr,  and  that  the 
plaintiff,  while  passing  alon^  such  sidewalk  at  night,  had  fallen  over 
such  obstruction,  thus  receiving  the  injuries  oompuuned  of. 

He^.  that,  on  the  trial  of  the  cause,  evidence  touching  the  location  and 
lighting  of  the  citv  gas-lamps  in  the  vicinity  of  such  obstruction,  at 
the  time  of  such  accident,  is  admissible.  Oityof  Indianapolis  v.  Oasian,  224 

3.  Same, — Flotrtieular  Remit  q[  Injury. — Pkyddan, — Where,  on  the  trial  of 
such  cause,  it  appears  by  the  evidence,  that  the  plaintiff  was  a  prac- 
tising physician,  it  is  competent  to  prove  the  effect  of  the  injury  com- 
plained of  on  his  physical  ability  to  continue  the  practice  of  lus  pro- 
fession. Ih, 

4.  Same, — Ordinance, — Evidence  may  be  given^  in  such  case,  of  aa  ordi- 

nance of  the  city  prescribing  the  duties  of  its  street  commissioner.  lb. 

5.  Same, — General  Oustom, — The  fact  that  the  plaintiff  in  such  action  is  a 
physician  does  not  authorize  evidence  by  the  defendant,  that  die  uni- 
versal rule  of  physicians  is  to  attend  upon  each  other,  for  sickness  or 
injury,  free  of  charge.  lb, 

6.  Same, — /Vaefioe. — Oroae-ExaminaHon, — ^The  evidence  sought  to  be  elicited 

b^  a  question  asked  on  cross-examination  must  be  definite  and  respon- 
sive to  Uie  examination  in  chief.  lb. 

7.  Same, — iVeratnpfum  as  to  OondUion  of  Street, — Any  person  travelling  a 
sidewalk  of  a  city,  which  is  in  constant  use  by  the  public,  has  a  ri^t, 
when  using  the  same  with  due  diligence,  to  presume,  and  act  upon  the 
presumption,  that  it  is  reasonably  safe,  for  ordiniuy  travel,  throughout 
Its  entire  width,  from  all  dangerous  and  annoying  obstructions  of  a 
permanent  character.  lb, 

8.  Samie.-^Damages, — It  is  proper  to  instruct  the  jury  trying  such  case, 

that,  in  estimating  the  damages,  if  any,  to  be  recovered  by  the  plain- 
tifil  they  may  conRider  his  expenses  incurred,  loss  of  time,  suffering 
and  pain,  and  the  permanent  injury  to  his  capacity  to  pursue  his  pro- 
fessional calling,  resulting  from  such  injuiy.  lb. 

9.  Same. — Plenal  Ordinance. — Injuring  Property.- Adion  Against  Owner  of 

Animal. — A  penal  ordinance  of  a  city,  providing  a  punishment  for 
wantonly  injuring,  or  causing  to  be  injured,  *'  any  private  or  public 
property,  or  ahade  or  ornamental  trees,"  etc.,  does  not  authorise  the 
city  to  maintain  an  action  against  the  owner  of  a  domestic  animal 
wmch  has  voluntarily  injured  any  such  tree.  OUy  qf  Ooehen  v.  Orary,  268 
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10.  Same, — An  ordinance  of  a  dtj,  giving  to  herself  an  action  for  an  injury 
to  private  property,  is  invalid.  lb, 

11.  Same, — Braetice, — Amendment, — Where,  in  an  action  by  a  city  for  a  vio- 
lation of  an  ordinance,  neither  the  original  nor  the  amended  com- 
plaint contains  a  cause  of  action  acrain8t  the  defendant,  it  is  not  error 
to  refuse  leave  to  file  such  amended  complaint.  lb, 

12.  Same, — Motion  to  Diimwm. — Demurrer, — On  appeal  to  the  circuit  court, 
from  the  mayor  of  a  city,  in  a  prosecution  by  the  city  for  a  violation 
of  an  ordinance,  a  motion  by  the  defendant  to  dismiss  the  prosecution, 
for  want  of  a  sufficient  cause  of  action,  is  proper,  and  is  equivalent  to 
a  demurrer  for  insufficiency  of  facts.  lb, 

18.  Town, — Bonds  of,— Statute  Construed, — Where  the  school  trustees  of  a 
town  incorporated  onder  the  general  law  of  this  State  file  with  the 
board  of  trustees  of  such  town  a  verified  report,  showing  that  such 
school  trustees  have  contracted  for  the  purchase  of  real  estate  on  which 
to  erect  school  buildings,  and  showing  the  amount  of  the  debt  incurred 
for  such  realty,  and  the  estimated  cost  of  such  buildings,  and  asking 
the  issue  of  bonds,  such  board  may,  under  the  act  of  March  8th,  1873. 
IBS.  1876,  p.  343,  by  ordinance,  authorise  the  isAue  and  sale  of 
bonds  of  the  city,  equal  in  amount  to  the  cost  of  such  real  estate  and 
the  estimated  cost  of  such  buildings,  not  exceeding,  however,  the 
limit  specified  in  the  Ist  section  of  such  act. 

WiUiame  v.  The  Town  qf  Albion,  329 

14.  City, — Annexation  of  Territory, — In  an  action  against  a  city,  by  the 
owner  of  real  estate  which  had  been  annexed  thereto,  to  enjoin  the 
collection  of  municipal  taxes  assessed  thereon  by  the  city,,  the  com- 
plaint alleged,  that  tne  proceeding  annexing  such  real  estate  was  void, 
for  the  reasons  that  such  real  estate  was  used  exclusively  for  farmiiiff 
purposes,  and  was  not  contiguous  to  the  city^  and  had  not  been  laid 
off  m  lots ;  that  no  petition  for  such  annexation  had  been  presented  to 
the  board  of  commissioners  by  the  city ;  that  the  city  had  assigned  no 
reasons  for  such  annexation,  m  a  petition  therefor ;  that  no  accurate 
description  of  the  real  estate  by  metes  and  bounds,  and  no  plat  there- 
of, had  been  presented  to  the  board  by  the  city ;  that  no  sufficient  no- 
tice of  such  petition  by  publication  had  been  given ;  that  no  applica- 
tion for  such  annexation  had  been  made  to  or  acted  upon  by  such 
board  at  any  regular  or  lawful  session ;  and  that  plaintiff  had  never 
had  any  notice  of  such  proceeding. 

Held,  on  demurrer,  that  the  complaint  is  sufficient. 

Hdd,  also,  that  such  proceeding,  to  be  valid,  must  be  in  strict  conformity 
with  the  statute  authorizing  it. 

Held,  also,  that  the  decision  of  the  board  in  snch  proceeding  is  one  from 
which  no  appeal  lies. 

Held,  also,  that  only  when  the  proceedings  in  such  case  have  strictly  com- 
plied with  the  statute  is  the  entry  of  such  annexation,  or  an  attested 
copy  thereof,  conclusive  evidence  of  annexatiou. 

Windman  v.  Oily  cf  Vincennee,  480 

15.  Same. — Houses  of  III  Fame. — Pleading, — In  an  action  by  a  city  for  a 
violation  of  an  ordinance  uf  the  city  prohibiting,  and  prescribing  a 
penalty  for,  the  keeping  of  a  "  house  of  ill  fame  in  said  city,  by  keep- 
ing therein  any  person  or  persons  for  the  purpose  of  prostitution,'' 
etc.,  the  complaint  alleged,  that  the  defendant,  on,  etc.,  did  "  keep  a 
house  of  ill  fame  and  prostitution,  within  said  city,''  etc. 

Held,  on  demurrer,  that  the  complaint  sufficiently  describes  the  offence. 
Hdd,  also,  that  the  action  is  a  civil,  and  not  a  criminal,  action,  and  is  au- 
thorized by  section  19, 1  R.  S.  1876,  p.  273 

City  of  Oreentburgh  v.  Corwin,  518 
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CLERGYMAN. 
See  Crdonaii  Law,  17. 

CLERK. 
See  Appeal,  2, 8. 

COLLATERAL  SECURITY. 

See  Pbomibbobt  Note,  17, 18. 

COMMON  LAW. 

See  ABBiTBATioiiBy  1, 5, 6;  Marbtaqe ;  RsDEicFnaEr,  4. 

COMMON  NUISANCE. 
See  LiquoB  Law,  1. 

,COMMON  SCHOOLS. 

See  CmBB  Ain>  Towks,  18;  Fees  and  Salabies;  Mobhoaco^  6  to' 10; 

Taxes;  Township. 

COMPROMISE. 
See  Fbomissort  Note,  15. 

CONFESSION. 
See  Judgment,  3  to  6. 

'  CONFESSION  OF  ERROR. 

See  RBoooHXZAifCB^  8. 

CONGRESSIONAL  SURVEY. 
See  Rtpartaw  Pbovbiexob. 

CONSTABLE. 
See  pABTuaa^  1 ;  Tbespasb,  2. 

CONSTITUTIONAL  LAW. 
See  Redemption,  2. 

CONTEMPT. 
See  GuABDiAN  Ain>  Ward,  4;  Taxes,  8. 

CONTINUANCE. 

See  Criminal  Law,  51, 52,  53. 

AffidtmL — Braetiee, — An  objection  to  going  into  trial,  bj  the  oonneel  of  a 
party  to  a  cause  called  for  trial,  on  account  of  the  sicknesa  and  ab- 
sence of 'his  client,  is  not  sufficient,  when  not  accompanied  by  a  proper 
affidavit  and  motion  for  a  continuance.  Montgcmenf  y.  Wibm^  59& 

CONTRACT. 

See  Dbueden'im'  Ebtates,  6,  7,  8 ;  Ditches  and  Dbaikb,  5 ;  Divobcb,  2,  8 ; 
E^tDENCE,  8;  Fbattd;  Ikfant,  1;  Imtebist;  Ln^troB  Law,  14; 
Mabbiaoe;  Mabbied  Womak;  Mortoaoe,  8;  Replevik,  1,  2; 
Statute  of  Fbauds  ;  Vekdok  av d  Pdbchabeb,  8. 

1.  Cbnsuieni^um. — StabiU  cf  Frauds. — RedempHan* — JudgmenL — A.  haying 
purchased  a  certain  tract  of  real  estate  belonging  to  R.^at  a  aheriff'a 
sale  thereof,  and  it  having  been  then  sold  to  (X,  at  a  aherifPa  sale 
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thereof,  to  satinfy  an  execntion  against  A.,  and  B.  having  institnted 
an  action  a^ainat  A.  to  redeem  the  same  from  the  former  sale,  C.  yer- 
ballj  a^eed  with  A.,  that,  in  consideration  that  A.  woold  resist  and 
defeat  S/s  action  to  redeem,  he,  C,  woald  pay  off  a  certain  judgment 
held  by  D.  aeainst  A.^ho  tnereupon.  in  pursuance  of  such  agreement, 
resisted  and  defeated  B/s  action  to  redeem,  and  thna  perfected  his  title. 

Biddf  in  an  action  by  D.,  against  C,  to  recover  the  amount  of  his  judg- 
ment against  A.,  that  C.'8  lupreement  with  A.,  to  pay  off  such  judg- 
ment, was  supported  by  a  sumcient  consideration. 

Held,  also,  that  such  agreement  was  not  within  the  statute  of  frauds. 

WkUesdi  y.  Heineg,  108 

2.  OoniraeL — S(d$,^-Evidence, — Where  personal  property  is  sold  and  deliv- 
ered at  an  agreed  price,  that  price  is  all  that  can  be  recovered,  though 
the  purchaser  refuse  to  execute  his  promissory  note  therefor,  in  accord- 
ance with  the  terms  of  the  oontract;  and  evidence  of  the  value  of 
such  property  is  inadmiaiiible.  BiekneU  v.  Buek,  354 

CONVEYANCE. 

See  AflBIONMEMT  FOB  BeNKIIT  of  CbEDITOBS  ;  DlYOBCE,  5 ;  ^BIGAGE,  1, 

2,  3,  6,  7, 10 ;  Pleading,  10 ;  Eedemption,  3 ;  Bipabian  rBOPBiEiOB; 
Tbusts  ;  Wnx,  1. 


!•  Action  to  Itrform,—  VolwniUet. — JEMrt, — ^The  grantee  of  land  conveyed 
by  a  deed  reciting  that  the  conveyance  is  made  in  consideration  "  of 
the  sum  of  one  dollar,  and  natural  love  and  affection^"  is  not  a  mere 


volunteer,  but  is  a  purchaser  for  a  valuable  consideration,  and  he  may 
maintain  an  action  against  the  grantor,  or  his  heirs,  to  reform  sucn 
deed,  by  correcting  a  mistake  made  in  tne  description  of  the  land  in- 
tended to  be  conveyed.  Mcuon  v.  Mouldeny  1 

2.  Same. — Inadeqiuusy  of  Coruideraiion. — Mere  inadequacy  of  consideration 

for  such  conveyance  is  no  ground  for  refusing  to  reform  such  deed.  lb, 

3.  Same. — IrUerrogatoriea  to  Jury. — Verdict. — Where,  in  an  action  to  reform 
such  deed,  the  jury  trying  the  cause  return,  with  their  general  verdict 
for  the  plainti^  answers  to  interrogatories,  finding  that  the  plaintiff, 
under  such  deed,  had  entered  into  the  possession  oi  the  land  and  made 
valuable  improvements  thereon,  that  the  consideration  for  such  con- 
veyance was  natural  love  and  affection,  and  the  sum  of  one  dollar, 
and  that  such  sum  had  been  paid, — 

Held^  that  the  defendant  is  not  entitled  to  judgment  notwithstanding  the 
general  verdict.  J6. 

4.  Warranty. — Brtfbek. — Measvart  of  Damages. — ^It  is  the  rule  in  this  State, 
ordinarily,  that  the  measure  oi  damages  for  a  breach  of  the  covenants 
of  warranty  in  a  conveyance  of  real  estate  is  the  amount  of  the  pur- 
chase-money, with  interest  thereon.  Wood  v.  BihbtnSf  392 

COUNTER-CLAIM. 
See  •Dbcedekts'  Estates,  4 ;  Mobtoage,  5 ;  FLBAimfQ,  10. 

COUNTY. 

See  Shebiff. 

COUNTY  AUDITOR. 
See  Fbbb  and  Salabibb;  Mobtoaob,  6,  7 ,  Pabtobei,  2; 

COUNTY  COMMISSIONERa 
See  CniES  and  Towns,  14;  ELEcrnoNS;  Pabtieb,  2;  Shebiff;  Taxeb^  3*. 

Vol.  LVII.— 39 


610  INDEX. 

COUNTY  TREASUREE. 
See  Pabtieb,  2. 

CRIMINAL  LAW. 
See  LiQUOB  Law,  1,  2,  3,  4, 13, 14 ;  Sufbeme  Court,  14. 

1.  Betting  on  Eleetion. — An  indictment  charged  the  defendant  with  having 
**  lost  and  paid  to "  a  person  named  a  certain  sum,  by ''  unlawfully 
betting  and  wagering  "  such  sum,  with  such  person,  on  a  certain  election. 

Hdd,  on  motion  to  quash,  that,  under  the  act  of  August  24th,  1857,  2  R. 
S.  1876,  p.  468,  note  2  6, ''  to  prevent  bettine  on  elections,"  etc.,  the 
offence  is  committed  by  the  mere  betting,  while  by  section  28  of  the 
act  defininf^  misdemeanors,  2  R.  8. 1876,  p.  468,  the  offence  is  not  com- 
mitted until  the  article  bet  is  lost  or  won. 

Hddj  also,  that  a  conviction  under  such  indictment  can  not  be  had  without 
proof  that  the  defendant  had  lost  and  paid  such  sum,  on  such  bet 

Frateey.21teSiaU,S 

2.  Sarne. — Evidence, — Parol  evidence  of  the  contents  of  a  written  memo- 
randum of  the  terms  of  a  bet  on  the  result  of  an  election,  without  first 
duly  accounting  for  its  absence,  is  inadmissible.  16. 

3.  Same. — Oaming. — Under  the  law  of  this  State,  betting  upon  the  result 
of  any  election  is  gaming.  The  Stale  v.  Hendenonf  47  Ind.  127,  over- 
ruled, lb, 

4.  Same. — Compelling  Party  to  TeeHfy. — Either  of  the  parties  to  a  bet  n^n 
the  result  of  any  election  maj  be  compelled  to  testify  in  relation 
thereto,  in  a  criminal  prosecution  of  Vie  other  party  therefor,  but  he 
can  not  then  be  prosecuted  or  punished  therefor.  lb. 

5.  Diaturbing  Religioua  Meeting, — An  indictment  for  unlawfully  disturbing 

an  assemblage  charged,  that  the  defendant,  at,  etc.,  on,  etc.,  unlawfully 
interrupted,  molested  and  disturbed  a  lawful  assemblage  of  persons, 
met  together  to  transact  certain  matters  pertaining  to  the  business  oi 
a  certain  church,  *'  by  talking  in  a  loud  and  boisterous  manner,  and 
charging  said  meeting  with  being  a  mob,"  etc. 
Hdd,  on  motion  to  quash,  that  the  indictment  is  sufficient.  Kidder  v.  State,  68 

6.  Same. — Election  by  State. — Where,  on  the  trial  of  such  indictment,  evi- 
dence is  given  by  the  State,  without  obiection  bv  the  defendant,  of  the 
disturbance  by  the  defendant  of  such  cnurch  wnen  assembled  for  wor- 
ship, and  also  at  a  time  when  assembled  for  business  purposes,  the  evi- 
dence as  to  the  former  is  incompetent,  and  can  not  oe  relied  on  for  a 
conviction,  and  a  motion  to  compel  the  State  .to  elect  as  to  which  dis- 
turbance will  be  insisted  upon  for  a  conviction,  should  be  overruled.  lb, 

7.  Fake  Bretcfnecs, — An  indictment  for  obtaining  goods  under  false  pre- 

tences alleged,  that  the  defendant  had  induct  the  party  defrauded  to 
exchange  a  certain  valuable  chattel  for  a  promissory  note,  executed  to 
the  defendant  by  a  person  whom  the  defendant  falsely  represented  to 
the  party  defrauded,  to  be  good  for  his  contracts,  the  owner  of  a  cer- 
tain chattel,  of  a  specified  value,  and  the  owner  oi  valuable  real  estate, 
all  of  which  representations  were  false. 
Heldj  on  motion  to  quash,  that  such  representations  were  concerning  ma- 
terial matters,  and  such  as  might  tend  to  induce  such  party  to  part 
with  such  chattel.  The  State  v.  Timmom,  98 

8.  Manelaughter,  Voluntary  and  Involuntary. — An  indictment  for  man- 
slaughter char^,  that  the  defendant,  at«  ete.,  on,  etc,  did  "  unlaw- 
fuUv  and  feloniously  kill "  the  deceased,  "  without  malice,  but  volun- 
tarily upon  a  sudden  heat,"  by  "  striking  and  injuring  "  the  deceased 
"on  the  head  with  a  stake,"  which  the  defendant  then  and  there  had 
and  held  in  his  hands,  *'of  which  striking  and  injuring  the''  de- 
ceased "  lingered,  and  lingering,  did  die." 
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Hdd,  that  the  indichnent  is  sufficiently  certain  in  its  description  of  the 
injarj  resulting  in  death. 

Hdd,  also,  that  the  indictment  charged  the  commission  of  volwnUiary  man- 
slaughter. 

Held^  also,  that,  under  such  indictment,  the  defendant  can  not  be  convicted 
of  involuntary  manslaughter.  Bruner  y.  The  StaUj  159 

9.  Scone, — ^The  unlawful  and  felonious  killing  of  a  human  being, ''  with- 
out malice,  but  voluntarily  upon  a  sudden  heat^"  is  voluntary  man 
slaughter.  J6. 

10.  Same. — Where  the  killing  is  involuntary,  but  in  the  commission  of  an. 

unlawful  act,  it  is  involuntary  manslaughter.  lb. 

11.  Same, — One  guilty  of  involuntary  manslaughter  can  not  be  convicted 

under  an  indictment  charging  him  with  v<9untary  manslaughter.    lb, 

12.  Same, — Jury. — On  the  trial  of  a  defendant  for  manslauffhter,  the 
question,  as  to  whether  the  manslaughter  committed  was  volantary  or 
involuntary,  is  one  wholly  for  the  jury.  lb, 

13.  Same, —  Uidawful  Act, — One  who  voluntarily  commits  an  nnlawfol  act, 
which  unintentionally  but  not  necessarily  results  in  the  death  of  an- 
other, is  guilty,  not  of  voluntary,  but  of  involuntary,  manslaughter.    lb. 

14.  Foroery, — An  indictment  for  uttering  and  publishing  as  true  a  false 
and  altered  promissory  note  must,  to  be  sufficient,  allege  in  what  such 
alteration  consists.  Kahn  y.  The  State,  168 

15.  Juror. — Qualifieaiions  of. —  Waiver. — ^Where,  in  a  criminal  cause,  the  de- 
fendant accepts  a  juror  without  questioning  him  as  to  his  qualifica- 
tions, he  can  not  afterward  object  that  the  juror  was  neither  a  free- 
holder nor  householder.  QiUooletf  v.  The  Staie,  182 

16.  Same. — ChaUenge.—  The  fact  that  a  juror,  immediately  after  the  com- 

mission of  a  crime,  expresses  an  opinion,  founded  upon  mere  rumor, 
as  to  the  defendant's  guilt,  is  not  ground  for  challenge.  76. 

17.  Evidence. — Witness. — Clergyman. — A  clergyman  is  a  competent  witness 
affainst  a  defendant  charged  with  a  crime,  as  to  any  confession  there- 
of by  the  latter,  not  made  in  the  course  of  discipline  enjoined  by  the 
church.  lb. 

18.  Murder. — Threats. — ^Where  a  defendant  on  trial  for  murder  offers  to 
proye  threats  made  against  him  by  the  deceased,  afterward  coming  to 
his  knowledge,  and  that  the  latter  had  challenged  him  to  fight,  and 
had  otherwise  ill-treated  him,  he  must  ^x  the  time  at  which  the  al- 
leged misconduct  occurred.  lb. 

19.  Improper  Comments  by  Counsel. — Improper  comments  made  by  the  prose- 
cuting attorney  to  the  jury,  in  his  argument  in  such  cause,  must,  to  be 
available  as  ground  for  a  new  trial,  be  excepted  to.  lb 

20.  Intoxioation, — The  court  instructed  the  jury  in  such  cause,  that  intoxi-* 
cation  of  the  defendant,  not  amounting  to  a  disease  depriving  his 
mind  of  the  power  of  forming  an  intent,  was  no  excuse  ror  a  crime, 
but  might  emoolden  him  in  its  commission. 

Heldy  that  the  defendant  can  not  complain  of  such  instruction.  lb, 

21.  Puhlie  Nuiumfe. — ^Any  person  erecting,  or  continuing;  and  maintaining, 
a  public  nuisance,  to  the  injury  of  *'  any  part  of  the  citizens  of  this 
State,"  may  be  punished  therefor.  Mo^es  v.  The  State,  185 

22.  Same. — Defence, — ^Where  the  carrying  on  of  any  particular  business,  in 
a  particular  locality,  is  a  public  nuisance  to  the  citizens  thereof,  the 
fact,  that  such  business  is  carried  on  as  carefully  and  reasonably  as  it 
can  be,  is  no  defence  to  a  prosecution  therefor.  lb, 

23.  Oaminq. — SurpnK, — On  the  trial  of  a  defendant  indicted  for  keeping 
a  gammg  house,  and  for  suffering  certain  persons  to  game  therein,  the 
fact  as  to  whether  oi  not  the  defendant  was  present  in  his  house  dur- 
ing the  playing  of  a  certain  game,  to  which  witnesses  for  the  State 
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testified,  and  wkich  he,  as  a  witneas,  denied,  is  not  material  to  lua 
defence,  and  he  is  not  entitled  to  a  new  trial,  on  the  ground  that  he 
was  snipriaed  hj,  aad  on  a  new  trial  could  contradict  the  testimony 
of  such  witnesses.  Hazen  v.  77ie  StalCy  197 

24.  IndieimerU, — Motion  to  Quask, — ^A  motion  to  quash  an  indictment  con- 
sisting of  aeveral  counts,  addressed  jointly  to  alL  should  he  overruled, 
if  any  one  of  them  is  sufficient.  '    JamU  t.  The  Staie^  293 

25.  AeaatiU  and  Battery  mth  Intent, — An  averment  in  an  indictment  for 
assault  and  battery  with  intent  to  murder,  that  the  defendant  wounded 
the  injured  party  by  ** shooting^'  him  with  a  pistol  loaded  with  gun- 
powder and  leaden  balls,  is  equivalent  to  an  averment  that  the  injured 
party  was  hit  by  the  substance  with  which  the  pistol  was  loaded.    /6. 

26.  Sonne. — MomtlaughUr.'^JJudeT  an  indictment  for  an  assault  and  battery 
with  intent  to  murder,  the  defendant  may  be  convicted  of  assault  and 
battery  with  intent  to  commit  manalau^ter.  lb, 

27.  Same. — BeasonabU  Doubt. — On  the  trial  of  the  defendant  in  such  case, 

the  court  instructed  the  jury,  that  '*  Evidence  is  sufficient  to  remove 
reasonable  doubt,  when  it  is  sufficient  to  convince  the  judgment  of  or- 
dinarily prudent  men  with  such  force  that  they  would  act  upon  that 
conviction^  without  hesitation,  in  their  own  most  important  af&irs." 
Sddf  that  the  instruction  ib  correct.  Ih, 

28.  Samer^Harmlen  Error. — An  instruction  to  the  jury  in  such  case,  as  to 

what  is  necessary  for  the  State  to  prove,  to  convict  the  defendant  of  as- 
sault and  battery  with  intent  to  murder,  or  as  to  the  "  sudden  heat  '^ 
reducing  the  killing  to  manslaughter^  though  erroneous,  is  not  available 
as  ground  for  a  new  trial,  where  he  is  convicted  of  an  assault  and  bat- 
tery with  intent  to  commit  manslaughter  only.  76. 

29.  Same. — Betreai. — Where,  on  the  trial  of  such  action,  it  appears  that 
the  injured  party,  being  unarmed,  had,  after  attacking  the  defendant, 
fled  for  safety  from  the  defendant  who  was  armed,  ana  also  aided  by 
another,  it  is  not  available  as  cause  for  a  new  trial,  that  an  instruction 
to  the  jury,  in  relation  to  the  duty  of  the  defendant  when  the  injared 
party  had  retreated,  did  not  refer  to  the  fact  as  to  whether  such  re- 
treat was  or  was  not  made  in  "  good  faith."  Ib. 

30.  Separatinn  </  Jury, — Sealing  up  Verdict, — ^Where  a  cause  has  gone  to  the 

i'ury.  they  may,  under  the  order  of  the  court,  if  no  objection  be  made 
»y  tne  defendant,  seal  up  a  verdict  found  by  them  during  an  adjourn- 
ment for  the  day,  separate,  reassemble  on  the  meeting  of  the  court, 
and  then  return  their  verdict.  Ib. 

•31.  Same. — THal  by  Affidavit, — Where,  in  such  case,  the  question  as  to 
whether  or  not  such  order  was  made  in  the  hearing  of  the  defendant 
and  his  counsel  is  raised  by  the  affidavit  of  the  defendant  only,  coun- 
ter affidavits  are  admissible  on  behalf  of  the  State^  showing  such  order 
to  have  been  audibly  made,  in  the  presence  of  the  defendant  and  his 
counsel.  Ib, 

32.  Poseemon  of  Stolen  Ooods. — On  the  trial  of  a  defendant  indicted  for 
burglary  and  larceny,  where  it  appeared  from  the  evidence,  that  the 
defendant  was  in  possession  of  tne  stolen  property  shortly  after  the 
theft,  the  court  instructed  the  jury  trying  the  cause,  that,  if  the  de- 
fendant has  "  failed  satisfactorily  to  account "  for  such  possession,  or 
has  "  given  a  false  account ''  of  the  same,  "  the  law  presumes  that  the 
defendant  stole  such  {property.'' 

Hddf  that  the  instruction  was  erroneous,  and  had  a  material  bearing  on 
the  cause,  though  the  defendant  was  convicted  of  burglarv  only. 

Held,  also,  that  the  inference  or  presumption  arising  from  the  possession 
of  stolen  goods  is  one  of  fact,  and  not  of  law.     Smith  v.  llie  StaUf  340 

33.  jRope. — Impeafhment. — On  the  trial  of  a  defendant  indicted  for  rape, 

evidence  is  inadmissible,  for  any  purpose,  that  the  prosecuting  wit- 
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nees,  prior  to  the  oommiasion  of  the  alleged  rape,  had,  for  hire,  had 
eezaal  interoourse  with  a  third  person.  AUikie  v.  The  StaUy  355 

34.  Same, — AieattU  and  BaiUry, — ^Under  an  indictment  for  rape,  the  defend- 
ant maj  be  found  guilty  of  assault  and  battery  onl^ ;  and  an  instruc- 
tion, asked  on  the  trial  of  such  prosecution,  that,  if  they  had  a  rea- 
sonable doubt  as  to  whether  or  not  the  prosecuting  witness  had  used 
all  reasonable  efforts  to  resist  the  sexual  act,  they  should  find  the  de- 
fendant '  not  guilty,"  should  be  refused.  lb, 

35.  Same, —  Weight  of  EMenee,'— An  instruction  to  the  jury,  asked  in  such 
case,  that,  if  the  prosecuting  witness  had  stated  out  oi  court,  that  the 

Srosecution  had  been  instituted  to  make  money,  they  should  find  the 
efendant  "  not  guilty,"  is  one  relating  to  the  weight  that  should  be 
given  to  the  evidence,  and  should  be  refused.  lb. 

36.  'SSotme.-— Where  the  substance  of  an  instruction  asked  and  refused  is 
covered  by  one  given,  there  is  no  available  error  in  the  refusal.       lb, 

37.  Waiver, — The  failure  of  counsel  to  discuss  in  his  brief,  on  appeal  to 
the  Supreme  Court,  an  error  assigned  on  behalf  of  his  client,  is  a 
waiver  of  such  error.  lb, 

38.  Newfy'Dieeovered  Evidence, — ^The  affidavit  of  one  used  as  a  witness  on 
the  trial  of  a  criminal  prosecution^  that,  had  certain  questions  been 
asked  of  the  witness,  certain  material  evidence  would  have  been,  and 
on  a  new  trial  will  be,  given,  is  not  sufficient  to  support  a  motion  for 
a  new  trial,  on  the  ground  of  newly-discovered  evidence.  lb. 

39.  Bape, — ^The  performance  of  the  sexual  act,  even  with  the  consent  of 
the  woman,  mav  be  so  brutal  on  the  part  of  the  man,  as  to  amount  to 
an  assault  and  battery.  lb, 

40.  Bepeal  nf  8uUuie.—0fand  Lareeny,—Bf  the  act  of  March  8d,  1877,  Acts 
Beg.  Sess.  1877,  p.  63,  amending  section  19  of  the  act  of  June  10th, 
1852,  2  B.  6.  1876,  p.  432,  *"  defining  felonies,"  etc.,  the  penalty  fixed 
by  such  section  19,  for  grand  larceny,  was  not  altered,  out  only  the 
amount  necessary  to  constitute  such  felony.        2%e  State  v.  Miller^  399 

41.  Same, — An  indictment  for  grand  larceny,  charging  the  stealing  of  prop- 
erty of  tbe  value  of  fifteen  dollars  or  upwards,  found  prior  to  the 
taking  effect  of  such  act,  was  not  rendered  bad  by  such  amendment.    lb, 

42.  AseatUt  toith  IrUeni  to  Murdfir, — An  indictment  for  an  assault  upon  an- 
other with  intent  to  murder  him  must  allege  facts  showing,  not  merely 
the  attempt,  but  also  the  ability,  of  the  defendant  to  commit  the  crime 
charged.  The  State  v.  Hubba^  415 

43.  Obstructing  Highway, — An  indictment  for  obstructing  a  public  high- 
way, to  be  sufficient,  must,  by  its  allegations,  show  some  actual  and 
substantial  interference  with  the  rights  of  the  travelling  public. 

2**45  Slate  V.  Baker,  417 

44.  Aeqmttal  ef  Drfendant, — Appeal  by  State, — ^Where,  in  a  cHminal  prose- 
cution, whether  upon  evidence  regularly  given  or  an  agreed  statement 
of  facts,  the  defendant  is  acquitted,  the  State  can  not,  under  section 
119,  2  R.  S  1876,  p.  405,  appeal  to  the  Supreme  Court  upon  the  mere 
question,  as  to  whether  the  finding  or  verdict  is  sustained  by  the  evi- 
dence The  State  v.  HaU,  512 

46.  Evidence. — Venue, — Where,  in  a  criminal  prosecution,  the  evidence  does 
not  show  in  what  county  or  State  the  alleged  offence  was  committed, 
a  judgment  of  conviction  can  not  be  sustained.  Stazey  v.  The  State,  514 

46.  Assault  and  Batterv. — Correction  of  Pauper, — Where,  without  anger  or 
rudeness,  and  solely  for  the  purpose  oi  preservine  discipline,  the  su- 
perintendent of  a  county  asylum  for  paupers  administers  moderate 
physical  chastisement  to  an  unruly  pauper  in  his  charce,  he  does  not 
thereby  commit  an  assault  and  battery.  The  Sate  v.  Neff,  516 
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47.  Bill  of  ExeepHons  Can  Noi  he  AtUuked  CoUaUraUy, — ^A  bill  of  exceptions 
in  a  cause  appe&led  to  the  Sapreme  Court,  signed  by  the  judge  who 
presided  at  tne  trial,  imports  absolute  verity,  and  can  not  be  attacked 
in  the  Supreme  Court,  by  affidavit.  Beamen  v.  The  SlaUy  530 

48.  Same, — Judge  may  Correct, — ^The  judge  may  dorrect  a  bill  of  exceptions, 
even  where  it  is  prepared  and  agreed  to  by  the  attorneys  of  both  par- 
ties to  the  appeal.  76. 

49.  Grand  Jury, — ^The  record  of  a  criminal  prosecution  showed,  that  "the 
regular  grand  jury  for  said  term  of  said  court/'  having  been  duly  em- 
panelled and  sworn,  "  returned  into  open  court,  and  upon  their  oaths 
presented,''  the  indictment  in  question. 

Held,  that  the  indictment  was  properly  presented  by  a  legal  grand  jury.    lb, 

50.  Murder, — "  Unlawful "  Killing, — It  is  not  necessary,  under  the  statnte  of 
this  State,  in  an  indictment  for  murder,  to  aver  that  the  killing  was 
"  unlawful."  16. 

51.  CorUvnuance, — Abeent  Witness, — An  affidavit  for  a  continuance  on  ac- 
count of  the  absence  of  a  witness,  for  whom  a  subpoena  is  therein  alleged 
to  have  been  issued  to  the  sheriff  of  a  certain  county,  must  show  in 
what  county  such  witness  resides,  and  that  the  absence  of  the  witness 
has  not  been  "procured  by  the  act  or  connivance  of  the  party,  nor  by 
others  at  his  request,  nor  with  his  knowledge  and  consent."  lb, 

52.  Same, — Impeaching  Witness. — A  continuance  ought  not  to  be  granted  on 

account  oi  the  absence  of  a  witness  for  the  defendant,  by  whom  he  can 
prove,  that,  more  than  a  year  previous  to  the  trial,  ill-will  had  existed 
between  the  defendant  and  a  certain  witness  for  Uie  State.  lb. 

53.  Same. — AWn. — An  affidavit  for  a  continuance  on  account  of  the  absence 
of  a  witness,  by  whom  the  defendant  alleges  he  can  prove  an  alibi, 
must  clearly  show  that  the  alibi  proposed  will  cover  the  whole  of  the 
time  when  the  crime  is  alleged  to  have  been  committed.  lb. 

54.  Sam£, — An  affidavit  by  the  defendant  for  a  continuance,  on  the  grounds, 
that  he  is  not  then  prepared  to  submit  his  defence,  that  the  people  of 
the  countv  are  bias^  and  prejudiced  against  him,  and  that,  at  the  next 
term  of  the  court,  he  can  produce  the  guilty  party,  and  acquit  him- 
self, but  not  stating  the  grounds  of  his  defence,  nor  the  name  of  the 
guilty  party,  is  insufficient.  16. 

55.  Murder. — Evidence, — As  to  the  admission  in  evidence  of  a  photograph 
of  the  deceased,  etc.,  see  paragraph  "  5  "  of  the  opinion.  lb. 

56.  Failure  of  Defendant  to  Testifu, — An  oral  instruction  by  the  court  to  the 
jury,  made  at  the  request  of  the  defendant,  that  the  failure  of  the  de- 
fendant to  testify  as  a  witness  in  his  own  behalf  must  not  be  "referred 
to,  or  in  any  manner  considered  by  the  jury,"  is  one  of  which  the  de- 
fendant can  not  complain.  26. 

67.  Murder. — Assumption  of  Fact.-— On  the  trial  of  a  defendant  indicted 
for  the  alleged  murder  of  a  person  whose  dead  body  was  found  at  a 
a  certain  place,  the  court  instructed  the  jury,  that  the  questions  for 
their  determination  were,  whether  the  deceased  had  been  killed  at  such 
place,  and  whether  such  killing  was  murderer  manslaughter,  and  that, 
if  the  deceased  "  was  not  so  killed,"  they  must  find  the  defendant  not 
guilty. 

Held,  that  the  instruction  is  correct.  lb. 

58.  Same. —  Venue, — Where,  in  such  case,  the  evidence  shows  that  the  de- 
fend ant,  in  company  with  the  deceased,  on  the  evening  of  the  alleged 
murder,  left  one  county,  going  toward  an  adjoining  county,  where  the 
body  of  the  deceased  was  found,  the  venue  of  the  murder,  if  any  was 
committed,  is  sufficiently  shown  to  have  been  in  the  latter.  lb, 

59.  Same. — Evidence, — Manner  of  Death. — Where,  in  such  case,  death  is  al- 
leged in  the  indictment  to  have  been  caused  by  blows  inflicted  with 
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aeyeral  different  instniments,  proof  that  death  was  caused  by  a  blow 
inflicted  with  any  one  of  them  is  sufficient.  Ih, 

60.  Same, — OircunutanUal  Evidence, — Where,  in  such  case,  the  evidence  is 
merely  circumstantial,  if  there  be  no  hypothesis  by  wnich,  in  the  order 
of  natural  causes  and  effects,  the  circumstances  proved  can  be  ex- 
plained consistently  with  the  innocence  of  the  defendant,  the  evidence 
IS  sufficient  to  justify  his  conviction.  lb, 

61.  IndietmenL — An  indictment,  which  neither  names  nor  refers  to  the  de- 
fendant, is  insufficient.  EfMurighi  v.  The  Staief  567 

62.  Same. — Jvdgmeni, —  VenUeL — Where  a  defendant  is  found  guilty  ^n- 
erally,  on  an  indictment  containing  both  sufficient  and  insufficient 
paragraphs,  a  judgment  of  conviction  may  be  rendered ;  but  where  he 

•  IS  found  guilty  on  several  para^aphs  specifically,  of  which  any  one  is 
insufficient,  a  judgment  of  conviction  is  erroneous.  lb, 

68b  Same, — Keeping  or  Boding  Houee  for  Gaming, — An  indictment  charg- 
ing the  deiendant  with  keeping,  or  with  renting  to  a  person  named, 
his  house,  "  to  be  used  for  gaming,"  and  for  allowing  a  person  named, 
^  and  divers  others  to  the  grand  jury  unknown,  to  play  at  a  certain 
game  of  cards  called  faro,  lot  mxjiadyf^  etc.,  is  sufficient.  lb, 

^  CROSS-EXAMINATION. 
See  Cims  ajstd  Towns,  6. 

DAMAGES. 

See  GmEB  asd  Towhb,  3,  8;  Conveyance,  4;  Pbomibboby  Note,  12, 19; 

•    Warranty,  2. 

DEATH. 
See  Guardian  and  Ward,  4. 

DECEDENTS'  ESTATEa 

See  Mastisb  CoiofiaBiONEB,  2;  Pleadino,  1,  2;  Pboiobbory  Note,  17; 

Replevin,  3  to  6 ;  Will,  2. 

1.  ddtm. — Filing   </. — Abatement   of  AeUon,--^  Appeoavnee, — Juriadietion,'^' 

Where  an  administrator  is  sued  on  a  claim  against  his  decedent's  es- 
tate, and  process  is  served  upon  him,  he  may,  on  special  appearance, 
and  on  his  affidavit  showing  that  such  claim  has  never  been  filed  in 
the  clerk's  office  and  placed  on  the  appearance  docket,  obtain  a  dis- 
missal of  the  action ;  out  if  he  enters  a  full  appearance  to  the  action, 
and  demurs  to  or  answers  the  complaint,  he  waives  the  statutory  re- 
quirements as  to  filing  claims.  Stanford  v.  Statrford,  42  Ind.  485,  over- 
ruled on  this  point.  Morrison  v.  Kramer^  38 

2.  Same. — Demurrer. — The  fact  that  such  claim  has  not  been  filed  accord- 

ing to  the  reauirements  of  the  statute  can  not  be  presented  by  a  de- 
murrer assigning  such  reason,  where  the  same  does  not  appear  on  the 
face  of  the  complaint.  lb, 

3.  Same. — Action  by  Swvimng  Jhrtner. — Faiihure  to  FUe  Inventory, — In  an 

action  by  a  surviving  partner  against  the  administratpr  of  the  estate 
of  the  deceased  partner,  to  recover  an  alleged  balance  due  to  the 
plaintiff  on  a  settlement  of  partnership  matters,  a  plea  in  abatement 
oy  the  defendant,  that,  though  more  than  sixty  days  had  elapsed  from 
the  death  of  the  decedent,  the  plaintiff,  as  surviving  partner,  had 
failed  to  file  the  statement  required  by  the  act  of  March  5th,  1859,  1 
B.  S.  1876,  p.  641,  is  insufficient.  /6, 

4.  Same, — Oounter-Claim. — Fraud. — A  paragraph  of  answer  in  such  action, 
by  way  of  counter-claim,  that,  while  the  decedent  was  aged  and  fee- 
ble in  body  and  mind,  and  related  to  the  plaintiff,  the  latter,  through 
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fraud  and  negligence^  00  miKmana^  the  bnainess  as  to  lose  ^Vge 
Bums  to  the  partnership  in  their  businesB,  is  sufficient.  10, 

6.  Same, — Answer, — An  answer  in  such  action,  that  the  plaintiff,  being  ex* 
perienced  in  bookkeeping  and  the  partnership  business,  whilst  the  de- 
cedent was  inexperienced,  aged  and  feeble,  took  advantage  of  the  lat- 
ter, made  fraudulent  entries,  and  appropriated  of  the  paitnership 
moneys  an  amount  in  excess  of  the  plaintiff's  claim,  is  sufficient.    IB. 

6.  Attorney, — Employment  (/  by  Executor, — Where  an  executor  or  adminis- 

trator employs  an  attorney  at  law  to  transact  business  connected  with 
the  settlement  of  his  decedent's  estate,  he  will,  in  the  absence  of  any 
special  agreement  by  such  attorney  to  look  to  such  estate  alone  for 
payment,  be  personally  liable  to  the  latter  for  the  value  of  sueh  ser- 
Tices.  Long  ▼.  Bodman,  5S 

7.  Same. — Where  one  of  several  co-executors  or  co-administrators  of  an 
estate  so  employs  an  attorney  with  the  knowledge  and  consent  of  the 
others,  they  ail  become  personally  liable  for  the  value  of  such  ser- 
vices, lb. 

S.  Same,— Waiver, — An  attorney  at  law,  so  employed,  may  waive  his 
claim  upon  the  executor  or  administrator  personally,  and  hold  the  es- 
tate liable.  lb, 

9.  Executor  de  son  torL — Action  by  Heir, — In  an  action  bv  an  execator  de 
son  tort  of  the  estate  of  an  intestate,  brought  by  an  heir  of  the  latter, 
either  for  his  own  personal  benefit  or  for  that  of  the  estate,  the  com- 
plaint, to  be  sufficient,  must  allege  that  there  are  no  debts  otitstandimr 
against  such  estate.  Fergunn  v.  BameSj  160 

10.  Sam^, — An  heir  at  law,  or  next  of  kin,  of  a  decedent,  can  not,  simply  as 
such,  maintain  an  action  against  an  executor  de  son  tori  of  the  estate 
of  such  decedent.  lb. 

11.  Same, — Action  by  Executor, — An  execntor  or  administrator  may  maintain 

an  action  against  an  executor  de  son  tori  of  his  decedent's  estate.     lb, 

12.  Same, — Action  by  Orediior, — Where  such  action  is  instituted  by  a  credi- 

tor of  the  decedent's  estate,  it  should  be  institutjBd,  not  for  his  sole 
benefit,  but  for  the  benefit  of  all  the  creditors.  lb* 

13.  Same, — Source  of  Property  Converted, — In  an  action  against  an  execntor 
de  eon  tort,  the  complaint  is  not  insufficient  on  demurrer,  merely  because, 
by  its  Allegations,  it  appears  that  the  property  converted  by  the  de- 
fendant was  the  proceeds  of  a  void  sale,  by  the  decedent  and  a  seoomi 
husband,  of  real  estate  inherited  by  her  from  a  deceased  former 
husband.  lb, 

14.  AUouxmee  to  Administrator  or  Executor. — How  Made, — ^The  allowsnoe  to 
an  executor  or  administrator,  for  his  services  in  the  settlement  of  his 
decedent'?  estate,  can  not  be  fixed  by  him,  but  can  only  be  made 
by  the  proper  court  on  his  filing  the  statement,  and  in  the  manner,  le- 

auired  by  section  148  of  the  act  of  June  17th,  1852,  *'  providing  for 
le  settlement  of  decedents'  estates,"  etc.    2  B.  S.  1876,  p.  545. 

OoUins  V.  TiUon,  374 

15.  Same, — BeeietiM  AUowanee, — Buch  an  allowance,  made  by  the  conrt  by 
its  approval  of  a  partial  settlement  report  of  an  executor  or  adminis- 
trator, wherein  he  merely  credits  himself  with  a  certain  sum  for  his 
services,  without  notice  to  the  heirs  or  legatees,  is  not  conclusive  on 
them,  and  may  be  objected  and  excepted  to,  ana  disproved,  by  them, 
on  the  filing  01  his  final  settlement  report.  lb, 

16.  Same, — Evidence. — Where  objection  and  exception  are  so  made,  it  is  the 
duty  of  the  court  to  hear  evidence  on  behalf  of  the  heirs  or  legatees, 
disproving  or  reducing  such  allowance.  lb. 

17.  Same, — AUotpanee  by  Former  Judge. — The  fact  that  such  allowance  had 
been  so  made  by  a  former  judge  of  the  court,  by  a  mere  approval  of  a 
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partial  report  wherdn  an  allowance  for  seryioes  had  been  bo  claimed 
aa  a  credit,  is  no^  reason  why  a  subsequent  judge  of  such  court  should 
refuse  to  hear  evidence  in  regard  to  the  same.  lb, 

DEFAULT. 

See  AXTACHMSNT. 

DELIVEEY  BOND. 

1.  Barties, — JoiaU  Action  &y  Orediion  on  Bond. — Where  a  delivery  bond  is 
executed  to  secure  the  release  of  personal  property  which  has  been 
seized  on  several  executions,  having  the  same  priority,  against  the 
same  execution  debtor,  aod  in  favor  of  different  execution  creditors, 
the  latter  may,  on  a  breach  of  its  condition,  maintain  a  joint  action  on 
the  bond.  Komiger  v.  Oreed,  554 

2.  Defeetwe  Bond. — The  fact  that  such  bond  is  executed  to  the  officer  hold- 
ing the  writ^  instead  of  the  creditors,  does  not  invalidate  the  bond,  as 
such  defect  is  healed  by  section  790  of  the  practice  act,  2  R.  S.  1876, 
p.  311.  /6. 

8.  D^enee, — IVoperty  tn  Third  Peram, — ^It  is  a  food  defence  to  such  action, 
that  the  property  levied  upon  was,  at  the  tmie  of  the  levy  and  the  ex- 
ecution of  the  bond,  the  property  of  a  third  person,  who  has  since 
taken  possession  of  the  same.  lb. 

DEMURRER. 

See  ABBnstATioH.  2;  OnuB  and  Towns,  12;  Dbcedestr'  Estateb^  2; 
iNJxnrcnoN,  4;  FBAoncB,  1,  2,  6,  7, 12^  15;  Supreme  Coubt,  25. 

DEPOSITION. 

Oert^oaie  of^  Officer, — ^A  statement  by  an  officer  taking  a  deposition,  in 
nis  certificate  thereto,  that  a  party  to  the  action  had  not  appeared,  **  in 
person  or  by  attorney,''  is  sufficient     Hay  ▼.  The  SUOe,  ex  nst,  ete.,  837 

DESCENDANT. 

SeeDBSCESTEB. 

DESCENTa 
See  DiYOBCE,  4,  5 ;  Will,  2. 

WUL^HvAcand  and  Wife, — ^DeieemiafU.— Where  a  wife,  to  whom  real  es- 
tate has  been  devised,  dies  during  the  life  of  the  testator,  of  whom 
she  is  a  descendant,  the  widower  takes  no  interest  therein,  he  not 
beinff  her  descendant,  within  the  meaning  of  section  13  of  the  statute 
of  wills,  2  R.  a  1876,  p.  570.  Proiher  v.  iVotAer,  141 

DISABILITY. 
See  Tbebpasb^  4. 

DISCLAIMER. 

See  SuPBEicE  Court,  26. 

DISMISSAL. 

See  FoBMEB  ADJuraGAmaH,  1 ;  Liquob  Law,  3;  Supbekb  Coubt.  8|  12; 

14,  20,  21,  31. 

DISTURBING  MEETING. 
See  Cbiminal  Law,  5, 6. 


618  INDEX. 

DITCHES  AND  DBAIN8. 

1.  Acts  of  1867  and  lS7b.—Bepeod  cf  iStoftife.— The  act  of  March  9th,  1875, 
1  B.  S.  1876,  p.  428,  to  enable  the  owners  of  wet  lands  to  dram  the 
same,  etc.,  does  not  repeal,  but,  by  its  own  terms,  is  in  addition  to,  the 
act  of  March  11th,  1867,  3  Ind.  Stat.,  p.  228,  on  the  same  subject; 
but,  wherever  the  proyisions  of  such  acts  conflict  with  each  other, 
those  of  the  former  must  control.  JfciTtnsey  v.  jSowman,  88 

2.  8a.iM, — Petition, — The  petition  for  the  construction  of  a  drain  pursuant 
to  either  of  such  acts  must  allege,  and  the  proof  thereunder  show,  that 
such  drain  will  be  conducive  to  the  public  health,  convenience  or  wel- 
fare, or  of  public  benefit  or  utility.  /6. 

8.  Evidence.— R^fwrt  of  Appraiaen. — The  report  of  the  appraisers  of  a  pro- 
posed drain  is,  on  appeal  to  the  circuit  court,  one  of  the  papers  in  the 
case,  is  not  proper  evidence  to  sustain  itself,  and  raises  no  prima  facie 
presumption  of  the  correctness  of  the  action  of  such  appraisers.      lb, 

4.  Same. — Practice. — Such  proceeding,  on  appeal  to  the  circuit  court,  stands 
for  trial  de  novo.  lb. 

5.  AeH<m  to  Collect  Ass^mmL — CknUraet  to  Avoid  ThrealeTted  LitiffaHon. — ^In 

an  action  by  a  draining  company,  against  the  owner  of  certain  real  es- 
tate, to  collect  a  certaim  sum,  as  benefits  alleged  to  have  resulted 
from  the  construction  of  a  certain  drain,  the  complaint  alleged,  that 
the  defendant  was  the  owner  of  such  real  estate,  "  upon  which  the 
plaintiff  had  a  lien  for  the  payment  of  assessments  of  oenefits  result- 
ing to  said  real  estate  from  the  construction  of  "  said  drain ;  that  the 
plaintiff  was  about  to  enforce  such  lien,  when,  upon  the  promise  of 
the  defendant,  that,  if  suit  to  enforce  was  not  brought,  he  would  pay 
the  same  on  demand,  the  plaintiff  waived  its  right  to  such  lien ;  and 
that,  upon  demand  for  the  amount  due,  the  defendant  had  refused  to 
pay  the  same. 

Heidf  on  demurrer,  that  the  complaint  is  sufficient. 

HekL  also,  that  the  averment  as  to  such  a  lien  should,  on  motion  therefor, 
nave  oeen  made  more  specific. 

HaU  V.  The  Brearky  Bm  Draimng  Au^n^  520 

DIVORCE. 

1.  Alimony. — Alimony  is  incidental  to  a  divorce,  and  can  be  obtained  only 
by  the  decree  of  a  court,  upon  granting  a  divorce.         Moon  v.  Baum^  194 

2.  Contract  for  Alimony. — A  husband  and  wife,  during  the  pendency  of  a 
suit  between  them  for  divorce,  can  make  no  valid  agreement  as  to  ali- 
mony, independent  of  the  sanction  of  a  decree  granting  a  divorce.  lb. 

8.  Voluntary  Agreement, — Erformation. — ^An  agreement  between  a  husband 
and  wife,  made  during  the  pendency  of  a  suit  between  them  for  divorce, 
and  not  sanctioned  by  the  court,  that  he  will  pay  to  her  a  certain  sum 
as  alimony,  is  a  mere  voluntary  act  on  his  part,  and  can  neither  be 
enforced  nor  reformed  in  an  action  therefor  by  her.  lb, 

4.  Section  IS  of  the  Divorce  Ad  Construed. — Section  18  of  the  statute,  **  ng' 
ulating  the  granting  of  divorces,"  etc.,  2  B.  S.  1876,  p.  324,  gives  to  a 
divorced  wife,  on  the  death  of  her  divorced  husband,  no  interest  in  his 
real  estate.  Lash  v.  Lash,  526 

5.  Effect  of  Divorce  on  Joint  Tenancy. — Where  a  divorce  is  decreed  between 

a  husband  and  wife,  to  whom  real  estate  has  been  conveyed  "  as  joint 
tenants,  survivor  taking  the  whole,''  they  thereby  become  joint  tenants 
of  the  same  during  life,  and,  on  the  death  of  either,  the  whole  estate 
vests  in  the  survivor.  lb. 

DUPLICITY. 
See  Pleading,  11. 
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BUBESa 

SeeEyiDERCE^S. 

|!yoi^— The  fact  that  a  creditior,  by  means  of  threats,  made  by  him  to  his 
debtor,  that  he  will  resort  to  legal  proceedings  to  collect  a  valid  debt, 
owing  from  the  latter  to  the  former,  induces  the  debtor  to  ezecate  a 
promissory  note  therefor,  and  a  mortgage  on  real  estate  to  secure  its  pay- 
ment, constitutes  neither  duress  nor  fraud.  Snffdcr  v.  Braden^  143 

EASEMENT. 
See  Tbespasb,  3,  4,  5. 

ECCLESIASTICAL  C0UET8. 

gee  Mabbiagb,  2. 

ELECTIONS. 

1.  Qmiegtid  EUeHafL—Law  Gowmtn^.— On  the  trial,  by  Uie  proper  board  of 
commissioners,  of  a  proceeding  to  contest  an  election,  such  board  is 
ffovemed  "  by  the  roles  of  law  obtaining  in  circuit  courts.*' 

^  ^  *  Hodley  y,  Charidge,  202 

2.  Same.— Notice,— X  motion  in  snch  proceeding,  before  the  county  boardt 
an  a  special  appearance  for  that  purpose,  to  quash  the  notice  of  con- 
test, or  to  set  aside  the  process  and  the  service  thereof^  on  the  grounds 
that  they  are  **  irregular,  defective  and  insufficient,''  is  too  vagu^  un- 
certain and  indefinite,  and  points  out  no  valid  ground  of  objection.  lb. 

3.  Same, — -Appearance.— Where,  before  such  board,  after  the  making  of 
such  insufficient  motion,  the  contestee  enters  a  full  appearance  to  the 
proceeding,  he  may,  on  appeal  to  the  circuit  court,  on  special  appear- 
ance, renew  the  motion  made  by  him  before  the  county  hoard,  but  can 
not  make  a  new  and  different  motion  to  quash  the  notice.  lb. 

4.  Same, — Process. — The  notice  of  contest  in  snch  case  should  not  be  set 

aside,  or  adjudged  insufficient,  where  it  sufficiently  informs  the  con- 
testee that  a  contest  has  been  instituted  before  the  proper  county  board. 
Section  18  of  the  act  of  May  4th,  1852, 1  R.  S.  1876,  p.  448,  in  relation 
to  contested  elections,  so  far  as  it  prescribes  the  time  within,  or  the 
manner  in  which,  the  sheriff  shall  serve  a  notice  of  contest,  is  merelv 
directory.    The  SiaUy  ex  reL,  etc,,  v.  Hudson,  37  Ind.  198,  overruled.   lo. 

5.  Same. — Shaiff. — ^A  sheriff  is  authorized  by  law  to  serve  upon  the  con- 
testee a  copy  of  the  statement  of  the  grounds  of  contest,  delivered  to 
the  sherill  by  the  county  auditor,  and  his  return  of  such  service,  on 
the  notice  of  contest,  is  sufficient.  lb, 

6.  Same.-  MisUJce. — Evidenee, — A  mistake  in  the  count  of  votes  received 

by  a  candidate  for  an  office,  made  by  the  board  of  canvassers,  whether 
innocently  or  otherwise,  is  good  ground  for  contesting  an  election,  and 
evidence  of  the  same  is  admissible,  either  under  a  special  plea  of  such 
mistake  or  under  an  allegation  that  theoontestor  haa  received  a  higher 
number  of  votes  than  his  opponent.  lb, 

EMBEZZLEMENT. 

See  GuABDiAK  and  Wabd,  5. 

ESTOPPEL. 
See  Delivery  Bokd,  3;  Pbomissoby  Note,  11 ;  Vzkub,  Chanob  of,  4. 

EVICTION. 
See  MoBTQAOE,  3. 
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EVIDENCE. 


See Abbitration, 8, 9 ;  CiTiESAi9DTowKS,2to6, 14;  CoirrRACT.2;  Cboci- 
27AL  Law,  2, 6, 17, 18,  27, 28,  31,  35,  38,  45,  55,  58,  59, 60 ;  Decedents' 
Estates,  16;  Ditches  and  Dbatns,  3;  Elections,  6;  Husband  akd 
Wife,  4,  6,  6 ;  Injunction,  5, 6 :  iNSTRucnoi^r  to  Jury,  7 ;  Judgkeht, 
4;  Mabbiaoe,  4,  5;  Mechanic's  Lien,  2,  3;  Neqlioence,  3;  Plead- 
ing, 3,  13;  Practice,  3, 11, 13, 14;  Promissory  Note,  9,  10,  11, 16; 
Bailroad,  1, 5, 6 ;  Redemption,  5,  6 ;  Review  of  Judgment,  2;  Su- 
preme Court,  2  to  7,  9, 11, 13, 19,  33 ;  Trespass,  4 ;  Wilx^  5. 

1.  IVoeeedinga  SupplemeiUary  to  Execution. — On  the  trial  of  a  proceeding 
supplementary  to  execution,  by  a  creditor  against  his  debtor  and  a 
bank  alleged  to  have  funds  of  the  latter  on  deposit,  the  answer  of  such 
bank,  under  the  oath  of  its  president,  filed  in  the  cause,  is  not  evidence 
against  the  debtor.  O'Brien  v.  Flanden,  22 

2.  AdmiasUms  of  Party. — ^Proof  bv  the  plaintiff,  in  his  evidence  in  chiei, 
of  admissions  by  the  defendant  oi  the  plaintiff's  cause  of  action, 
though  denied  by  the  defendant  when  testifying  as  a  witness  in  his 
own  behalf,  i«  not  an  impeachment  of  the  latter,  authorizing  him  to 
give  evidence  of  his  own  declarations,  out  of  court,  in  accord  with  his 
testimony  in  court  as  a  witness.  WhiteaeU  v.  Heiney^  108 

8.  i\vmu8ory  .yofo.-*-l>arew.— In  an  action  upon  the  last  of  several  prom- 
issory notes,  given  in  the  same  transaction,  where  the  defence  relied 
npon  is  duress,  fraud  or  mistake  in  its  execution,  a  written  conlessiony 
under  oath,  by  the  defendant,  of  the  execution  and  justness  of  an- 
other of  such  notes,  filed  by  him  in  an  action  thereon  against  him,  is 
admissible  in  evidence.  Snyder  v.  BradeUf  143 

4*  Paymeni, — ^In  any  action  on  contract,  for  the  recovery  of  money,  oriei- 
nating  before  a  justice  of  the  peace,  evidence  of  payment  may  be 
given  without  plea,  either  there  or  on  appeal.  HtU  v.  SUepor^  221 

5.  Same. — Reee^ — New  Note  Taken  for  Old  One. — ^In  an  action  on  a  joint 
promissory  note,  a^nst  the  makers,  the  latter,  on  the  trial,  introduced 
m  evidence  a  receipt  executed  by  the  plaintiff,  acknowledging  the  re- 
ceipt, from  one  of  the  defendants,  of  a  certain  sum  in  money,  and  his 
promissory  note,  to  be  applied  on  the  promissory  note  of  the  other. 

Heidj  that,  in  the  absence  of  evidence  identifying  the  note  in  suit  with  that 
described  in  the  receipt,  the  evidence  is  insufficient  to  establish  pay- 
ment* 

Hddy  also,  that  the  taking  of  such  new  note  is  no  payment  of  such  joint 
note,  unless  taken  under  the  express  agreement  that  it  was  a  payment, 
and  at  the  risk  of  the  ^laintifiT 

Hddj  also,  such  receipt  having  been  so  given  in  evidence^  without  ohjec- 
,tion.  that  evidence,  showing  that  the  note  mentioned  m  the  suit  had 
not  Deen  paid,  is  proper.  Ih. 

6.  Miut  he  ReUvani. — Where,  on  the  trial  of  a  cause,  a  written  instrument 
is  offered  in  evidence,  which,  of  itself,  shows  notliing  making  it  rele- 
vant or  material,  and  is  accompanied  by  no  offer  to  show  that  fact  by 
other  evidence,  tnere  is  no  error  in  excluding  it 

The  O.  &  B.  8.  M.  Co.  v.  Newby,  670 

7.  Bill  of  Exceptions, — EMenee  Exdvded. — Where,  on  appeal  to  the  Su- 
preme Court,  the  exclusion  of  evidence  offered  is  complained  of,  such 
evidence  must  be  made  part  of  the  record  bv  a  bill  of  exceptions,  it 
not  beinff  sufficient  to  set  the  same  out  in,  ana  as  part  of,  a  motion  tor 
a  new  trial.  Ih, 

8.  Set-Off. — ^Where,  in  an  action  on  contract  for  a  money  demand,  the  de- 

fendant answers,  by  way  of  set-off,  an  indebtedness  for  services  per- 
formed by  him  lor  the  plaintiff,  the  fact  that  such  .services  were  to 
have  been,  by  a  certain  written  contract,  rendered  without  pay,  is  not 
reason  for  excluding  evidence  that  the  defendant  is  entitled  to  receive 
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pay  therefor,  where  it  is  alleged  in  the  answer,  that  a  sufaseqaent  con- 
tract for  payment  for  such  services  had  been  made.  lb, 

EXECUTION, 
See  Chattel  Mobtoage;  Delivery  Bond,  1 ;  Trespass,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Decedents'  Estates  ;   Master  CoMsossioNEBy  2 ;  MisxiMCE,  1 ;  Re- 
plevin, 3  to  6. 

EXEMPLIFICATION. 
See  Redemption,  5,  6. 

EXPERT. 
See  Nbolioence,  3. 

FALSE  PRETENCES. 
See  Criminal  Law,  7. 

FEES  AND  SALARIES. 
See  Sheriff. 

1.  County  Avditor. — Fees  for  Manaffing  School  JPVmA— Under  section  12  of 
the  fee  and  salary  act  of  March  12th,  1875, 1  R.  S.  1876,  p.  467,  a  county 
auditor  is  entitled  to  one  per  centum  per  annum  on  tne  wliole  of  the 
permanent  school  fund  of  his  county. 

The  Board  of  Comm^rSj  etc.,  ▼.  StropeSy  54 

2.  Same. — Statute  Construed, — **  The  school  fund  of  the  county,"  described 
in  such  section,  does  not  include  the  school  revenue  for  tuition.        lb, 

FORECLOSURE. 

See  MoRTGAos;  Notice. 

FOREIGN  CORPORATION. 
See  PROMiaaoBY  Note,  1. 

FORGERY. 
See  C^aMHTAL  Law,  14 ;  REPLEvnr,  2. 

FORMER  ADJUDICATION. 
See  PROMiasoRT  Note,  3  to  11 ;  Trespass,  6. 

1.  Beal  EtiaU,  Actitm  to  Becovar.—DimMeal  of  Came  After  U  has  Oone  to 
Jury, —  Waiver, — In  an  action  for  the  recovery  ol  real  estate,  the  de- 
fendant answered  former  adjudication,  alleging,  that,  in  a  former  ac- 
tion, between  the  same  parties,  for  the  recovery  of  the  same  real  estate, 
wherein  the  defendant  had  obtained  a  verdict  and  judgment  in  his 
favor,  the  plaintiff,  having  obtained  a  new  trial  as  a  matter  of  right, 
during  the  second  trial  and  after  the  jury  trying  the  same  had  retired 
to  defiberate  on  their  verdict,  had,  oy  leave  of  court,  and  without 
objection  by  the  defendant,  dismissed  the  cause  without  prejudice,  and 
judgment  was  rendered  accordingly,  with  costs,  for  the  oefendant. 

Hdd,  on  demurrer,  that,  such  dismissal  having  been  made  without  objection 
Dy  the  defendant,  the  answer  is  insufficient.  Carmikel  v.  Car,  183 

%  Pleading. — Copy  of  JiidgmevU, — An  answer  of  former  adjudication  is  not 
rendered  baa  on  demurrer  by  the  fact  that  a  transcript  of  the  plead- 
ings, proceedings  and  judgment  in  such  former  action  is  unnecessarily 
attached  thereto.  Richardson  v.  Jones,  240 
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-8.  Action  Againtt  Several  DdendcmU, — Beeovery  Affoina  One, — Where,  in  an 
action  against  several  aefendants,  for  an  alleged  indebtedness  dj  all, 
the  evidence  shows  an  indebtedness  owing  from  any  one  of  them,  the 
plaintiff  is  entitled  to  judgment  against  him ;  and  such  reooveir  is  a 
bar  to  another  action  for  such  indebtediiess,  wherein  the  same  debtor 
is  a  defendant  either  alone  or  with  others.  J6. 

4.  Same. — An  answer  of  former  adjudication,  alleging,  that,  in  a  former 
action  by  the  jplaintiff,  afc&inst  the  defendant  and  others,  for  the  same 
indebtedness,  judgment  had  been  recovered  by  the  defendants,  is 
sufficient.  lb. 

FRAUD. 

See  DEuiBDEH'itf  Estates,  4,  5 ;  Dubebb  ;  Eyidengb,  3 ;  Mechanic's  Lzkv, 
5;  Pabtitiok;  PsoMiBaoRT  Note,  7,  8,  18,  15,  16;  B,YPhE7is,  1,  2; 
Statute  of  LDCXTATioMa. 

AetUm  for  Delay, — JudgmerU,-^CoTUraet. — ^In  an  action  to  set  aside  a  judg- 
ment for  fraud  in  obtaining  it,  or  to  set  aside  or  reform  an  aneement 
for  fraud  in  its  execution,  the  lapse  of  a  |>eriod  of  five  years  m>m  the 
commission  of  the  alleged  fraud,  before  bringing  the  action,  will,  with- 
out a  valid  excuse  therefor,  defeat  the  action.         Moon  v.  Bataa^  194 

GAMING. 
See  Ckoosajs  Law,  1  to  4,  23, 63. 

GENERAL  CUSTOM. 
See  CmEB  akd  Towks^  5. 

GOVERNOR 
See  LiQUOB  Law,  11, 12. 

GRAND  JURY. 
See  Cbiminal  Law,  49. 

GRAND  LARCENY. 
See  Labceny. 

GUARDIAN  AD  LITEM. 
See  Bastabct,  1,  2 ;  Sukmons^  2. 

GUARDIAN  AND  WARD. 
See  iNFAirr,  2;  Pleading,  11. 

1.  Ouardian  of  Inaane  Per9on, — Duties  and  Fiawere  of, — ^The  same  duties  are 
required  of,  and  the  same  powers  granted  to.  the  guardian  of  an  insane 
person,  as  are  required  of,  and  granted  to,  the  guardian  of  a  minor,  so 
far  as  the  same  are  applicable.    Stumph  v.  Ouardianship  of  Pf&ffer^  472 

2  Neglect  of  Grttardiaw,-r-Jn^crf.— Where  a  guardian  allows  his  ward's 
money  to  lie  idle  in  his  hands  for  an  unreasonable  time,  or  mingles 
the  same  with  his  own,  he  is  chargeable  with  interest  thereon.  lb, 

3.  Report. — Order  <^  Court — Failure  to  Except, — Where,  on  making  a  report, 
intended  to  be  final,  of  the  estate  of  his  ward,  a  guardian,  pursuant  to 
an  order  of  the  court  and  without  exception  thereto,  makes  a  new  re- 
port of  such  estate,  charging  himself  with  an  increased  amount,  he 
can  not  afterward  object  to  such  order.  Jb. 

4.  Ouardinnehif  TerminaJUd  by  Deaih. — Duty  of  Guardian, — Oonleimpt, — ^The 
guardianship  of  an  insane  person  is  terminated  bv  the  deatn  of  the 
ward,  and  the  duty  of  the  guardian  then  is  to  fully  account  for,  and 
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pa}r  over  to  the  proper  person,  all  of  his  deceased  ward's  estate  re* 
maininff  in  his  hanas ;  but  his  performance  of  such  duty  can  not  be 
enforced  by  an  order  of  the  court  to  pay  such  estate  into  court,  for 
the  use  of  the  proper  person,  within  a  certain  time,  or  '*  show  cause 
why  he  does  not  stand  m  contempt''  lb, 

6.  Same. — Remedy  of  Heir, — EmbetsHng  Ouardian, — Where  a  guardian  fails 
to  account  for,  and  pa^  over,  the  estate  of  his  deceased  ward,  the  rem- 
edy of  the  person  entitled  to  such  estate  is  by  an  action  against  the 
Sardian  personally,  or  on  his  bond ;  as  section  161  of  the  act  in  re- 
^  ion  to  the  settlement  of  decedent's  estates,  2  B.  8. 1876,  p.  549,  pro- 
viding that  an  embessling  administrator  or  executor  may  be  attached 
and  imprisoned,  does  not  apply  to  an  embessling  guardian.  lb, 

HANDWRITING. 
See  HcsBAio)  and  Wife,  6. 

fflGHWAY. 

See  Cbdohai.  Law,  43 ;  Railboab,  2. 

!•  LooaiUm, — PBtition. — Bepori  by  Viewen. — A  petition  for  the  location  of 
a  highway,  and  the  reports  of  viewers  and  reviewers  locating  he  same, 
describing  the  beginning-point  thereof  as  being  "  at  or  near  the*  residence 
of"  a  person  named,  are  too  indefinite  and  uncertain  to  authorize  the 
location  of  the  same.  De  Long  v.  Schimmd,  64 

2.  Same, — ^The  report  of  the  viewers  locating  a  proposed  highway  should 
describe  its  width.  lb, 

HUSBAND  AND  WIFE. 

See  Desckntb  ;  Dtvobce  ;  Mabbied  Womak  ;  Mobsgaoe,  4 ;  Ts^wa, 

1.  Money  Loaned  to  W^e. — A  husband  is  not  liable  for  money  loaned  to 
his  wife  without  his  knowledge  or  consent.  jSAeeAan  v.  Orotiby,  205 

2.  Prind'pal  and  Agent, — Mortgage, — Where  a  creditor  prepares  a  promis- 
soiT  note  payable  to  himself,  and  a  mortgase  on  real  estate  belonging 
to  nis  debtors  wife,  to  secure  such  note,  and  sends  them  to  the  debtor 
for  his  signature,  and  to  procure  his  wife's  signature  to  the  same,  he 
thereby  constitutes  the  husband  his  agent  for  such  purpose ;  and  if  he 
pats  it  in  the  power  of  such  agent  to  procure  the  signature  of  the 
wife  by  falsely  representing  that  the  consideration  of  such  note  and 
mortgage  is  merchandise  to  be  shipped  to  her  for  her  use  in  a  business 
she  is  carrying  on  for  herself,  he  will  be  bound  by  such  statements. 

HaekU  v.  MwU,  493 

3.  Same, — FaUwre  of  Oonndera^ion, — Where  the  wife  signs  such  a  mortgage, 

upon  such  a  connideration,  and  the  merchandise  is  not  sent,  there  is  a 
failure  of  consideration  as  to  her,  which  will  be  a  good  defence  against 
an  assignee  of  such  note  and  mortgage.  lb, 

4.  Same, — Evidence, — Where  husband  and  wife  are  sued  jointly  on  such 
note  and  mortgage,  and  each  files  a  separate  answer,  and  issues  are 
joined  under  the  same,  the  husband  is  a  competent  witness  in  his  own 
behalf,  although  his  evidence  may  enure  to  the  benefit  of  his  wife.    lb, 

5.  Same, — The  handwriting  of  letters  used  in  evidence  by  the  husband, 
havine  been  once  proved  by  competent  evidence,  the  letters  may  after- 
ward be  used  by  any  party  to  the  record,  without  further  proof  of  hand- 
writing, lb, 

6.  Action  for  Goods  Sold  to  Wife, — Evidence, — Where,  in  an  action  to  re- 
cover of  the  defendant  for  goods  sold  and  delivered  to  his  wife  by  the 
plaintiff,  in  the  absence  of  the  defendant,  it  may  be  believed  from  the 
evidence,  that  the  defendant,  subsequent  to  the  {)urchase,  on  being  in- 
formed thereof,  had  ratified  the  same,  and  promised  to  pay  it,  the  ex- 
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Istence  of  facts  authorizing  such  purchase  may  be  inferred  therefrom, 
and  the  Supreme  Court)  on  appeal,  will  not  disturb  a  finding  for  the 
plaintiff  although,  at  the  time  of  tne  purchase,  the  defendant  and  his 
wife  were  living  separate,  and  the  goods  were  not  neceflsaries. 

Mick/dberry  v.  Haartey^  523 

IMPEACHMENT. 
See  Cbdonaii  Law,  23,  33, 35, 52;  Evidskcb,  1 ;  Masbiaoi^  4. 

INDEMKITY. 
See  Mobtqaox,  3, 4;  Rulbqab,  4. 

INDICTMENT. 

See  Gbimikal  Law,  1, 5, 7,  8, 14,  24,  25,  26,  41, 42, 43, 50, 61, 68;  Liquob 

Law,  1, 4, 13. 

INFANT. 
See  Bastabdy;  Summobb. 

1.  ilsadin^. — Gbn^roe^. — Rodifioaiion, — In  an  action  to  woofver  for  work  and 
labor  performed  for  the  defendant,  by  the  plaintiff,  during  the  minor- 
ity of  the  latter,  the  defendant  answered,  tnat  such  services  had  been 
rendered  pursuant  to  a  contract  between  the  parties,  that  the  defend- 
ant had  fully  paid  for  them  in  accordance  wita  the  terms  of  such  con- 
tract, and  that  the  plaintifil  after  attaining  his  majority,  and  with  full 
knowledge  of  the  facts/had  ratified  such  contract. 

Heidf  on  demurrer,  that  the  averment  of  ratification  is  sufficient. 

VoUea  V.  Beard,  510 

2.  iSbme. — Char^lfan  and  Ward, — SetUemeni  by  Chutrdian, — ^An  answer  in 
such  action  alleged,  that  such  services  had  been  performed  while  the 
defendant  was  tne  guardian  of  the  plaintiff,  that  the  defendant  had 
fully  settled  his  trust,  received  the  receipt  of  his  ward  in  full,  and 
been  discharged  from  his  trust  bv  the  proper  court,  on  filing  his  final 
report,  which,  however,  contained  no  account  of  the  matter  in  contro- 
Tersy,  and  that  said  report  had  been  approved  more  than  three  years 
prior  to  the  commencement  of  the  action. 

Hd£  that,  for  want  of  a  direct  averment  that  the  matter  in  oontroversv 
aad  been  indoded  in  such  settlement,  the  answer  is  insofficient.      Jo. 

INJUNCTION. 

See  GnxEBASD Towns,  14 ;  JuDOHrarr,  1 ;  Pabtitiok;  Sufbeice OofUBT, 30; 

Tbttstb. 

1.  D^ectioe  Bond, — A  bond  executed  by  the  plaintiffs,  in  an  action  against 
severid  defendants,  to  obtain  a  temporary  injunction,  enures  to  the 
benefit  of  all  the  defendants,  though,  in  its  terms,  it  is  executed  to  but 
one  of  ^em.  Bodm  v.  DiH,  273 

2.  Same, — Suggeeting  D^eet, — Fleadmg, — ^In  an  action  upon  such  defective 

bond,  by  such  defendants,  the  complaint  need  not  suggest  such  defect, 
where  the  bond,  upon  its  faoe^  itself  suggests  the  same.  lb, 

3.  Same. — CfondiUoi^ — ^A  bond  executed  in  a  proceeding  to  obtain  an  injnne- 

tion,  providing  ''for  the  payment  of  all  damages  and  costs"  sustained 
by  the  obligee  by  reason  of  such  injunction,  "should  the  same  be 
wrongful,"  has  but  one  condition,  which  is,  that  the  injunction  should 
be  wrongful.  lb, 

4.  iSbifie. — Breach, — Demurrer,'-^Motion  to  Strike  Out. — ^In  an  action  upon 
such  bond,  but  one  breach  is  assiffnable,  which  is,  that  the  injunction 
was  wrongful ;  but,  if  additional  oreaches  be  assigned,  the  remedy  is, 
not  by  demurrer  to  such  breaches,  but  by  motion  to  strike  them  oat.  Ib» 
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6-  &«!«.— JSWdence.— Under  the  isroe  formed  in  rach  action  by  the  gen- 
eral  denial,  the  bond  in  suit  may  be  given  in  evidence  without  proof 
of  its  execution.  ^^' 

6.  i&me.— A  finding  for  the  plaintifi*  in  anch  action  can  not  be  rendered, 
unless  the  bond  is  given  in  evidence.  ^' 

INSANE  PEBSON. 
See  GuABDiAN  and  Wabd. 

INSANITY. 
See  Wnx,  6. 

INSOLVENCY. 
See  Pbomibbobt  Notx,  IS. 

INSTRUCTION  TO  JURY. 

See  Crm  Ain>  TownB,  8 ;  Cbiminal  Law,  20,  27, 28, 29, 82, 36, 36, 66, 57 ; 
Marriage,  6 ;  Fromibboby  Noib,  11 :  Supbkme  Court,  6, 11  *  Wab- 
BAifFY,  8 ;  Well,  6,  7,  8. 

1.  AuumpHon  rf  Fact^'—Admisswns. — A  statement  of  the  conrt  to  the  jnij 

trying  the  cause,  made  in  its  instmctions  to  them,  that  certain  speci- 
fied matters  have  been  admitted  by  the  parties  to  the  action  to  be  tme, 
will,  on  appeal  to  the  Supreme  Court,  be  presumed  to  be  true,  in  the  ab- 
sence of  anything  in  the  record  to  the  contrary.     Hwda  v.  Jawbou^  121 

2.  Same, — An  instruction  to  the  jurv  trying  a  cause,  that,  if  a  person  once 
knows  a  particular  thing,  he  will  be  presumed  to  retain  it  indefinitely 
thereafter  in  his  memory,  is  erroneous.  lo, 

3.  BoEmdam  Error, — Where  an  instruction  given  to  the  jury  embraces  the 
substance  of  one  asked  and  refused,  error  in  such  refusal  is  harmless. 

OUy  qf  JndiotMipoIti  v.  OoMtcn,  224 

4.  A8$umplion  of  Fa4A,— An  assumption,  in  an  instruction  to  a  jury,  of  a 
fact  of  whidi  there  is  no  evidence,  is  harmless,  when  such  assumption 
is  in  favor  of  the  party  complaining  thereof.      Fergwon  v.  Honer^  438 

6.  New  TriaL — Where  the  substance  of  an  instruction  asked  and  refused 
to  be  given  to  a  jury  is  covered  by  one  given,  such  refusal  is  not  ground 
for  a  new  trial.  LewUen  v.  Oomtf,  442 

6.  SupreTne  Court, — Where,  on  appeal  to  the  Supreme  Court,  the  evidence 

is  not  in  the  record,  the  applicability  to  the  evidence  of  the  instruc- 
tions to  the  jury  can  not  be  considered.  Ih, 

7.  Evidenet. — Supreme  Court. — Where  an  instruction  to  the  jury  trying  a 
cause,  in  reference  to  the  evidence  necessary  to  sustain  the  issues 
therein,  is  abstractly  wrong,  and  the  evidence  referred  to  is  inadmissi- 
ble under  any  supposable  state  of  facts  arising  under  the  issues,  the 

giving  of  such  instruction  is  cause  for  a  new  trial,  and  on  appeal  to  the 
upreme  Court,  is  ground  for  a  reversal,  though  the  evidence  given  be 
not  in  the  record.  Bibner  v.  Wnghi,  486 

INTEREST. 

See  QuABDiAH  Am)  Wabi>,  2;  Master ComnBiONEB :  Promissobt  Nok 

4  to  11. 

CovUraei  nci  in  Writing, — IUeoupmeni.—By  section  6  of  the  act  of  March  7th, 
1861, 2  G.  A  H.^  p.  656,  and  by  the  act  of  March  9th,  1867, 1  R.  S.  1876, 
p.  599.  concerning  interest  on  money,  all  interest  contracted  for  in  ex- 
cess 01  six  per  cent,  per  annum,  by  a  contract  not  in  writing,  may  be 
recouped.  St^^dar  v.  Braden,  14& 

Vol.  LVIL— 40 
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INTERROGATORIES  TO  JURY. 
See  Conveyance,  3;  Lxquor  Law,  7. 

INTOXICATION. 
See  Criminal  Law,  20. 

JOINT  TENANCY. 
See  DiYOBCE,  5. 

JUDGMENT. 

See  Appeal;  Attachhent;  Contract,  1;  Criminal  Law,  62;  Fraud; 
Partition  ;  Pleading,  9 ;  Promissory  Note,  3  to  11 ;  Redemption, 
1.  2,  5,  6;  Review  of  Judgment;  Supreme  Court,  16,  17,  22,  29; 
Taxes;  Trespass;  Trusts. 

1.  Review  of. — Ir^netion. — ^That  a  promissory  note  npon  which  a  jadg- 
ment  has  been  rendered  was  usarious,  and  that  the  defendant  was 
induced  to  make  no  defence  thereto  hj  the  promise  of  the  plainti£f 
that  no  execution  should  issue,  are  not  grounds  for  reviewing  snch 
judgment,  and  enjoining  an  execution  thereon.       Mitchell  ▼.  Boye^  19 

2.  Same, — Fleadina, — A  complaint  to  review  a  judgment  should  contain  a 
full  and  complete  transcript  of  the  pleadings,  proceedings  and  judg- 
ment in  the  cause  sought  to  be  reviewed.  lb, 

3.  By  Gonfession  Without  Orediior^s  Ooruent. — Bat^ieaiion, — ^A  judgment  by 
confession,  entered  without  the  consent  or  knowledge  of  the  creditcur 
in  whose  favor  it  is  rendered,  is,  unles^atified  byhim,  wholly  invalid. 

Haggarty  v.  Judayf  154 

4.  8ame.-^Eoidenoe. — Where  such  a  jud^ent  has  been  so  rendered,  the 

mere  silence  of  the  creditor,  or  his  failure  to  object,  when  informed  of 
the  same,  is  not  a  ratification  of  such  judgment,  though  admissible  as 
evidence  tending  to  prove  the  same.  lb. 

5.  Same* — What  a  Batifieaiian  is. — A  ratification  is  an  agreement  to  adopt 

an  act  performed  by  another  for  Uie  one  who  agrees  to  adopt  it,  or  the 
confirmation  of  a  voidable  act.  Tb. 

6.  Same, — Oof^estion    by  Ifuohent    Joint    Debtor, — BrotMMory  Note, — ^The 

payee  of  a  promissory  note  executed  by  several  joint  makers,  one  of 
whom  he  knew  was  insolvent,  at  the  request  of  the  latter,  left  the  same 
with  a  justice  of  the  peace  for  collection,  with  directions  to  issue  pro- 
cess ;  but  the  justice,  though  having  the  means  of  acquiring  jurLsdic- 
tibn  of  the  persons  of  such  insolvent  and  another  of  such  makers, 
permitted  such  insolvent,  without  the  issuing  of  proceaa  and  without 
the  knowledge  of  the  pavee,  to  confess  judgment  m  favor  of  the  latter. 
And  the  payee,  upon  being  informed  thereof,  without  either  agreeing 
or  objecting  to  such  judgment,  instituted  suit  upon  such  note  a^ain^t 
all  of  such  makers,  whereupon  they  pleaded  ana  proved  such  former 
recovery. 
Heldf  that  such  recovery  was  had  without  the  knowledge  or  consent  of  the 
payee,  that  he  never  ratified  the  same,  and  that  it  is  no  bar  to  the 
action.  lb. 

JUDiaAL  NOTICE. 

See  Liquor  Law,  1, 11 ;  - 

JURISDICTION. 

See  Banxruptct  ;  Decedents'  Eotates,  1 ;  Liquor  Law,  2 ;  Nones ; 

Redemption,  5 ;  Venue,  Change  of,  2, 4. 
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JURY. 
See  Gbdonai.  Law,  12, 15, 16,  aO;  PAAoncs,  4^  5. 

JUSTICE  OF  THE  PEACE^ 
See  AfPSAL  Bond,  4, 6, 6;  Evtoencb,  4;  LiquoB  Law,  2;  Vxnu&  Change 

OF,  1, 

LAEE& 

See  RcPABiAN  Frofbibtob. 

LANDLORD  AND  TENANT. 
See  AssiGNHENT  FOR  Benefit  of  Cbxditobs. 

LARCENY. 
See  Cbhos/ll  Law,  32,  40,  41. 

LEVY. 
See  Chattel  Mobtgaqe,  1 ;  Deliveby  Boei),  1. 

LICENSE. 
See  TRESPAaS)  1. 

LIEN. 
See  DircHES  Aim  Dbainb,  5;  Pabtiiion ;  BxDEwmov,  1 ;  Tbtoib. 

LIMITATIONS. 

See  Statute  of  LnoTATioim. 

LIQUOR  LAW. 

1.  Common  Nuitomee. — Act  of  1875. — Section  17. — An  indictment  against  a 
defendant  who  had  a  license  to  seU  intoxicating  liquor  charged,  that, 
"  on  the  let  day  of  June,  A.  D.  1875,''  and  thence  up  till  the  finding  of 
the  indictment,  the  defendant  kept  the  place  where  he  sold  intoxicat- 
ing liquor  in  a  disorderly  manner,  etc. 

Held,  mat,  under  the  proviso  of  section  17  of  the  act  of  March  I7th,  1875, 
1  R.  8. 1876,  p.  869,  regulating  the  sale  of  intoxicating  liquors,  the 
offence  chareed  was  not  punishable  until  after  the  close  of  the  regular 
sessions  of  ttie  boards  of^  commissioners  next  after  the  taking  effect  of 
such  act. 

Hdd,  also,  that  the  courts  of  this  State  will  take  judicial  notice  that  such 
regular  sessions  of  such  boatrds  of  commissioners  convened  on  Monday, 
June  7th,  1875. 

Held,  also,  that  the  offence  charged  could  not  be  committed  on  June  1st, 
1875,  that  no  other  time  is  sufficiently  laid  in  such  indictment,  and, 
therefore,  that  the  indictment  is  bad  on  motion  to  quash.  CoUms  v.  StaUy  5 

2.  JJfUawfrd  Sale, — Jvriadietion, — A  justice  of  the  peace  has  jurisdiction  of 
a  cause  commenced  before  him  by  affidavit,  charging  the  defendant 
with  selling  intoxicating  liquors,  without  license,  in  a  less  quantity 
than  a  quart  at  a  time,  to  be  drank  on  his  premises.    State  v.  Woulfe,  u 

3.  Joimi  Proeecviion. — Dumtsso/  as  to  One. — A  joint  prosecution  of  two  or 
more  defendants,  for  an  unlawful  sale  of  intoxicating  liquor,  may  be 
dismissed  by  the  prosecuting  attorney  as  to  any  one  or  more  of  them, 
and  prosecuted  as  to  the  others,  such  dismissal  being' equivalent  to  a 
nolle  prosequi*  Ih. 

4.  JncKe^mefU. — Quanltlv. — An  indictment  for  an  unlawful  sale  of  intoxi- 
cating liquor,  which  contains  no  averment  a^  to  the  quantity  sold,  is 
insufficient.  MamwlU  v.  TU  ^aU,  63 
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6.  A^yxjiMm  for  Lieenae, — Remonttrance,  Where  Filed. — A  remonstrance 
against  the  granting  of  a  petition  tor  a  license  to  sell  intoxicating 
liquors  must  be  fil^  before  the  board  of  commissioners  where  such 
petition  is  pending.  MiU^r  v.  YTock,  91 

6.  &WK. — Appefd  to  OircuU  Court. — New  .BcmoiM^ront.— fVadt(».-;-On  appeal 

to  the  circuit  court  from  the  action  of  a  board  of  commissioners  on  a 
petition  for  such  license,  that  court  has  no  power,  on  the  withdrawal 
of  a  remonstrance  made  before  such  boara,  to  allow  a  new  part/  to 
•appear  and  file  a  remonstrance.  lb. 

7.  Same. — QuaHfioations  of  ApplioarU. — ^On  the  trial,  in  the  circuit  court,  of 

an  application  for  license  to  aell  intoxicating  liquors,  made  under  the 
act  of  March  17th,  1875, 1  R.  S.  1876,  p.  869,  the  iury  trying  the  cause 
returned,  with  their  general  verdict  refusine  such  license,  answers  to 
interrogatories  propounded  to  them,  finding  the  applicant  to  be  a  sober 
and  moral  man,  and  that  he  was,  at  the  time  of  giving  notice  of  his 
application,  a  temperate,  moral  man,  of  the  age  oi  twenty-one  years, 
and  a  resident  of  the  township,  county  and  State  where  he  had  made 
his  application.  Thev  also  found  that  he  was  not  *'  a  fit  man  to  sell 
intoxicating  li(juorB,''etc 

Held,  that  the  applicant  was  entitled  to  a  license  on  the  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict. 

Heldf  also,  that  the  finding,  that  the  applicant  was  unfit  to  be  trusted  with 
the  sale  of  intoxicating  liquors,  was,  in  view  of  the  other  findings,  a 
mere  conclusion  of  law  /6. 

8.  Act  of  1873.— ilefoon  on  Bond.^Seelioiu  3  and  12.— Under  (he  provi- 
sions of  the  act  of  February  27th,  1873,  Acts  1873,  p.  161,  regulating 
the  sale  of  intoxicating  liquors,  an  action  upon  the  bond  of  a  person 
having  a  license  under  such  act  was  authorized  by  section  3  tnereof 
only,  tne  action  authorized  by  section  12  thereof  being  merely  per- 
sonal. Baker  v.  McCoyy  215 

9.  Joint  Action  on  Several  Bonds. — Motion  to  Separate. — A  joint  action  against 
several  persons,  bavins  separate  licenses  under  such  act,  and  their  sev- 
eral sureties,  upon  their  several  bonds,  could  not  be  maintained ;  and, 
where  so  joined  in  the  same  action,  a  motion  to  separate  the  complaint 
into  as  many  separate  actions  as  there  are  separate  bonds,  making  the 
principal  and  sureties  on  each  bond  the  only  defendants  in  the  action 
thereon,  should  be  sustained.  lb. 

10.  Same. — Demurrer  by  Sureties. — Where  such  motion  to  separate  is  over- 
ruled, the  error  is  not  cured  by  subsei^uently  sustaining  a  demurrer  bv 
the  sureties  alone,  thus  leaving  the  principals  only  as  defendants.   lb. 

11.  Judicial  NoHee.^^Oovemor'e  Prodamjoiion. — The  courts  of  this  State  take 
judicial  notice  of  a  proclamation  by  the  Governor,  declaring  in  force 
an  act  of  the  Legislature  containing  no  emergency  clause. 

DoiodeU  V.  The  StaU,  333 

12.  Same.—Aet  of  1877.— Act  of  lS7b.— Repeal  (fSUOute.— The  net  of  March 
5th^  1877,  Acts  Beg.  Sess  1877,  p.  92^  m  relation  to  the  sale  of  intoxi- 
cating liquors,  went  into  effect,  b^  virtue  of  the  Governor's  proclama- 
tion, on  July  2d,  1877,  and,  by  implication,  repeals  section  9  of  the 
aet  of  March  17th,  1875, 1  R.  S.  1876,  p.  869,  on  the  same  subject.    lb. 

13.  Same. — Affidamt. — Sale  on  Sunday. — An  affidavit,  chamng  an  unlawful 
sale  of  intoxicating  liquor  on  Sunday,  must,  to  be  sufficient  under  such 
act  of  March  5th,  1877,  charge,  that  such  liquor  was  sold  '*  to  be  drank 
as  a  beverage."  lb. 

14  Sale  Without  Lteense. — Principal  and  Agent. — On  the  trial  of  a  defend- 
ant charged  with  selling  intoxicating  liquor,  without  license,  in  a  less 
quantity  than  a  quart  at  a  time,  the  evidence  established  that  the  de- 
fendant, who  was  the  owner  of  the  premices  where  the  sale  was  made, 
had  made  such  sale  pursuant  to,  and  in  compliance  with,  the  terms  oi 
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a  written  contract,  entered  into  bj  the  defcndant^  who  had  no  license, 
and  another  who  had  a  license,  whereby  the  defendant  leased  snch 
premises  to  the  licensee  for  a  saloon,  upon  condition  that  the  licensee 
should  furniflh  the  stock  necessary  to  carry  on  the  business,  that  the 
defendant,  in  the  name  of  the  licensee,  should  make  all  purchases  and 
sales  of  such  stock,  should  pay  all  debts  and  expenses  incurred  in  car- 
rying on  the  business  out  of  the  proceeds  thereof,  and  thai,  for  his  ser- 
vices and  the  rent  of  his  building,  he  should  receive  all  the  profits  of 
the  business,  except  a  certain  sum  per  diem,  which  was  to  be  paid  to 
the  licensee. 
Held,  that,  by  the  terms  of  such  agreement,  the  licensee  and  defendant  be- 
came, as  between  themselves,  not  partners,  but  principal  and  agent,  and 
that  such  sale  was  protected  by  such  license.     Kdser  v.  The  Siale,  379 

LOST  INSTRUMENT. 
See  Akbeibatiok,  4,  9 ;  Pbomi880by  Non^  2. 

MANDATE. 
SeeTAXBB. 

MANSLAUGHTER 
See  Cbjmdsial  Law,  8  to  13,  26,  28. 

MAIOUAGE. 
See  WnjiS,  3,  4. 

1.  OontracL — Breach, — AetUm. — Common  Law, — An  action  at  common  law, 
in  a  common  law  court,  existed  long  prior  to  the  fourth  year  of  James 
I.  for  a  breach  of  a  marriage  contract.  Shori  v.  SUMiy  29 

2.  Same, — EodesiaBtical  Gowts. — The  establishmoit  of  separate  ecclesiastical 
courts  in  England  by  William  L  was  not  part  of  the  common  law,  and 
the  statutes  of  England  in  relation  to  such  courts  were  not  in  aid,  but 
in  derogation,  of  me  common  law,  were  local  to  England,  and  were 
never  in  force  in  this  State.  lb, 

3.  Same, — Statute  cf  Fraiude, — A  promise  to  marry  is  not  void  by  the  stat- 

ute of  frauds  merely  because  not  made  in  writing.  lb. 

4.  Same, — Chameter, — Impeaehment — ^In  an  action  for  a  breach  of  a  mar- 
riace  contract,  the  character  of  the  plaintiff  for  chastity  can  not  be  at- 
tacked by  evidence  of  statements  of  a  deceased  person  concerning  such 
chastity.  lb, 

5.  Same, — Instruetion  to  Jury, — Supreme  CottH.~Where,  in  such  case,  on  ap- 
peal to  the  Supreme  Court,  tne  evidence  is  not  in  the  record,  an  in- 
struction to  the  jury,  that  they  might  consider  evidence  of  illicit  inter- 
course between  the  plaintifi"  and  defendant,  so  far  as  the  same  tended 
to  prove  or  disprove  the  question  in  issue,  will  be  presumed  to  have 
been  proper.  lb. 

MARRIED  WOMAN. 

1.  Separate  Beal  Estate, — Oontract. — MeehanU^s  Lien, — ^To  enforce  a  lien 

i^ainst  the  separate  real  estate  of  a  married  woman,  for  an  all^^  in- 
debtedness contracted  by  her  for  its  improvement,  she  must,  by  her 
contract,  have  expressly  intended  and  agreed  that  the  indebtedness 
should  be  a  charge  against  the  realty.  Dame  v.  Coffman,  345 

2.  Same. — No  GoniraU  Implied, — ^The  fact  that  she  contracted  for  improve- 
ments, and  caused  them  to  be  placed  on  her  separate  real  estate,  will 
not  raise  an  implied  contract  to  charge  the  same  upon  such  realty.    lb, 

3.  Same, — ^In  the  absence  of  such  agreement  by  her  to  make  snch  indebt- 
edness a  charge  on  her  separate  real  estate,  the  whole  contract  is  void, 
and  can  not  m  enforced.  lb. 
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MASTER  AND  SEBVANT. 
See  NsaLiGENCEy  1,  4,  5. 

MASTER  CX)MMISSIOX£B. 

1.  Report, — ^Where  a  cause  is  referred  to  a  master  oommissioner,  his  find- 
ing of  the  facts  and  his  conclusions  must  be  such  that  a  judgment  can 
he  rendered  thereon ;  and,  if  thej  are  so  imperfect  that  ludgment  can 
not  be  rendered,  the  court,  before  discharsing  him,  should  require  him 
to  perfect  the  same.  Beid  y.  The  StaU^  ex  rd^  efe.,  406 

2.  Same. — Swi  on  Administrator'B  Bond, — Intereet, — In  an  action  on  the  re- 

lation of  an  administrator  de  bonis  non  of  ike  estate  of  a  decedent,  on 
the  bond  of  his  predecessor,  the  cause  was  referred  to  a  master  com- 
missioner, who  reported  that  a  certain  sum,  belonging  to  such  estate, 
remained  in  the  defendant's  hand^  but  that  such  sum  included  no  in- 
terest ;  whereupon  the  court  rendered  judgment  for  an  amount  includ- 
ing such  sum,  with  interest  thereon  and  a  penalty. 

Hddf  on  motion  for  a  new  trial,  that  the  addition  of  such  interest  and  pen- 
alty by  the  court  was  erroneous. 

HeUtj  also,  that  the  master  commissioner,  in  his  finding,  might  have  allowed 
mterest  and  penalty.  J6. 

MECHANICTS  LIEN. 
See  Marrtkt)  Wohak. 

1.  Action  by  Laborer  Against  Ovmer. — Pleading, — In  an  action  by  a  me- 
chanic, employed  by  a  contractor,  against  the  owner  of  real  estate,  to 
enforce  a  hen  for  labor  expended  by  the  plaintifi*  in  the  erection,  by 
the  contractor,  for  the  owner,  of  a  building  thereon,  an  averment  in 
the  complaint,  referring  to  a  bill  of  particulars  attached  thereto,  which 
shows  the  amount  due  irom  the  contractor  to  the  plaintiff,  is  sufficient. 

Merritt  y.  PBormm,  384 

2.  Same, — Evidence, — Beeord  of  Notice, — ^The  record  of  the  notice  of  in- 
tention to  hold  a  lien,  filed  by  a  mechanic  against  the  owner  of  prop- 
erty^ for  the  debt  oi  the  contractor  to  the  mechanic,  is  competent 
evidenoe  in  an  action  by  the  mechanic  against  such  owner,  to  ^orce 
a  mechanic's  lien.  Bt, 

3.  Same, —  Value  of  Services.-^The  defendant  owner  in  such  action  may 
give  evidence  that  the  value  of  the  services  rendered  by  the  plaintiflf 
for  the  contractor  are  not  worth  the  amount  charged  in  his  notice  of 
lien  and  bill  of  particulars.  lb. 

4.  Same, — Defence, — Pcaimeni. — It  is  no  sufficient  answer  in  such  action, 

that  the  oefendant,  before  he  had  notice  of  the  mechanic's  lien,  had 
paid  the  contractor  in  full.  lb. 

5.  Same, — Fraud, — ^It  is  no  sufficient  answer  in  such  action,  that  the  de- 

fendant had  paid  the  contractor  in  full,  and  that  the  plaintifi*  had 

thereafter  permitted  the  contractor  to  leave  the  State,  taking  with  him 

property  sufficient  to  pay  the  plaintifi^'s  claim,  without  attempting  to 

.    collect  the  same,  with  intent  to  defraud  the  defendant.  lb, 

6.  Material  Man, — FUadvng, — A  complaint  to  enforce  a  mechanic's  lien,  for 
materials  used  in  the  construction  of  a  building,  must  allege  that  such 
materials  were  furnished  specially  for  that  building. 

City  of  OrawfordsmUe  v.  Loekhari,  AlTJ 

7.  Action  by  Sub-Gontraetor  Against  Ovmer, — Notice, — Pleading, — ^In  an  ac- 
tion by  a  sub-contractor,  against  the  owner  of  real  estate  on  which  a 
contractor  has  erected  a  building  for  the  owner,  to  recover  for  mate- 
rials furnished  by  the  sub-contractor  to  the  contractor  for  such  build- 
ing, the  complaint  need  not  set  out  a  copy  of  the  notice  by  the  sub-oon- 
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tractor  to  the  owner,  required  hj  section  649, 2  R  S.  1876,  p.  267,  as  Buch 
notice  is  not  the  foundation  of  the  action. 

Irwin  y.  OUy  cf  OroMfordniXlA^  492 

MISJOINDER  OF  ACTIONS, 
See  LiquoB  Law,  8,  9, 10. 

MISTAKE. 

See  Appeal,  2, 3;  Cokvetakce,  1 ;  Elbctiomb,  6;  EvmsNCB,  3;  Tbdsib; 

Vendor  and  Purchaser,  3. 

1.  Negligence, — PUadMig,--'ln  an  action  by  A.,  against  B.  and  C.  personally, 
to  recoyer  mone^  paid  b^  mistake,  tne  complaint  alleged,  that  B.,  as 
administrator  ox  a  certain  decedent's  estate,  had  represented  to  A., 
that  he  held  a  promissory  note  against  A.  as  surety,  and  another  as 
principal,  and  tnat  he  had  placed  the  same  in  the  hands  of  C,  his  at- 
torney, for  collection ;  that  A.,  under  the  impression  that  B.'s  state- 
ment was  correct,  had  paid  to  C.  the  amount  of  the  note  and  lifted  it, 
whereupon  he  discoyered  that  he  had  neyer  executed  the  note ;  that 
thereupon,  while  the  money  was  yet  in  G.'s  hands,  he  informed  the  de- 
fendants 01  the  mistake,  tendered,  and  now  tenders,  oack  the  note,  and  de* 
manded  of  them  repayment,  which  was  refused. 

Hddy  on  demurrer,  that  the  complaint  is  sufficient    LeweJO/en  y.  Garrett,  442 

2.  Payment  of  TaxeSy  by  the  Chantor,  on  hie  OranUt^e  Land, — The  grantee  of 

a  tract  of  real  estate  haying  failed  to  haye  the  same  transferred  and 
assessed  to  himself,  and  to  haye  his  deed  recorded,  taxes  thereon  were 
thereafter  assessed  to  the  grantor,  who,  by  mistake,  in  paying  taxes  on 
his  own  property,  paid  the  taxes  so  assessed  on  such  tract. 
HeUL,  that  such  payment  was  yoluntary,  and  can  not  be  recoyered. 

Coot  y.  SUswarl,  681 

MORTGAGE. 

See  Chattel  Mortqaoe;  Duress;  Husband  and  Wife,  2,  3,  4;  NoncE; 
Bedemftion,  1,  5,  7 ;  Vendor  and  Purchaser,  3. 

1.  JVofiiissorv  Note, — For€el4)eure  for  Note  Last  Due  bu  Holder  of  alL — ^The 
holder  of  a  mortgage  on  real  estate,  and  of  seyeral  promissory  notes  se- 
cured thereby,  payable  at  different  dates,  can  not,  after  hayine  fore- 
closed the  mortgage  for  the  note  last  due  only,  again  foreclose  it  lor  the 
residue  of  such  notes,  as  against  a  person  who,  after  the  first  fore- 
closure and  without  notice  that  such  notes  remain  unpaid,  purchases 
the  mortgaged  premises,  assuming  the  amount  of  such  mortgage  as 
part  of  the  purchase-money,  paying  the  remainder  thereof  to  his 
grantor.  Mtnor  y.  HiU^  176 

2.  Same, — Premmption  of  Payment, — ^The  purchaser,  in  such  case,  if  he  has 
no  notice  that  such  notes  remain  unpaid,  has  a  right,  as  against  such 
holder,  to  presume  that  they  haye  already  been  paid.  lb, 

3.  Indemnity, — Conioeyance  Pending  Litigation, — During  the  pendency  of 
litigation  inyolying  the  title  to  real  estate,  A.,  one  of  the  claimants, 
conyeyed  the  premises  in  controyersy  to  C.,  a  third  person,  by  a  war- 
ranty deed,  put  him  in  possession,  and  executed  to  him  a  mortgage  on 
other  real  estate  *'  to  indemnify  "  him  "  against  all  loss  and  expense 
which  "  might  arise  from  such  litigation.  G.  hayinff  been  eyictea  as  a 
result  of  such  litigation,  and  A.  haying  paid  a  much  larger  sum  for  a 
conveyance  from  S.,  the  successful  litigant,  to  C,  than  that  paid  by  the 
latter  to  A.,  with  interest,  though  less  than  the  purchase-money  for 
such  latter  conyeyance,  A.  commenced  an  action  against  B.  for  satis- 
faction of  the  mortgage,  and  the  defendant,  B.,  oy  counter-claim, 
asked  a  foreclosure  tnereof  for  the  additional  amount  paid  by  him  to 
B.  for  such  latter  conyeyance. 
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Hddf  that  such  first  conveyance  and  mortgage  should  be  constraed  together 
as  one  contract. 

Hdd,  also,  that  the  damages  reooverable  by  C,  against  A.,  on  both  warranty 
and  mortgage,  are  only  the  amount  of  purchase-money  paid  by  the 
former  to  the  latter,  with  interest  thereon,  and  anv  costs  necessarily 
resulting  from  his  eviction.  Wood  v.  Bibbins,  392 

4.  Same. —  WUnesa. — Husbcmd  and  Wife, — Where  such  action  for  satisfaction 
is  brought  by  a  husband  and  wife,  to  satisfy  a  mortgage  executed  by 
them  on  her  separate  real  estate,  to  indemnify  the  grantee  of  real  es- 
tate by  them  conveyed  by  warranty  deed,  the  husband  only  being  lia- 
ble  on  the  warranty  is  a  competent  witness  lor  the  plaintiffs,  though  his 
testimony  incidentally  affect  his  wife's  rights  in  the  action.  lb. 

5.  Foreeio6we.-^CourUer'Claim. — Redemption. — In  an  action  to  foreclose  a 
mortgage,  in  form  a  deed  absolute,  given  to  secure  the  payment  of  a 
debt,  the  defendant  answered,  alleging  that  he  had  "  overpaid  said  in- 
debtedness," in  a  certain  sum,  and  praying  judgment  therefor,  and  that 
such  "  deed  may  be  declared  a  mortgage,'"  and  adjudged  satisfied. 

Hdd^  on  demurrer,  that  such  answer  is  not  a  complaint  to  redeem,  but  is 
sufficient  as  a  counter-claim,  for  the  satisfaction  of  the  mortgage. 

HMy  also,  that  the  sufficiency  of  such  counter-claim  is  to  be  determined  by 
its  own  allegations,  and  not  by  reference  to  another  paragraph  of  an- 
swer, which  simply  alleges  payment.  Conaxoay  v.  Oarpenler^  477 

6.  School  Fund  Morigage. — Sale  and  Conveyance  Under. — Action  to  Set  Agide. — 
In  an  action  to  foreclose  a  junior  mortgage,  and  to  set  aside  a  sale  un- 
der a  prior,  school  fund  mortgage,  the  complaint  specified,  as  one  cause 

"  for  setting  aside  such  sale,  that,  though  the  mortgaged  land  could  have 
been  divided  without  materially  diminishing  its  value,  and  was  worth 
much  more  than  the  amount  of  the  debt  for  which  the  sale  was  made, 
yet  the  auditor,  at  said  sale,  did  not  offer  any  portion  thereof,  in  the 
lorm  of  a  square  or  otherwise,  off  the  north-west  comer  thereof ;  and 
also,  that,  though  the  deed  from  the  auditor  recites,  that  said  mort- 
gaged premises  were  offered  for  sale  in  parcels,  and  an  insufficient  sum 
bid  therefor,  and  that  thereupon  the  whole  tract  was  offered  and  sold, 
yet  the  deed  fails  to  describe  such  parcels. 
Hddj  that  these  specifications  are  not  material,  and  were  properly  strack 
out.  Arnold  v.  Oaff^  643 

7.  Same. — SUUemenl  of  Sale. — ^Under  section  100  of  the  act  relating  to  com- 
mon schools,  1  B.  S.  1876,  p.  802,  the  statement  of  a  sale,  made  under 
a  school  fund  mortgage,  must  be  signed  by  both  the  treasurer  and  au- 
ditor of  the  county,  but  not  by  the  recorder.  /6. 

8.  Same. — Pleading. — Braetice, — Where  specifications  of  irregularities  in 

the  sale  under  such  mortgage,  contained  in  the  complaint  to  set  aside 
the  sale,  are  struck  out,  no  harm  is  done,  if  they  are  subordinate  to, 
and  contained  in,  another  specification  set  out.  lb. 

9.  Sa»ne. — Sale  for  a  Sam  Too  Large, — Where  the  sale  under  such  a  mortp;age 
is  made  for  a  sum  materially  exceeding  the  amount  due,  this  difi^- 
ence  constitutes  a  material  irregularity ;  and  it  is  error  to  strike  out  of 
the  complaint  allegations  of  such  fact.  lb, 

10.  Same. — Reeording  Deed. — ^Under  section  99  of  such  act,  the  deed  exe- 
cuted by  the  auditor  at  such  a  sale  must  be  entered  in  the  record  of 
the  board  of  county  commissioners,  as  a  condition  precedent  to  its  de- 
livery, lb. 

MURDER 

See  GKDcmAL  Law,  18  to  20,  25,  26  to  29,  42, 50  to  60. 

NEGLIGENCE. 
See  Appeal,  2, 3 ;  Appeal  Bond,  3 ;  Cities  and  Towns,  2  to  8 ;  Guardian 
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Ain>  Ward,  2, 3 ;  Mistake;  PLBADnsa,  9, 15 ;  PsoMiBeoBT  Note^  7, 
8, 14 ;  Railroad,  3,  5. 

1.  Jfcuter  cMd  Servemt — Ae  a  general  rule,  the  principal  is  not  liable  to  hia 
servant  for  injuries  sastained  by  the  latter  through  the  negligence  of 
another  servant,  when  both  are  engaged  in  the  same  general  business. 

Sullivan  v.  The  Toledo,  etc.,  R.  W.  Cb.,  26 

2,  Bareni  and  Child. — DecUh  of  Minor  Child, — ^A  complaint  against  a  rail- 
road company,  by  the  parent  of  a  minor  servant  of  the  defendant, 
to  recover  for  the  death  of  such  minor  while  in  defendant's  service, 
alleged  that  such  minor  had  been  killed  through  the  negligence  oi 
anoUier  servant  of  the  defendant,  and  without  any  fault  on  the  part  of 
the  decedent. 

Heldf  on  demurrer,  that  the  complaint  is  insufficient 
Sddf  also,  that  the  complaint  in  such  action  should  aver,  that  not  only 
the  decedent,  but  also  the  plaintiff,  was  without  fault.  /i. 

$•  Wilneu. — Export — ^A  witness  called  to  testify  as  an  expert,  concerning 
an  occupation  requiring  a  particular  kind  of  skill  and  experience, 
must,  to  be  competent,  show  himself  to  be  possessed  of  such  skill  and 
experience.  Hinds  v.  Harhou,  121 

4.  Master  and.  ServanL-^Aetion  hy  Servant  Againd  MoMter  and  QhServanL — 
In  an  action  by  an  employee,  against  ms  employer  and  another  em- 
ployee, to  recover  damages  for  personal  injuries  received  by  the  plain- 
tiff while  performing  a  particular  service  for  the  employer,  alleged 
to  have  resulted  from  the  negligence  of  the  defendant  emploj^ee  in 
performing  a  different  service  for  the  employer,  and  in  superintend- 
ing the  service  bein^  performed  by  the  plaintiff,  the  defendant  em- 
ployee may  give  in  evidence  the  terms  of  his  contract  with  the  employer 
for  the  performonce  of  such  service,  to  determine  which,  if  either,  of 
the  defendants  is  liable  to  the  plaintiff.  lb, 

6.  Same, — Servants  Liability  to  Co-Servant, — An  employee  is  liable  to  a  co- 
emplovee.  engaged  in  the  same  general  business  for  a  common  employer, 
for  injuries  resulting  to  the  latter  from  the  negligence  of  the  lormer 
in  the  discharge  of  his  duties.  lb, 

NEWSPAPER. 

See  Shebiff's  Sale. 

NEW  TRIAL. 

See  Baotabdy,  1 ;  CRnoNAL  Law,  19,  23 ;  Evidence,  7 ;  Isbtbuctioh  to 
Jury,  5;  PliA<maB,  3, 13, 14;  SuraEMB  Goubt,  4, 18,  24,  28,  33,36,36. 

1.  Cause. — An  assignment  of  "  Error  of  law  occurring  at  the  trial "  is  too 
indefinite  as  cause  in  a  motion  for  a  new  trial.       Mason  v.  Monlden,  1 

2.  Miaeonduoi  of  Judge, — ^Where  no  objection  thereto  is  made^  the  fact  that 
the  regular  presiding  judge  of  a  court  in  which  a  cause  is  being  tried, 
during  such  trial,  temporarily  absents  himself,  and  calls  a  practising 
attorney  to  preside  in  his  place,  is  not  ground  for  a  new  trial. 

TheW,  U.  TeL  Co.  t.  LeweUing,  367 

3.  When  Motion  for  Made^-^A  motion  for  a  new  trial  can  not  be  made  at  a 
term  subsequent  to  that  at  which  the  cause  was  tried.  Damsv,  Binford^  457 

4.  AffidaxU, — A  motion  for  a  new  trial,  based  upon  an  affidavit  of  the 
party  asking  it,  stating  his  absence  irom  the  trial  on  account  of  sick- 
ness, must  show  that  he  had  a  good  defence  to  the  action,  clearly 
indentifying  it.  MonHgwMry  y.  IFt&m,  591 

NOLLE  PR08EQUL 
See  LiquoR  Law,  3. 
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NOTICE. 
See  Abbttbation,  5 ;  Elbctiok,  2,  4,  5 ;  MscHAinc's  Lien,  2,  7 ;  Mobt- 

GAGE,  1  ;  PBOMI860BY  NOTE,  5,  10,  11  ;  BSDEMFTION,  5,  6;  ShEBIFF'S 

Sale  :  Supbeme  Coubt,  8, 12. 

1.  Puhlioatum. — Affidavit  for. — In  an  action  to  foreclow  a  mortgage  on  real 
estate,  affainst  a  non-resident  holder  of  the  equity  of  redemption,  » 
notice  of  the  pendency  of  such  action,  given  to  such  holder  oy  pub- 
lication, must,  to  be  valid,  be  based  upon  an  affidavit,  complying  with 
the  requirements  of  section  88  of  the  practice  act.  2  B.  S.  1876,  p.  49. 

Fontaine  v.  HousUm,  316 

2.  Same. — Jurisdiction, — Sheriff's  Sale, — Where  such  holder  has  no  actual 

knowledge  of  such  action,  and  the  notice  by  publication  is  based  on  an 
affidavit,  that  the  affiant  **  is  informed  and  believes  that  the  defendant," 
such  holder,  "  is  not  a  resident  of  the  State  of  Indiana,''  such  notice  is 
void,  the  court  has  no  jurisdiction  to  hear  the  cause,  and  a  sale  made 
on  a  decree  rendered  tnerein  is  void.  IVew  v.  OaikiU,  10  Ind.  265, 
overruled.  Ih, 

lOJISANCE. 
See  Cbimikal  Law,  21,  22 ;  Common  Nuibancb. 

NUNC  PKO  TUNC  ENTRY. 
See  Appeal,  3. 

OBSTRUCTING  HIGHWAY. 
See  Cbiminal  Law,  43. 

OFFICER. 
SeeTBEBPAffi^  2. 

PARENT  AND  CHILD. 
See  Abbttbatkon,  1 ;  Nbqligenc]^  2. 

PARTIEa 

See  Abbitbation,  1 ;  Dbcedenib'  Ebtateb,  9  to  12;  Delitebt  Bond,  1 ; 
LiQUOB  Law,  6,  8,  9,  10;  Pbactice,  6;  Pbomibsobt  Note,  8;  Re- 
demption, 7 ;  Replevin,  3  to  6 ;  Supbeme  Coubt,  8, 12 ;  Vehdob  and 
Ptjbchaseb,  2. 

1.  Making  New  I^jorty, — Chnttablt^n  Bond, — Breach, — ^In  an  action  by  an  exe- 
cution creditor,  as  relator,  against  a  constable  and  his  sureties,  on  his 
bond,  to  recover  for  money  alleged  to  have  been  collected  by  the  con- 
stable on  such  execution^  and  converted  by  him  to  his  own  use,  the  de- 
fendants answered,  admitting  such  collection,  but  averring  that  the 
same  had  been  paid  by  the  constable,  by  direction  of  the  relator,  to  an 
attorney  at  law.  who  nad  control  of  an  execution  against  the  relator 
in  such  constable's  hands,  to  be  placed  thereon  to  the  relator's  otMlit, 
and  askinff  that  such  attorney  be  made  a  party  defendant.  Where- 
upon the  latter,  without  any  order  of  court  making  him  a  party  de- 
fendant, i^ipeared  and  answered  the  defendant's  said  answer,  denying 
the  same,  and,  without  any  issue  being  joined  between  the  plaintiff  and 
such  attorney,  judgment  was  rendered,  on  trial,  against  Uie  latter,  in 
favor  of  the  plaintiff. 

Held,  on  motion  in  arrest,  that  such  attorney  was  not,  and  could  not  be 
made,  a  proper  party  defendant  in  such  action,  and  that  judgment 
should  be  arrested.  .  WiUtach  v.  The  Slate,  ex  reL,  «te.,  200 

2.  County  Treaxwrer, — Action  on  Bond, — ^An  action  by  the  State,  on  the  bond 
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of  a  conntjr  treasurer,  can  be  broaght  only  on  the  relation  of  the  county 
auditor,  the  board  of  commissioners  not  being  a  proper  correlator. 

Yaier  y.  The  StaUy  ex  rd.,  etc.,  299 

PARTITION. 

Sede  by  (>inint8n(mer.--Jiiettm6raiiee8.--,Beal  esUte  sold  by  a  commis- 
sioner, in  an  action  for  partition^  is  subject  to  a  i>rior  judgment  lien 
thereon ;  and,  in  the  absence  of  fraud  or  warranty  in  such  sale,  he  can 
neither  enjoin  a  sale  by  the  sheriff  to  satisfy  such  lien,  nor  procure  an 
order  that  the  same  be  satisfied  by  the  commissioner  out  of  purchase- 
money  paid  to  the  latter,  by  die  purchaser,  for  such  real  estate. 

Wood  y.  WimngB,  322 
PARTNERSfflP. 

See  Decedents'  Ebtateb,  3, 4,  6;  Liquob  Law,  14;  PBoaaBBOEY  Note,  17, 

18;  RECEryEB. 

PATENT-RIGHT. 
See  Pbomibsobt  Note,  1, 16. 

PAUPER. 
See  Crooxal  Law,  46. 

PAYMENT. 

See  EyiDEMCE,  4,  6,  6 ;  MscHAinc's  Lien,  4 ;  Mistake  ;  Mobioaoe,  2,  5 ; 

Pleadino,  6 ;  Statute  of  Limitations.   * 

Prindpal  and  Agent, — ^A  payment  to  the  authorized  agept  of  a  creditor, 
by  the  debtor,  is  equiyalent  to  a  payment  to  the  cr^itor  himself. 

PHYSICIAN. 
See  CSmEB  and  Towns,  3,  5, 8. 

PHOTOGRAPH. 
See  Cbdonai.  IiAW,  66. 

PLEADING. 

See  Appeal  Bond;  Abbttbation;  Chattel  Mobtoage;  Cities  and 
Towns,  11,  12,  14,  16 ;  Decedents'  Esiates^  1  to  6,  9,  13 ;  DnxsES 
AND  Dbains,  2,  6;  Elbctionb,  6 ;  Evidence,  4 ;  Fobmeb  Adjudica- 
tion ;  Infant  ;  Injunction,  2  •  Judgment,  2 ;  Liquob  Law,  8,  9, 10 ; 
Mechanic's  Lien,  1,  4  to  7;  Mibtaeie;  Mobtgage,  6,  6,  8,  9;  Neg- 
ligence, 2;  Pabtieb;  Pbaciice,  2,  7,  8,  9,  10, 12,  16;  Pbomisboby 
Note,  1,  3  to  8, 13, 14, 16, 17, 18;  Railroad,  3, 4;  Recognizance,  1; 
Review  of  Judgment;  Statute  of  Limitationb;  Supreme  Coubt, 
1,  7,  26,  29;  Township;  TBESPAas,  1,  2,  6;  Vendob  and  Pubchaseb, 
1,  2;  Wabbantt,  1. 

1.  Action  by  AdmimairQlor, — In  an  action  by  an  administrator,  on  a  prom- 
issory note  payable  to  his  decedent,  it  is  sufficient  to  aver  that  such 
note  is  due  and  unpaid,  without  averring  specially  that  it  has  not  been 
paid  to  such  decedent  Cromwell  v.  ^mes,  20 

2.  Same, — Profert  of  LeUen. — ^In  a  complaint  by  an  administrator,  it  is 

unnecessary  that  he  make  profert  of  his  letters  of  administration.    lb, 

3.  I\xieiioe, — Evidence. — Where  a  paragraph  of  a  pleading  amounts  to  no 
more  than  the  general  denial,  which  is  also  pleaded,  and  the  evidence 
admiBsible  under  the  former  is  admissible  under  the  latter,  there  is  no 
available  error  in  sustaining  a  demurrer  to  the  former. 

Firat  Nat' I  Bank  o/  DanvUU  v.  HiU,  62 
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4.  Set'Off, — ^Matter  of  set-off,  to  be  a  valid  defence,  must  be  between  the 

same  parties  as  the  matter  alleged  in  the  complaint.  lb. 

5.  Ckmpiaint. — ^An  averment  in  the  complaint  in  an  action  on  an  account, 
that  the  defendant "  is  indebted."  etc.,  in  a  certain  Rum,  is  equivalent  to 
an  averment  that  such  amount  is  due  and  unpaid.  Mayes  v.  UoldsmUhj  94 

6.  Payment, — Harmless  Error. — W^ere  the  defendant  in  an  action  pleads 
payment  in  full  to  the  plaintirf,  evidence  of  a  partial  payment  by  him 
to  a  third  person,  at  the  request  of  the  plaintiff,  is  admissible  there- 
under, and  the  sustaining  of  a  demurrer  to  a  special  paragraph  alleg- 
ing such  partial  payment  is  harmless.  BaUard  v.  2Wner,  127 

7.  Want  of  Consideration,-- A.n  answer  to  an  action  by  the  payee,  upon  a 
promissory  note,  admitting  its  execution  upon  the  promise  by  the 
payee  to  loan  the  amount  of  the  same  to  the  defendant,  and  averring 
that  the  payee  had  failed  to  make  such  loan,  amounts  to  a  plea  of  want 
of  consideration,  and  is  sufficient  on  demurrer.  lb, 

8.  BeoogniMMce, — Action  for  FotfeUure, — Threats  Toward  I^neipaL — ^In  an 

action  by  the  State,  against  the  sure^^  on  a  forfeited  recognizance,  ex- 
ecuted to  secure  the  appearance  of  the  principal  to  answer  to  an 
alleged  felony,  the  defendant  answered,  that,  without  the  consent  or 
connivance  of  the  defendant,  the  principal  had  failed  to  appear  to 
answer  such  charge,  through  fear  that  certain  persons  would  carry  out 
their  threats  of  inflicting  great  bodily  harm  upon  him,  if  he  appeared. 
Hddf  on  demurrer,  that  the  answer  is  insufficient.   Fleenor  v.  27^6  State,  166 

9.  Jfidgment, — Complaint  to  Set  Aside, — Excusable  NeglecL — In  an  action  bj 
a  judgment  defendant,  against  his  judgment  plaintiff,  to  set  aside  the 
judgment,  and  allow  him  to  defend,  the  complaint  allied,  that,  though 
such  judgment  had  in  fact  been  rendered  against  him  by  default,  upon 
his  failure  to  appear,  ^et  the  record  thereoi  showed  an  apjiearance  by 
himj  that  shortly  prior  to  the  commencement  of  the  action,  the  au- 
thorized agent  of  plaintiff  had  informed  him  that  the  amount  due  was 
a  sum  much  less  tnan  that  for  which  judgment  had  been  rendered,  and 
when  the  summons  was  served  upon  him,  he,  beine  a  German  and  not 
understanding  English  well,  supposed  the  suit  to  be  for  such  smaller 
sum,  and  informed  the  sheriff  not  to  read  the  summons ;  that,  through 
his  own  inadvertence,  suprise  and  excusable  neglect,  he  had  suffered 
judgment  to  be  rendered  against  him  for  such  larger  sum. 

HdOf  on  demurrer,  that  the  complaint  is  insufficient. 

Sheffermeyer  v.  Columbia  dJty^  etc.,  Ast^n,  191 

10.  Oounter-Ckdm, — Trial  of  After  Complaint  Dismissed. — Where,  in  an  ac- 
tion to  set  aside  certain  conveyances  of  land,  and  to  recover  possession 
of  the  same,  the  defendant  answers,  alleging  title  in  himself  to  the 
land,  asking  the  same  to  be  quieted  as  asrainst  the  plaintiff,  and  de- 
manding judgment  for  damages,  such  answer  constitutes  a  counter- 
claim, and  the  defendant  is  entitled  to  have  the  same  tried,  even  after 
a  dismissal  by  the  plaintiff  of  his  action.  Tabor  v.  MaMee,  290 

11.  Action  on  Ghiardian's  Bond. — DuplieUy, — In  an  action  by  a  ward,  on  ar- 
riving at  maturity,  on  his  guardian's  bond,  to  recover  for  money  of  the 
ward  withheld  by  the  guardian,  mere  multiplicity  of  all^^tions  of 
fact  in  the  complaint,  concerning  the  gist  of  the  action,  does  not  con- 
stitute duplicity.  Hay  v.  The  StaUy  ex  rd.,  etc,,  337 

12.  Complaint  6y  Joint  Flaiadigs, — A  complaint  by  several  co-plainti£b  must, 
to  be  sufficient  on  demurrer,  show  a  joint  cause  of  action  in  favor  of  all 
the  plaintifib.  Barker  v.  Small,  349 

13.  Same, — Practice, — Failure  qf  Evidence, — ^The  recovery  in  favor  of  a  part 
only  of  several  co-plainti&,  in  an  action  in  relation  to  real  estate,  con- 
templated by  section  600  of  the  practice  act,  2  R.  S.  J  876,  p.  252,  can 
be  had  only  where  the  allegations  of  the  complaint  show  a  good  cause 
of  action  in  favor  of  all  the  co-plaintiffs,  but  the  evidence  on  the  trial  es- 
tablishes such  all^;ed  cause  in  favor  of  part  only  of  the  co-plaintiffs.  lb. 


INDEX.  687 

14.  Praytr  of  ComplainL'^A'a  averment  in  a  complaiat  for  damaf;e8  result- 
ing from  a  tort  committed  by  the  defendant,  that  Boch  tort  u  "  to  the 
damage  of  the  plaintiff''  in  a  specified  sam,  is  a  sufficient  prayer  for 
relief.  The  i.,  N,  A.4kaiL  W,  Co.  v.  Smilh,  675 

15.  Negligence, — In  an  action  to  recover  for  damages  caused  by  the  negli- 
gence of  the  defendant,  it  is  sufficient,  as  to  that  point,  to  aver  in  the 
complaint,  without  alleging  facts  showing,  that  such  injury  resulted 
without  any  negligence  on  the  part  of  the  plaintiff.  lb. 

16.  Money  paid  for  Une. — Gomplaint  Cured  by  Finding. — In  an  action  to  re- 
cover lor  money  paid  by  the  plaintiff  for  the  defendant,  the  complaint 
alleged  that  such  money  was  paid  by  the  plaintiff,  to  a  third  person,  at 
the  request  of  the  defendant. 

Held,  on  nn  assignment^  in  the  Supreme  Court,  of  the  insufficiency  of  the 

complaint,  that  it  is  Rufficient. 
Held,  also,  that  a  finding  for  the  plaintiff  cured  a  failure  to  allege  that 
such  payment  was  for  the  use  or  on  aoeount  of  the  defendant. 

fTttem  y.  ^e%,  586 
PRACTICE. 

See  Appeal  ;  Arbitratiok,  2 ;  Crrus  and  Towns,  6, 11,  12 ;  Bastabdy, 
1,  2 ;  Continuance  ;  Cbiminal  Law,  6,  15,  16,  18, 19,  24,  31,  37,  38, 
47,  48,  51  to  54 ;  Decedents'  Estatbs,  1,2;  DrrcHis  akd  Draimb,  4, 
5;  Elections;  Evidence;  Former  Adjttdication ;  Guardian  and 
Ward,  3 ;  Injunction,  4 ;  Inbtructions  to  Jury  ;  Judgment  ;  Liq- 
uor Law,  3,  5,  6,  7,  9,  10 ;  Mortqage,  6,  8 ;  New  Trial  ;  Notice  ; 
Parties;  Pleading,  3,  6, 9, 10, 13;  Becoonizance,  1 ;  Summons;  Su- 
preme Ck>URT ;  Vendor  and  Pubc^asbr,  2 ;  Will,  5. 

1»  Demurrer. — Form  of. — ^A  demurrer  to  a  complaint,  assigning  as  cause 
'*  that  the  plaintiff  has  no  right  to  maintain  this  action,"  is  informal, 
unauthorized  and  insufficient.  Morria&n  v.  Kramer,  38 

2.  Withdrawal  of  Pleading, — When  a  replv,  to  which  a  demurrer  has  been 
oYerruled,  is  withdrawn  by  leaye  of  tlie  court,  no  error  can  be  assigned 
on  such  ruling  on  demurrer.  BaUeback  v.  Oreve,  72 

3.  Exception. — An  objection  to  the  admission  of  evidence  will  be  of  no 
avail,  on  appeal,  without  an  exception  to  the  decision  of  the  court 
overruling  the  objection  and  admitting  the  evidence.  lb, 

4.  Jury — Promissory  Note. — In  an  action  upon  a  promissory  note,  the 
court,  in  its  discretion,  may  permit  such  note  to  be  attached  to  the  com- 
plaint as  an  exhibit,  and  allow  the  same  to  be  sent  to  the  Jury,  after 
they  have  retired  to  consult  as  to  their  verdict.    Snyder  v.  ^raden,  143 

5.  Same. —  Verdict. — ^The  court  may  allow  a  blank  form  of  a  verdict  to  be 

prepared  by  a  party  to  an  action,  and  sent  to  the  jury  for  their  use.    lb. 

6.  Parties. — Demurrer. — A  demurrer  to  a  complaint  for  an  alleged  defect 
of  parties  .should  designate  the  person  who  should  be  joined  as  a  party. 

Smith  V.  Kirhpatrick,  254 

7.  Demun-er. —  Waiver  of. — ^Where  a  defendant  files  his  answer  to  a  com- 

plaint before  a  ruling  is  had  on  a  demurrer  thereto,  filed  by  him,  he 
thereby  waives  his  demurrer.  De  La  Hunt  v.  Holderbaugh,  285 

8.  Amendment. — Objeetion  to. — ^Where  an  amendment  to  the  complaint  in 

an  action  is  permitted  by  the  court,  after  it  has  announced  its  finding, 
Uie  defendant,  to  make  available  an  objection  by  him  to  such  action  of 
the  court,  must,  at  the  time,  make  a  showing  that  he  has  been  preju- 
diced thereby.  Hay  v.  The  SkUe^  ex  rel.,  etc.,  337 

9  Motion  to  Strike  Out — Error  in  overruling  a  motion  to  strike  out  part 
of  a  pleading  is  not  available  on  appeal  to  the  Supreme  Court.        lb. 

10.  Motion  to  Separate  Comiplavnt. — A  motion  to  catise  a  complaint  to  be 
separated  into  different  paragraphs  should  be  in  writing,  and  assiffu 
reasons  foi  the  proposed  separation.  lb. 
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11.  BiU  of  Exo^pUona, — Evidenee. — A  bill  of  exceptions,  parporting  to  con- 
tain the  evidence  given  on  the  trial  of  a  canse,  mnst  affirmatively  show 
that  it  contains  all  the  evidence.  Davis  v.  Birrfordj  457 

12.  Demurrer, — A  demurrer  to  a  pleading  mast  clearly  designate  the  plead- 
ing to  which  it  is  addressed.  Jb. 

13.  JSew  Trial. — Exduaion  o/  Ekndenoe, — A  motion  for  a  new  trial,  based  on 
the  alleged  exclusion  of  evidence,  mnst  clearlv  point  out  the  evidence 
excluded ;  and  it  is  not  sufficient  to  merely  refer  to  it  therein  as  "  the 
offer  written  in  the  evidence.''  MeGee  v.  Bobbmg^  463 

14.  Same, — Exception, — To  be  available  as  ground  for  a  new  trial,  the  ruling 
of  a  court,  in  excluding  evidence  offered  on  the  trial  of  a  cause,  must 
be  excepted  to.  76. 

15.  Demurrer. — Harmless  Error, — ^The  ruling  on  a  demurrer  to  a  paragraph 
of  answer  amounting  only  to  a  general  denial,  which  is  also  pleaded, 
is  harmless.  lb. 

PRESCRIPTION. 

See  Tbebpabb,  8  to  6. 

PRESUMPTION. 

See  CiTDSS  Aim  Towire,  7 ;  CttDONAi.  Law,  82 ;  Imbtbuctiom  to  Jubt,  1 ; 
MoBTGAOX,  2 ;  SuFBBME  CouBT,  6 ;  Tbespass,  5 ;  Yenux,  Chakoe  of,  3l 

PRINCIPAL  AND  AGENT. 
See  Httbband  Ain>  Wife^  2,  6;  LiquoB  Law,  14;  Nbqijosmgb,  1,4;  Pat- 

ME29T. 

PRINCIPAL  AND  SURETY. 

Sec  ApfsaIi  Boxd;  Liquob  Law,  8,  9,  10;  Pubabino,  8;  PBOiOBSO&T 

NoTB,  17, 18 ;  Statute  of  LnoTATioira. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

See  EviDENGEy  1. 

PROCESS. 
See  ELBonOEBy  4, 5;  Pbomissobt  Note,  10 ;  REDEMPnoE, 5, 6 ;  Summohb. 

PROMISSORY  NOTE. 

See  Dubbbb;  Evidencb,  3,  5;  Judqkent,  $  Mistake,  1 ;  Mortgage,  1.2: 
PLEADnia,  1, 7 ;  Pbachce,  4 ;  Statute  of  Lootatioks  ;  Vendob  and 
Pubchaseb. 

1.  Foreign  CorporaJUfm, — BaJtenl-BighJl, — In  an  action  by  a  foreign  corpora- 
tion, upon  a  certain  promissory  note,  executed  to  the  plaintiff  by  ^e 
defendant,  it  was  alleged  in  the  complaint,  that  the  consideration  of 
the  note  sued  on  was  the  transfer  by  the  plaintiff  to  the  defendant  of 
a  promissory  note  taken  by  the  defendant,  aa  the  agent  of  the  plain- 
tiff, for  a  certain  patented  article  manufactured  by  the  plaintiff  for 
sale,  under  letters-patent  granted  by  the  United  States  to  tne  patentee, 
and  duly  assigned  oy  him  to  the  plaintiff;  that  the  plaintiff  had  not 
complied  with  the  requirements  of  sections  1  and  2  of  the  act  of  June 
17th,  1852, 1  R.  S.  1876,  p.  373,  "  respectin^if  foreign  corporations  and 
their  agents  in  this  State;"  and  that  defendant  refused  to  pay  the 
note  in  suit,  because  of  the  refusal  of  the  maker,  on  account  of  the 
failure  of  the  plaintiff  to  comply  with  the  requirements  of  such  act,  to 
pay  such  note  so  transferred. 

Hdi,  on  demurrer,  that  the  consideration  of  the  note  in  suit  is  the  note  so 
transferred,  and  not  the  patented  article  so  sold,  and  that,  therefore,  the 
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plaintifi  ean  not  maintain  her  action  nntil  she  has  complied  with  the 
requirements  of  such  act.  Domettk  3,  M.  Co.  ▼.  Hatfidd^  187 

2.  AeHon  en  Loti  Note.— An  action  can  not  be  maintained,  as  upon  a  lost 

instrnment,  against  the  maker  of  a  promissory  note  paraDle  to  the 

Slaintiff,  signed  by  tlie  maker,  bnt  destroyed  by  him  without  haying 
elivered  the  same  to  the  plaintifif.  tSheehan  v.  Ox»6y,  205 

3.  AeHon  fry  Aaaignee  Affoitut  Assignor. — Fkading.^Copu  of  Jvdgmmt, — In 
a  suit  by  the  assignee  of  a  promissory  note,  arainst  nis  assignor,  alleg- 
ing, that,  in  an  action  on  such  note,  by  tne  assignee,  against  the 
maker,  the  latter  had  recovered  judgment,  the  complaint  need  not  con- 
tain a  copy  of  the  pleadings,  proceedings  and  judgment  in  such  action. 

WhiU  7.  TTefrster,  233 

4.  Scmtn —  Vsury, —  WorranUy. — Staifde  of  Frauds, — The  complaint  in  such 
suit  alleged,  that  the  defendant,  who  held  such  note  as  assignee,  had 
transferred  the  same  to  the  plaintiff  by  delivery  merely,  in  ezchanee 
for  a  certain  chattel,  and  that,  as  part  of  such  exchange,  the  defend- 
ant had  verbally  warranted  such  note  to  be  valid,  when  in  fact  it  was 
wholly  usurious  and  void. 

Hetdy  on  demurrer,  that  such  warranty  is  not  within  the  statute  of  frauds. 

lb, 

5.  Same, — Notiee, — An  answer  to  such  complain^  alleging^  that  the  defend- 
ant, during  such  action  against  the  maker,  had  received  no  notice  of 
the  defence  of  usury  set  up  by  the  latter,  until  after  the  issues  therein 
had  been  formed,  is  insufficient.  lb, 

6.  Same, — Interesl, — An  answer  in  such  suit,  that,  at  the  time  of  the  com- 

mencement of  such  action  against  the  maker,  there  was  no  law  ren- 
dering contracts  void  for  usury,  is  insufficient,  as  the  whole  principal 
of  such  note  was  alleged  to  be  usurious.  lb, 

7.  Same, — Fnxud, — An  answer  in  such  suit,  that  the  plaintiff  had  prose- 
cuted his  action  against  the  maker  in  a  careless  and  negligent  manner, 
whereby  the  maker  had  fraudulently  recovered,  is  insufficient.        lb, 

B,  Same. — Failure  to  Make  Parties. — An  answer  in  such  suit,  that  the  plain- 
tiff in  his  action  against  the  maker,  had  failed  to  make  the  defendant 
a  party  thereto,  to  answer  as  to  his  interest  in  such  note,  and  had  so 
prosecuted  the  same  as  to  defraud  the  defendant,  is  insufficient.       lb, 

9,  Same. — Emdenee. — On  the  trial  of  such  suit,  a  transcript  of  such  action 

against  the  mi^er,  showing  that  the  latter  had  recovered  judgment  on 
tiie  ground  that  such  note  was  usurious,  is  competent  evidence  for  the 
plaintiff.  /fr« 

10.  Same. — Notiee. — Skeriff^s  Betum. — A  written  notice^  by  the  plaintiff  to 
the  defendant,  of  the  pendency  of  such  action  agamst  the  maker,  and 
the  sheriff's  return  Uiereon  of  due  service  upon  the  defendant,  is  ad- 
missible in  evidence  against  the  latter,  on  the  trial  of  such  suit.      lb, 

XI.  Same, — Estoppel. — An  instruction  to  the  jury  trying  such  action,  that 
such  transcript  and  notice  were  in  evidence,  and  that  the  defendant 
was  estopped  thereby  from  denying  that  such  note  was  usurious,  was 
proper.  lb. 

12.  Ihyable  in  Bank. — Measnire  cf  Damagee, — In  an  action  on  a  promissory 
note  payable  in  a  bank  of  this  State,  against  the  maker,  by  an  inno- 
cent endorsee  thereof  for  value  and  before  maturity,  the  measure  of  the 
dama^  recoverable  thereon,  is  not  the  amount  paid  therefor  by  the 
plaintiff,  but  the  amount  due  on  the  note.  Mwrphiy  v,  Iauos^  360 

13.  Same. — ConaiieraJtion  Paid  by  Endorsee. — Fraiid, — In  an  action  by  the 
payee,  against  the  maker,  on  a  promissory  note,  the  defendant  an- 
swered, Emitting  the  execution  of  the  note,  but  averring  that  it  was 
executed  for  the  same  amount  as,  and  in  lieu  of,  another  promissory  note, 
payable  in  a  bank  of  this  State,  executed  without  any  consideration 
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therefor  to  a  third  person)  who,  before  maturity,  eadorBed  the  same  to 
the  plaintiff  for  an  amount  much  less  than  its  face,  and  that  the  latter 
had  falsely  and  fraudulently  represented  to  the  defendant  that  he  had 
paid  the  full  face  thereof,  thereby  inducing  the  execution  of  the  note 
in  suit.  Prayer  for  a  reauction  of  the  recovery  to  the  amount  actually 
paid  by  the  plaintiff,  with  interest. 
Hdi,  on  demurrer,  that  the  answer  is  insufficient.  /&. 

14.  Same. — Payable  in  Bankr^AUercdvm,-- Negligence  of  Maker. — In  an  ac- 
tion on  a  promissory  note,  payable  in  bank,  against  the  maker,  by  an 
innocent  endorsee  thereof  for  value  and  before  maturity,  wherein  the 
defendant  answered  non  est  faetwn,  and  also  specially  alleging  an  al- 
teration of  the  note  after  its  execution,  the  plaintiff  replied  that  such 
alteration  consisted  merely  in  the  removal  from  such  note  of  a  written 
stipulation,  which  was  so  attached  that  it  could  be  separated  from  the 
note  so  as  to  leave  the  latter  a  perfect,  negotiable  instrument ;  that 
such  stipulation  had  been  so  removed,  without  the  knowledge  of  the 
plaintiff,  prior  to  his  purchase  thereof ;  and  that  the  defendant,  at  the 
time  he  executed  the  note,  was  intelligent  and  able  to  read  the  con- 
tents of  the  note.  ^ 

Heldf  on  demurrer,  thnt  the  reply  is  sufficient.  Cornell  v.  Nebeker,  425 

15.  Oompromiae. — FS-aud. — Eeidenee. — ^fn  an  action  by  the  payee,  against  the 
maker,  on  a  promissory  note  executed  in  the  adjustment,  and  as  a 
compromise,  of  prior  matters  of  difference  between  the  maker  and 
payee,  the  record  of  a  pending  suit  by  the  payee  against  the  maker, 
for  damages  for  fraud  alleged  to  have  been  practised  by  the  latter  on 
the  former,  in  making  such  compromise,  is  not  evidence  tending  to 
defeat  the  recovery  of  judgment  against  the  maker,  on  such  note. 

Dodge  v.  Manckealer,  429 

16.  BayaJble  in  Bank. — Fravd. — Palent-Righi. — In  an  action  by  an  assignee, 
against  the  maker,  on  a  promissory  note  payable  in  the  bank,  the  de- 
fendant answered,  alleging  fraud  and  collusion  by  the  payee  and 
assignee,  in  procuring  the  execution  of  the  note,  and  averring  that  the 
consideration  therefor  was  a  '*  pretended  assienment,"  by  the  payee 
to  the  maker,  of  a  certain  patent  on  an  article  oi  '*  no  utility  whatever." 

JBe2d,  on  demurrer,  that  the  answer  is  insufficient. 

Held  J  also,  that  the  answer  should  have  contained  an  offer  by  the  defendant 
to  return  the  consideration  and  all  profits  received  therefrom,  or  that 
the  consideration  was  of  no  value  and  had  yielded  no  profits. 

Held^  also,  that  the  averment  that  the  article  patented  was  of  *'no  utility" 
18  not  equivalent  to  an  averment  that  it  had  "  no  value." 

Bwme  V.  Banker  436 

17.  Princ^jiol  and  Surety. — Partnership. — In  an  action  on  a  promissory  note, 
executed  by  a  partnership  as  principal,  and  another  as  surety,  against 
the  surviving  partner,  the  executor  of  the  deceased  partner,  and  the 
surety,  the  latter  answered  by  way  of  counter-claim,  alleging  that  he 
had  executed  such  note,  as  such  surety,  at  the  request  of  the  deceased 
partner,  in  his  lifetime,  and  on  his  promise  that  certain  bank-stock  be- 
longing to  decedent  should  stand  as  collateral  for  the  payment  of  the 
note,  but  that,  before  such  bank-stock  could  be  transferred,  the  dece- 
dent hud  died.  Prayer,  that  the  banknstock  be  transferred  to  the 
surety,  or  that  it  be  first  sold  to  satisfy  any  judgment  that  might  be 
rendered  on  the  note. 

Held,  on  demurrer  by  the  executor,  that  the  answer  is  sufficient. 

MeCoy  v.  TFttem,  447 

18.  Same. — iTisolveney. — An  answer,  in  such  case,  to  such  counter-claim  by 

the  executor,  that  the  decedent's  estate,  and  also  such  partnenhip,  are 
insolvent,  and  that  the  executor  claims  such  bank-stock  as  assets  of 
the  estate,  is  insufficient.  /6. 

19   Measure  of  Damagee. — In  an  action  on  a  promissory  note,  the  plaintiff 
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18  entitled,  in  the  absence  of  eridenoe  to  the  contrary,  to  recover  the 
foil  amoant  of  the  note,  indnding  anj  legal  interest  therein  provided 
for.  Oonawsy  y.  Oarpentar^  477 

PROSECUTING  ATTORNEY. 
See  Rbcoonizance,  1. 

PUBUCATION. 
See  NancE ;  RsDiafFTioif,  5 ;  SHEBm^s  SALBt 

PUBLIC  NUISANCE. 

See  NuiBAiTCB. 

RAILROAD. 
See  Nbouoencb,  2. 

1.  KmUng  Shek. — Defence, — Eoidente. — On  the  trial  of  an  action  against  a 
railroad  company  for  killing  stock,  it  is  competent  for  the  dSendant 
to  prove  that  the  land  on  each  side  of  the  place  where  the  stock  was 
killed  had  lone  been  necessarily  used  as  a  pnblic  way  for  the  transaii- 
tion  of  the  business  of  the  defendant  with  the  pnblic,  and  that  it  ad- 
joins her  depot,  and  also  belongs  to  her. 

Tie^P.AaR.  TK.  Cb.  V,  Otmdofl,  366 

2.  Same. — RaUroad  Loealed  on  Btgkway. — Duly  to  Fence. — ^Where,  with  the 
permission  of  the  proper  boara  of  county  commissioners,  a  railroad  is 
located  upon  part  of  a  pnblic  highway,  the  remainder  of  which  is 
still  used  by  tne  pnblic  as  a  highway,  uie  company  is  not  bound  to 
fence  its  right  of  way,  and  is  not  liable  under  the  statute  for  stock 
killed  thereon.  The  £.,  K  A.  A  C.  R,  TT.  Co,  v.  Frande,  389 

3.  Same. — Finding, — Arreal  of  JvdgmenL — A  complaint  against  a  railroad 
company  for  killing  stock,  which  neither  avers  such  killing  to  have  been 
the  result  of  n^^ligence,  nor  that  the  defendant  had  fail^  to  securely 
fence  its  track,  is  bad  on  motion  in  arrest. 

The  B,,  P.  <£  G,  R.  W.  Co,  v.  Anderwn,  413 

4.  Tax, — iiuiemntfy  Bond, — Fieading, — ^A  bond  was  executed  by  the  officers 
of  a  railroad  company,  as  obligors,  to  certain  tax-payers,  as  obligees, 
reciting,  that  the  board  of  commissioners  of  the  county  wherein  such 
tax-pay«rs  resided  had  ordered  a  special  tax  to  be  levied  on  tiie  prop- 
erty of  the  obligees,  and  immediatelv  collected,  to  aid  in  the  oonstmc- 
tion  of  such  company's  railroad,  and  that  one  of  said  tax-i>avers,  for 
himself  and  the  others,  had  appealed  from  snch  order,  which  would 
occasion  delay  and  injury  to  tne  interests  of  the  obligors,  and  stipu- 
lating, that,  if  such  tax-nayer  would  ^  dismiss  his  said  appeal^  and 
thereby  permit"  the  collection  of  such  tax,  and  if  such  obliffees, 
naming  them,  would  **  pay  the  special  tax  so  ordered  to  be  collect^  bv 
said  board,  for  the  purpose  aforesaid,"  the  obli^rs  would  refund  to  such 
tax-payers,  on  or  oefore  a  day  named,  "  severally,  the  taxes  thev  may 
severally  pay  for  said  purpose  into  the  county  treasury,"  if  such  rail- 
road was  not  completed  to  a  certain  point  in  such  county,  by  said  day. 
The  complaint,  in  an  action  on  snch  bond  by  one  of  such  tax-payers, 
failed  to  allege,  that  the  entire  special  tax  had  been  paid  by  the  obligees. 

Hddj  Uiat  the  complaint  was  defective  for  this  reason,  as  the  bond  contem- 
plated the  payment  of  the  whole  of  such  tax.  Hieke  v.  Zion^  548 

5.  Negligenee, — Injwring  Stock. — Evidence, — To  sustain  a  common-law  ac- 
tion against  a  railroad  company,  by  the  owner  of  an  animal,  for  injury 
n^ligently  inflicted  on  the  animal  by  the  defendant's  train  of  cars. 

Vol.  LVm.. 
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there  mast  be  eyidence  that  such  injaiy  resulted  from  the  negUgenoe 
of  the  defendant's  employees,  operatixu[^sach  train. 

The  a,  M.dLB.B.00.  v.  BarOeU,  672 
6.    EUUng  Stock, — ^Failure  to  Fenee. — Etiidenee, — ^In  an  action  under  the  stat- 
ute, against  a  railroad  company,  for  killlnff  or  injnring  stock,  the  plain- 
tiff must  prove  that  his  stock  was^struck  dt  a  train  of  the  defendant. 

Th€  L.,  N.  A.£C.R.W.Ch.  y.  SiuUk,  575 

See  Cbdoval  Law,83»  84, 85. 

RATIFICATION. 
See  HuBBAHD  axd  Wife,  6 ;  Ik^abt,  1 ;  Jubgheht,  8, 4^  5. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLE. 

See  MoBiOAQS,  3,  5. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  FoBMBB  Adjudicatiok,  1 ;  Plsadino,  10 ;  Repabzah  FBontmoB. 

RECEIPT. 
See  EyiDEircB,  6. 

RECEIVER. 

1.  ilfjpomAnefii  of.—^uFtn/aMp, — After  the  dismissal,  by  the  plaintiff,  ci 

an  action  to  procure  the  appointment  of  a  receiver  to  settle  a  certain 
partnership,  and  to  enjoin  the  issue  of  executions  against  its  property, 
the  defendant  can  not,  in  such  action,  procure  the  appointment  ox  a  re- 
ceiver. JDaU  V.  Kent,  584 

2.  iSbme. — AfipeoL — ^An  appeal  to  the  Supreme  Court  from  an  order  in  a 
pending  cause,  appointing  a  receiver,  may  be  taken  without  waiting 
m  the  determination  of  the  cause.  Jfr. 

RECOGNIZANCE. 
See  Plbadino,  8. 

1.  AdSiohfot  FmfeiJbwti-^BroMeftaima  Attorney. — iVadios.— In  an  action  by  the 
State  onia  forfeited  reoogniaanoe,  the  complunt  is  not  insufficient  <hi 
demurrer,  merely  because  such  action  is  brought  on  the  relation  of  the 
prosecuting  attorney,  as  his  name  may  be  struck  out  on  motion. 

Black  V.  The  StaU,  ex  ret.,  dc,  589 

2.  Ddeetm  JZeoopmsonoe.— A  defective  recognisance  is  cured  by  section  790, 
2  R.  a  1876,  p.  811.  lb. 

8.  Supreme  Oowrl, — Oot^Bsrion  of  Error, — ^A  Judgment  rendered  on  a  defec- 
tive recognizance,  in  favor  of  the  State^  will  oe  reversed  on  appeal  to  the 
Supreme  Court,  on  a  joinder  in  error  **  bv  the  appellee,"  in  part  deny- 
ing, and  in  part  confessing,  the  errors  alleged.  lb. 

RECORDING  INSTRUMENT. 
See  AflBiaNMEHTiOBBENxnTOFCBEDTioBs;  Mibohawic'b  Lebh,  2 ;  MOKT- 

^  OAOX,  10. 

RECOUPMENT. 
See  Imtebbbi. 

REDEMPTION. 
See  CoKTBAGT,  1 ;  Mobioaoi^  5, 6. 


INDEX.  648 

1.  MoiiiMMr-'8hienff^9  Sale,— Rights  of  Eneumbraneen,'--BeBl  estate  sold  at 
sherifirB  sale,  in  part  satisfaction  of  a  personal  jadgment  and  decree 
foreclosinff  a  prior  mortgage  lien,  maj.  npon  oeing  redeemed  from 
sQch  sale  oy  a  purchaser  thereof  at  a  sneriff 's  sale  of  the  same  on  a 
subsequent  |udgment.lien,  be  sold  to  satisfy  the  residue  of  such  mortgage 
judgment  notwithstanding  the  fact  Uiat,  at  the  time  of  such  latter 
sale,  the  debtor  has  other  property  subject  to  execution. 

Oavlhom  yr.LAV.B.B.  Co.,  14 

2.  QmBtUuiional  Law. — Action  for  BenLr—Th^i  clause  of  section  2  of  the 
redemption  act  of  June  4th,  1861,  2  R.  S.  1876.  p.  220,  note  a,  making 
a  judgment  debtor  liable  to  a  purchaser  of  his  land  at  sheriff's  sale 
lor  the  rent  of  the  same  if  not  redeemed,  is  not  unconstitutional. 

GaU  y.  Parks,  117 

8.  Same. — Title  cf  I\trehaser. — GmveyanM.— The  title  of  a  purchaser  of 
real  estate  sold  at  sheriff's  sale  and  not  redeemed,  when  perfected,  re- 
lates back  to  the  date  of  such  sale.  lb, 

4.  Same. — Common  Law, — Such  purchaser,  on  the  failure  of  the  debtor  to 
redeem,  may,  either  at  common^  law,  or  under  section  14,  2  R  8. 187^ 
p.  342,  maintain  an  action  against  the  latter,  for  his  use  and  occupa^ 
tion  of  such  premises  during  such  year.  lb. 

5.  Same, — Emdenee, — NoUoe  by  PubUeation, — On  the  trial  of  an  action  by 
the  purchaser  of  real  estate  sold  under  a  decree  of  foreclosure  of  a 
mor^^age  against  the  judgment  debtor,  to  recoyer  for  tiie  rent  of  such 
zeal  estate  for  the  year  succeeding  such  sale,  the  record  of  such  decree, 
xedtinff  that  notice  of  the  suit  for  foreclosure  had  been  duly  eiven  to 
the  deKndant  by  publication,  is  competent  eyidence  on  behalf  of  Uie 
plaintifl^  eyen  though  he  be  the  judjpient  plaintiff,  and  eyen  though 
such  notice  might  not  haye  been  sufScient  if  attacked  directly,  on  ap- 
peal from  such  decree.  ib, 

6.  Same, — Exempl^eaHon  of^  Reeord. — Ddeetwe  CertifaUe, — On  the  trial  of 
such  action,  tne  plaintiff  introduced  a  transcript  of  the  complaint, 
decree,  execution  and  sherlff^s  return  thereon,  auly  authenticated  as 
such  by  the  clerk  of  the  proper  court. 

Hidd^  that  uie  eyidence  was  aomissible,  and  the  certificate  su£Bkdent,  though 

It  did  not  purport  that  the  transcript  contained  a  copy  of  afi  the  pleiMl- 

'  ings  and  proceedings  in  such  action.  I\ 

7.  'Boarties, — Skeriff^s  Sale  on  ForeeUmare, — ^The  grantor  of  the  equity  of  re- 

demption of  real  estate  is  not  a  proper  oo-plainUff  with  his  grantee,  in 
an  action  by  the  latter  to  redeem  such  real  estate  from  a  sheriff^s  sale 
of  the  same  on  a  decree  of  foreclosure.  Barker  y.  Small,  349 

BEFORMATION  OF  INSTBUMENT. 
See  CkurvxYANGE^  1>  2, 3 ;  DnroBcii^  8. 

BEFUNDma  TAXES. 
See  Taxbb. 

BELATOB. 
See  PABTiBa,  2;  Bboognizakci^  1. 

BEMONSTBANCE. 
See  Liquor  Law,  5, 6, 7. 

BEPEAL  OF  STATUTE. 

See  GazMDriL  Law,  40, 41 ;  Ditoheb  and  BaAnra^  1 ;  LiquoB  Law,  12; 

Taxbb. 
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REPLEVIN. 

1.  Contrad. — Fraud, — Sesciaaion. — Tender. — ^Where  a  contract  under  which 
chattels  have  heen  exchanged,  proves  to  have  been  mndnlent,  as 
ai^ainst  one  of  the  parties  thereto,  ne  can  not  replevy  Uie  chattel  parted 
with,  either  from  the  opposite  party  or  a  sabsequent  pnrchaser,  with- 
oat  first  rescinding  the  contract^  by  tendering  back  to  the  other  party 
whatever  thing  of  valne  he  received  from  him  in  sach  exchange. 

H€um  V.  MUAdly  213 

2.  Same. — ^Where,  in  such  case,  the  things  received  by  the  plaintiff  are  a 
snm  of  monev  and  a  forged  promissory  note,  it  is  not  necessary  to 
tender  back  the  latter.  lb. 

3.  Drfence, — Adminis^rotor. — Where,  in  an  action  to  replevy  personal  j>rop- 
erty,  brought  against  the  defendant  personally,  be  claims  possession  of 
the  same  as  administrator  of  the  estate  of  a  aecedent,  it  la  necessary, 
to  establish  such  defence,  that  he  show,  not  merely  that  he  came  into 
lawful  possession  of  the  property  as  such  administrator,  but  also  that 
it  is  the  property  of  such  estate.  Bote  v.  Oadi,  278 

4.  Same. — Tort. — Replevin  is  a  mere  possessory  action,  to  recover  the  pos- 
session of  property  of  which  the  plaintiff  is  deprived  by  a  tort.       lb. 

6.  Same. — Parties, — Any  person  having  the  unlawful  possession  of  personal 
propertv  belonging  to  another  is  the  proper  party  from  whom  to  re- 
plevy tne  samC)  wnether  he  claims  it  as  owner,  agent,  administrator, 
trustee,  custodian,  or  in  any  other  capacity.  lb. 

6.  Same, — Adminieiraior  can  noi  OommU  a  Tart, — An  administrator  can  not, 
as  such,  commit  a  tort ;  and  any  tort  committed  by  him  is  committed, 
and  renders  him  liable,  individually.  lb, 

RESCISSION. 
See  RgPLBvm,  1,  2. 

REVIEW  OF  JUDGMENT. 

See  JUDGMSRT,  1, 2. 

1.  Makrial  New  Matter,— PUadmg, — In  an  action  to  review  a  judpnent  on 
the  ground  of  material  new  matter,  alleged  to  have  been  discovered 
since  the  rendition  of  such  ludgment,  the  complaint  must  show,  by  the 
facts  therein  alleged  themselves,  and  not  by  a  mere  averment,  that  such 
new  matter  could  not  have  been  discovered  by  due  diligence  before 
such  judgment  was  rendered,  and  that  the  complaint  was  filed  with- 
out delay,  after  discovery  thereof.  Barnes  v.  Dewey,  418 

2.  Same. — Newly-Diseavered  Evidence. — Newly-discovered  evidence  of  a 
material  allegation  of  the  compliiint  in  the  original  action  is  not  ma* 
terial  new  matter  for  which  a  judgment  may  be  reviewed.  lb, 

3.  Heading. — In  an  action  to  review  a  judciment,  the  complaint  must  set 
out  a  full  copy  of  all  the  pleadings  and  proceedings  m  the  cause  re- 
sulting in  Bucn  judgment.  Oomer  v.  Wmes,  578 

REVOCATION. 

See  Appeal  Bond,  4,  5,  6. 

RIGHT  OF  WAY. 

See  TBXsPAffi,  3, 4,  5. 

RIPARIAN  PROPRIETOR. 

1.  Ntm-NaxigMe  Lake,  --Bed  <^.— Title  to.— The  owner  of  land  bordering  on 
a  non-navigable  lake  lying  within  the  congressional  survey  is  the  owner 
of  the  bed  of  such  lake  to  the  thread  thereof.    Bidgway  v.  Ludlow,  248 
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2.  Same. — Advene  Pimeencn, — ^Wl^re  one  acqaires  title  by  adyerae  poesefl- 

sion,  under  claim  of  title,  for  twentj-five  yean,  to  land  boraering 
on  a  non-navigable  lake  lyine  within  the  congresBional  saryey,  he 
also  acquires  title  to  the  bed  of  such  lake  to  the  thread  thereof.      16. 

3.  Same. — Reentry  bv  Owner. — Where  the  owner  of  a  tract  of  land,  which 
adjoins  a  tract  bordering  on  a  non-navl^able  lake  lying  within  the 
congressional  survey,  under  a  claim  of  title,  though  without  a  con- 
veyance, enters  upon  the  latter  tract,  encloses  the  same  within  fences 
extending  to  the  margin  of  the  lake,  and  uses  the  same  continuously 
for  a  neriod  of  twenty-five  years,  his  title  to  such  tracts  and  to  the^bed  of 
such  lake  to  its  thread,  becomes  perfect,  notwithstanding  the  fact  that 
after  such  enclosure  the  waters  of  the  lake  receded,  and  notwithstand- 
ing, the  fact  that  the  original  owner,  without  the  knowledge  or  consent 
of  the  claimant,  and  without  asserting  any  claim  of  ownership,  had, 
within  twenty  years  after  such  enclosure,  entered  upon  such  bed,  and 
removed  its  natural  products.  lb 

SALE. 

See   AfiBIGNMENT   FOB    BENEFIT   OF  CrEDTTOBS,  2;    CHATTEL  MORTGAGE; 

CoHTRAcr;  MoBTGAGE,  6,  8;  NoncE,  2;  pABirnoN. 

SEDUCTION. 
See  Abbitbation,  1. 

SET-OFF. 

See  Evidence,  8 ;  Pleading,  4. 

AuiffwmenL — Where  a  debt,  due  from  a  plaintiff  to  a  third  person,  is  as- 
signed by  the  latter  to  the  defendant  not  absolutely,  but  merely  to  be 
used  as  a  set-off  to  the  plaintiff's  demand  against  the  defendant,  and 
on  condition  that  if  it  can  not  be  used,  or  is  not  allowed,  as  a  set-off, 
the  same  shall  revert  to  the  assignor,  who  shall  refund  what  he  re- 
ceived therefor,  it  is  not  a  valid  set-off.  Clafiin  v.  Damon^  408 

SHERIFF. 
See  Electionb^  6. 

1.  Comty. — Liabitity  for  Fuel  for  County  Jail. — A  county  is  liable  to  its 
sheriff  for  the  value  of  fuel  furnished  by  him,  and  necessary  for  the 
county  jail ;  and  the  county  board  is  authorized  to  allow  him  therefor, 
under  section  18,  IRS.  1876,  p.  352,  of  the  act  providing  for  the  or- 
ganization of  county  boards.     The  Board  of  Contnvra,  etc.,  v.  Beiemer^  260 

2.  Same. — Fees  and  Salaries. — Boarding  IMsoner. — Fuel  so  furnished  is  not 

part  of  the  boarding  of  prisoners,  and  is  not  com^nsated  by  the  al- 
lowance per  dian  for  such  ooarding,  nor  by  the  sheriff's  fees  prescribed 
by  law.  lb. 

8.  Same.—ISaiute  Construed. — ^The  county  board  is  not  prohibited  by  sec- 
tion 15  of  the  fee  and  salary  act  of  March  12th,  1875, 1  R.  S.  1876,  p. 
467,  from  miJcing  the  sheriff  an  allowance  for  fuel  so  furnished,     lb. 

4.  Same. — AUowanee. — County  OMcers. — ^The  word  "  allowance,"  as  used  in 
such  section,  does  not  include  a  legal  demand  owinff  from  a  county  to 
any  of  itsofacers,but  only  such  an  allowance  as  would  otherwise  rest  in 
the  discretion  of  the  county  board,  not  depending  upon  legal  right.    lb. 

SHERIFF'S  SALE. 

See  NoncE,  2 ;  Redemption,  1,  2,  3,  7. 

Notiee  by  PMieaiion. — Newspaper. — Distance  from  Beat  Estate. — Wheie  the 
several  newspapers  published  in  a  county  are  all  printed  in  the  same 
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town  or  dij,  notice  of  a  sheriffs  sale  of  real  estate,  by  pablication  in 
a  newspaper,  may  be  gLvea  by  him  in  any  one  of  such  newspai>ers,  re- 
gardless of  the  fact  that  the  building  in  which  it  is  printed  is  sitnated 
at  a  greater  distance  from  snch  real  estate  than  the  ooilding  in  which 
another  is  printed.     ^  jButen/Wms  ▼.  SLacer^  467 

SPECIAL  FINDING. 
See  SupBEBix  Goubt,  16. 

STATUTE  CONSTRUED. 

See  Appeal,  1 ;  Ciheb  andTowkb,  1, 13, 14, 15 ;  CniMiNAii  Law^44;  Db- 
scentb;  DncHBS  AND  Drains,  1 ;  DivoBCE,  4;  Elbctioiib,4;  Fees  and 
Sai«abibb;  Guardian  and  Ward,  5;  Intebeot;  Morvqaoe,  7,  10; 
PliBADiNq.  13 ;  Proicissort  Note,  6 ;  Redemption,  4 ;  Shsbekp,  8, 4 ; 
Will,  2, 8. 

STATUTE  OF  FRAUDS. 

See  Contract,  1;  Marriage;  PnoiaaBORY  Note,  4. 

iVomtse,  oil  Forbearanee  of  LUigaUon.  to  Ay  Dtbi  of  Anoiher, — ^A  parol 
promise  bj  the  payee,  to  the  maaer  of  a  promissory  note,  that,  u  the 
latter  will  forbear  to  attach  proi^ertjln  the  hands  of  the  former,  and 
in  which  he  is  interested,  belonging  to  an  absconding  debtor  of  snch 
maker,  he  will  credit  the  amount  of  such  indebtedness  on  such  note,  is 
not  within  the  statute  of  frauds.  Miichdl  v.  Qriffm,  559 

STATUTE  OF  LIMITATIONa 
See  Infant,  2. 

Bighi  of  Action  I\mtponed  by  Fraud. — AUerojtion.'^IHnapod  and  Surety, — The 
payee  of  a  promissory  note,  executed  by  a  principal  and  surety^  al- 
tered^ the  same,  with  the  consent  of  the  principal  only,  by  extending 
the  time  of  payment,  and  then  transferred  the  same,  oy  deliveiy 
merely,  to  a  creditor  whom  he  owed,  in  payment  of  the  debt  Upon 
the  maturity  of  the  note  as  al^red,  the  creditor  brought  suit  thereon 
i^ainst  the  makers,  whereupon  the  suret^r,  by  reason  of  such  altera- 
tion,^ defeated^  a  recovery ;  and  the  principal  proving  inPolVent,  the 
creditor,  within  six  years  from  such  action,  but  more  than  six  years 
from  the  transfer  of  such  note,  instituted  an  action  against  the  payee, 
his  debtor,  who  pleaded  the  six  years'  statute  of  limitations. 

Hddj  on  demurrer  to  a  reply  alleging  that  the  plaintiff  had  no  notice  of 

such  fraud  until  such  action  on  the  note,  that  the  action  is  not  barred, 

the  plaintiff's  risht  of  action  being  postponed  by  such  fraud  until  the 

.  discovery  thereof.  Betcher  v.  AuAis,  271 

STOLEN  GOODS. 
See  Cbikinai.  Law,  82. 

STREETS  AND  ALLEYR 
See  CniBB  and  Tcwns,  2  to*8. 

SUBROGATION.       * 
See  Vendor  and  Purchaser,  8. 

SUMMONS. 
See  EvBcnam,  4, 5. 

1.  If^anL — Service  of  summons  on  an  infant  defendant  most  be  made  in 
the  same  manner  as  upon  an  adult  defendant. 

Be  La  HwU  Y.  Holderb€mgh,28& 

2.  Same, — Appearance, — Ouardian  ad  Litem. — ^An  infant  defendant  can  not 
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appear  and  answer  to  an  action  by  attorney,  but  sndi  appeanoice  and 
answer  diould  be  by  guardian  ad  htem,  Ih 

SUNDAY. 

8ee  Liquor  Law,  13. 

SUPREME  (X)URT. 

See  Affbal;  Afpeaii  Bond,  1,  2,  3;  Attachment,  1;  BAfirrABDT,  2; 
Criminal  Law,  37,  44,  47;  Evidenge^  7;  Husband  and  Wifb,  6; 
LiisxRUcnoN  TO  Jury,  1,  6,  7 ;  Marriaqe,  5 ;  Pleadino,  16 ;  Prao- 
TICK9, 11, 14, 15 ;  Rbceiyer ;  Bbcoonizance,  3 ;  Venue^ Change  of, 
8;  Will,  6. 

1.  AmendmenL — Error  in  overrnling  a  demurrer  to  a  complaint  is  not 

available  on  appeal  to  the  Sujpreme  Courts  wbere,  subsequent  to  sucb 
ruling,  an  amended  complaint  is  filed.  Short  v.  SMt8,  29 

2.  Emdenoe, — Wbere  on  appeal  to  the  Supreme  Court^  it  is  aj^parent  on 
•  the  face  of  the  record  tnat  it  does  not  contain  all  the  evidence,  the 

appellate  court  will  not  reverse  Uie  judgment  on  any  question  as  to 
the  weight  or  sufficiency  of  the  evidence.  BaUsback  v.  Qreve,  73 

8.    /Shine. — Bill  of  Exeeptums.—A  bill  of  exceptions,  purporting  to  contain 
^  the  evidence  given  on  the  trial  of  a  cause  appealed  to  the  Supreme 
Court,  should  affirmatively  show  that  it  contains  all  the  evidence. . 

MeKinaeif  v.  Bowman^  88 

4.  Seme, — AMBifffimeni  ^  Error, — ^The  sufficiency  of  the  evidence  to  support 
the  finding  or  verdict  can  be  questioned,  on  appeal  to  the  Supreme 
Court,  only  by  an  assignment  ot  error  on  the  overruling  of  a  motion 
for  a  new  trial.  Oompkm  v.  Oone,  106 

6.  Same, — BUI  of  £&eep<i(ma.~rWhere,  on  appeal  to  the  Supreme  Court,  the 
record  does  not  affirmatively  show  that  it  contains  all  the  evidence 
given  on  the  trial,  no  question  is  presented  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  or  finding.  Oa^.v.  lirksy  117 

6.  Imtruction  to  Jury, — J^emmpUon, — On  appeal  to  the  Supreme  Court, 
where  the  evidence  is  not  in  the  record,  instructions  to  the  jury,  which 
are  not,  in  themselves,  inconsistent  witn  the  pleadings  in  the  cause  or 
Gontraiy  to  law,  will  be  presumed  to  have  been  proper.  Boyd  v.  Wade,  138 

7.  Esdunon  of  Emdenee, — Where,  on  such  appeal,  it  does  not  appear  from 
the  pleadings,  that  evidence  which  Was  ezclu4ed  should  have  been  ad- 
mitted, the  exclusion  will  be  presumed  to  have  been  right.  lb. 

8.  AppeaL — Notice, — Where  part  only  of  several  co-parties  to  an  action 

appeal  to  the  Supreme  Cburt,  without  nerving  notice  thereof  on  those 
not  joining  in  the  appeal,  it  will  be  dismissed.  Emmerl  v.  Damatl,  141 

9.  Weight  of  Ehidmoe, — ^The  Supreme  Court,  on  appeal,  will  not  disturb 
the  verdict  of  a  jury  on  the  mere  weight  of  evidence. 

C^  of  Indianapolis  v.  OaMaOj  224 

10.  BQl  cf  Exceptions. — .FCItn^.— Where  sixt^  days'  time  from  December 
3d  is  allowed,  within  which  to  file  a  bill  of  exceptions,  February  2d 
following  is  too  late  for  such  filing.  Schoonover  v.  Irwin^  287 

11.  Eoidenee, — Instruction  to  Jwry. — Where  instructions  to  a  jury  are  not 
abstractly  wrong  as  legal  propositions,  and  the  evidence  is  not  in  the 
record,  the  Supreme  court,  on  appeal,  can  not  consider  their  applica- 
bility to  the  evidence.  lb. 

12.  AjppeaL — Parties, — Notice. — Where  one  of  several  co-parties  to  an  ac- 
tion appeal  to  the  Supreme  Court,  without  jpinin^or  notifying  the  others, 
the  appeal  will  be  dismissed.       The  Indianapoks,  etc,  Co.  v.  Cboen,  328 

13.  Weight  of  Emdence. — ^The  Supreme  Court,  on  appeal,  will  not  disturb 
the  verdict  of  a  iury,  on  the  mere  weight  of  evidence. 

The  W.  U.  TeL  Co.  v.  Lewetting,  367 
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14.  Brirf.^-Orwmnal  Law.—On  appeal  to  the  Sapreme  Coart,  the  appellant 
must  file  a  brief  conforming  to  the  rules  and  usages  of  that  oonrt,  or 
his  appeal  will  be  dismiBsed.  Jaoy  ▼.  The  SUUej  378 

15.  AmgnmerU  of  Error, — Where,  on  appeal  to  the  Supreme  Court,  errors 

are  assigned  by  both  appellant  ana  appellee,  the  errors  assigned  bj 
the  latter  will  not  ordinarily  be  examined  when  those  assigned  by  the 
former  prove  harmless  or  ineffectual.       KafumerUng  y.  ArmingUmf  384 

16.  Judgment, — Special  Findings, — An  opinion  by  the  Supreme  Court,  on 
appeal,  that  a  part^  thereto  is  *' entitled  to  judj^ment''  against  the 
other  party,  on  special  findings  of  a  jury,  "  notwithstanding  the  fl;en- 
eral  verdict,"  reversing  the  judgment  rendered  by  the  court  below, 
and  remanding  the  cause  "for  further  proceedings  in  accoidance 
with  "  such  opinion,  is  equivalent  to  a  positive  order  to  the  court  be- 
low to  render  judgment  on  the  special  findings,  notwithstanding  the 
general  verdict.  CkUtmger  v.  Nebeker^  401 

17.  New  IHo/.— An  application  for  a  new  trial,  made  in  a  cause  in  the 
oourt  below  after  the  same  has  been  decided  by  the  Supreme  Court,.on 
appeal,  and  more  than  two  years  after  the  term  of  oourt  at  which  tlie 
cause  was  tried,  though  immediately  on  the  certifying  down  of  the 
opinion  of  the  appellate  court  directing  a  certain  judgment  to  be  ren- 
dered, is  too  late,  unless  expressly  or  impliedly  agrewL  to  by  the  op- 
posite party.  ih. 

18.  AjwigmneiU  of  Error. — An  assignment  of  error,  in  the  Supreme  Court, 
on  appetd,  which  is  merely  a  cause  for  a  new  trial,  presents  no  ques- 
tion lor  decision.  Clajbn  v.  Dawson,  408 

19.  Weight  <^  Eoidenee, — The  Supreme  Court,  on  appeal,  will  not  disturb  a 
fincung  on  the  mere  weight  of  evidence,  if  there  be  evidence  tending 
to  support  it.  Simpeon  v.  JbyiK,  431 

20.  Bri^, — A  failure  by  the  appellant,  on  ap|>eal  to  the  Supreme  Court,  to 
file  a  brief  within  sixty  days  alter  snbmiBsion  of  the  cause,  is  ground 
for  dismissing  the  appeaL  /.,  B.A  W.  R,  W,  Oo,  v.  Ferguwn,  445 

21.  Same, — ^A  failure  by  the  appellant,  on  appeal  to  the  Supreme  Court,  to  file 
a  brief  within  the  time  required  by  the  roles  of  that  court,  is  ground 
for  dismissing  the  appeaL      The  J.,  B.AW.B.  W.  Oo.  v.  KotUmaer,  446 

22.  Judgment, — No  judgpient  will  be  reversed  by  the  Supreme  Court,  on 
appeal,  where,  from  the  record,  it  appears  **  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined  in  the  court  below." 

OampbeU  v.  Nebeker,  446 

28.  AKianment  of  Error.— BiU  of  Exeeptunu. — Change  nf  Feitii*.— To  be 
available  as  error  on  appeal  to  the  Supreme  Court,  the  granting  of  a 
change  of  venue,  or  the  remanding  of  a  cause  to  the  court  from  which 
a  change  of  venue  has  been  taken^  must  be  assigned  as  error,  and  the 
motion  upon  which  such  action  is  taken  must  be  made  part  of  the 
record  by  a  bill  of  exceptions.        ^  Davis  v.  ^ta/brd,  457 

24.  Same. — Where  a  motion  for  a  new  trial  is  made  too  late^  an  assignment 

as  error  in  die  Supreme  Court,  that  the  court  below  erred  in  overruling 
sucli  motion,  presents  no  question  for  decision.  Ih. 

25.  'SlxifM.— J>emfifTer. — ^An  assignment  as  error,  in  the  Supreme  Court,  that 
the  court  below  erred  in  overruling  a  demurrer  which  is  not  in  the 
record,  presents  no  question  for  decision.  lb, 

26.  Disclaimer, — ^Where  one  of  several  defendants,  in  an  action  relating  to 
real  estate,  files  a  disclaimer  of  all  interest  therein,  and  by  the  Jud^ent 
recovers  nothing  against  the  plaintiff,  the  latter  can  not  complain,  in 
the  Supreme  Court,  of  a  ruling  upon  a  demurrer  filed  to  the  complaint 
by  such  defendant.  lb. 

27.  Question  cf  Law  Reserved, — BiU  of  Exeeptums. — ^Where,  xuadee  section 
347  of  the  practice  act,  2  R.  S.  1876,  p.  177,  an  appeal  is  taken  to  the 
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Snpreme  Conrt,  on  a  bill  of  exceptions  only,  from  a'niling  of  the  cir 
cnit  court  in  refoRing  to  allow  tne  defendant  to  file  an  answer  to  the 
complaint  in  an  action  commenced  before,  and  appealed  from,  a  justice 
of  tiie  peace,  the  bill  of  exceptions  must  contain  a  copy,  not  only  of 
the  answer  offered,  but  also  of  the  complaint,  so  that  the  Supreme 
Court  may  judge  of  the  relevancy  and  sufficiency  of  the  answer. 

MiUer  v.  Seligman,  460 

28.  Same, — New  THcd. — Where  the  bill  of  exceptions,  on  such  appeal,  con- 

tains neither  the  evidence,  nor  the  verdict  of  the  jury  which  tried  the 
case,  no  question  (s  presented  on  the  overruling  or  a  motion  for  a  new 
trial.  lb, 

29.  Appeal, — JndgmetU, — The  sustaining  of  a  demurrer  to  a  complaint^ 
without  any  further  action  thereon  by  the  court,  is  not  a  final  judgment 
from  which  an  appeal  lies  to  the  Supreme  Court.  Slagle  v.  Bodmer,  465 

30.  Same, — Disaolmng  h^tmetion, — Where  no  exception  is  taken  to  an  order 
dissolving  an  injunction,  no  question  in  relation  thereto  can  be  pre- 
sented to  the  Supreme  Court,  on  appeal.  76. 

31.  Bri^, — ^Where,  on  appeal  to  the  Supreme  Court,  the  appellant  fails  to 
file  a  brief  within  the  time  prescribed  by  the  rules  of  that  court,  the 
appeal  will  be  dismissed.         The  I„  B,  &  W.  B,  W,  Co,  v.  BaiUy,  471 

32.  i^iWieu&irmnp  Ekron, — ^The  Supreme  Court  will  not  search  through 
voluminous  instructions  for  errors,  where  counsel  have  failed  to  par- 
ticularize or  suggest  Uiem.  Lowder  v.  Jjowder,  588 

33.  New  Trial, — Assignment  of  Error, — Error  in  the  admission  of  evidence 
is  ground  for  a  new  trial,  but  is  not  a  proper  assignment  of  error,  oa 
appeal  to  the  Supreme  court.  Watson  v.  Pielf  567 

34.  Waiver, — Where  an  assignment  of  error,  on  appeal  to  the  Supreme 
Court,  is  not  argued  in  the  brief  of  the  party  making  the  assignment, 
it  is  thereby  deemed  to  be  waived-  lb, 

35.  Assignmeni  of  Error, — Matjtor.  which  is  only  cause  for  a  new  trial,  can 
not  be  independently  asMgned  as  error,  on  appeal  to  the  Supreme 
Court  Wiiey  v.  Barday,  577 

36.  Change  of  Venue, — ^Error  in  reinstating  a  cause  in  which  a  change  of 
venue  has  been  granted,  or  in  refusing  sufficient  time  to  perfect  it,  is 
only  cause  for  a  new  triaL  lb, 

SUBPBISE. 
Bee  Ckdcinal  Law,  23. 

SURVIVOR. 
See  DivoBCE,  5. 

TAXES. 
See  Cixns  AND  Towns,  1, 14;  Railboa]>,  4. 

1.  Bounding  Tastes  on  School  Lcmds,'-The  act  of  February  8th,  1877.  Reg. 
Se».,  p.  139,  legalizing  certain  assessments,  and  prohibiting  tne  re- 
funding of  taxes  on  school  lands,  paid  prior  to' the  conveyance  of  the 
same,  takes^  away  the  right  of  the  tax-payer  to  have  the  same  re- 
funded to  him  either  by  a  county  or  the  State,  under  the  act  of  March 
2d,  1853, 1  G.  A  H.,  p.  110,  in  relation  to  the  refunding  of  illegal 
taxes,  unless,  prior  to  the  passage  of  such  repealing  act,  he  had  re- 
ducea  his  claim  to  judgment.      Henderson  v.  The  Staie^  ex  re^.,  «ee.,  244 

2.  Same, — Mandate, — Auditor  of  State, — The  Auditor  of  State  can  not,  since 
the  passage  of  such  repealing  act,  be  compelled,  by  mandate  or  other- 
wise, to  issue  a  warrant  upon  the  state  treasury,  for  the  repayment  of 
snch  taxes.  lb. 
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3.  Sauner—Vesied  ^Af.— Prior  to  the  passage  of  sach  act,  a  cireiiit  court 
granted  a  mandate  asainst  a  board  of  commissioners,  ordering  the  al- 
lowance by  them  of  ]08t  claims  for  the  refunding  of  such  taxes.  After 
the  passage  of  the  act,  the  board  having  refused  to  allow  such  claiins, 
an  attacmnent  was  issued  by  the  court  to  compel  obedience  to  its 
mandate,  whereupon  the  boara  allowed  the  claims. 

^Mdd,  that  the  action  of  the  board  was  a  nullity,  and  vested  no  jights  in  the 
claimants.  lb, 

TENDER 
See  Beplevin,  1, 2. 

TELEGRAPH  COMPANY. 

Failure  to  TranamU  Message, — An  electric  telegraph  company,  having  a  line 
of  wires  wholly  or  partly  in  this  State,  ana  engaged  m  telegraphing 
for  the  public,  is  liaole  in  damages  for  a  failure  of  their  agent  to  trans- 
mit a  proper  message,  which  is  placed  in  his  hands  during  usual  office 
hours  for  transmission,  accompanied  by  payment  or  tender  of  the 
usual  charges.  The  W.  V.  TeL  Co,  v.  LeweUmg,  367 

TOWNSHIP. 

Civil  and  SehooL — Trtuiee. — ^The  trustee  of  a  civil  township,  as  such,  has  no 
authority  to  employ  a  teacher  of  a  common  school  of  hb  township, 
and  an  action  brought  against  such  township,  for  services  rendered  under 
such  employment,  can  not  be  maintained.   Qreenthoro  l?n*p  v.  Cook^  138 

TRESPASS. 
See  Absiomksht  fob  Bensfet of  Cbedhobs;  Rkfusvin,  3  to  6. 

1.  D^enee, — Poarol  Lioenae. — In  an  action  for  trespass,  in  entering  upon  the 
lands  of  the  plaintiff  and  removiog' therefrom  a  building  erected 
thereon,  the  defendant  answered,  that,  lender  a  parol  license  from  the 
plaintiff  so  to  do,  he  had,  at  his  own  ttpense,  erected  and  removed 
such  building,  doing  no  unnecessary  damage  to  the  plaintifi^s  land. 

Held^  on  demurrer,  that  the  answer  is  sufficient       Sehotmover  v.  .fiirni,  287 

2.  Judicial  Sale. — Execution, — Judgment, — Apprai»emenL — In  an  action  by 
an  execution  debtor,  against  his  execution  creditor  and  a  constable,  to 
recover  dama^  for  the  trespass  of  the  latter  in  selling  the  goods  of 
the  debtor,  without  appraisement,  on  an  execution  in  favor  of  the 
creditor,  on  a  judgment  against  the  debtor  not  waiving  appraisement, 
it  is  not  sufficient  to  answer  that  such  judgment  had  been  rendered  for  a 
tort  committed  by  the  defendant  ^t^  v.  DaviSj  434 

8.  TreapoM  on  Land, — Eaaement, — Advene  Posaeesion, — ^Where,  in  an  action 
of  trespass  for  entering  upon  the  lands  of  the  pluntiff,  and  removing 
therefrom  a  fence  and  gate,  the  defendant  justifies^  by  allcc^g  that 
such  enclosure  was  an  oostruction  to  his  easement  in  a  right  of  way 
across  the  plaintiff^s  lands  to  a  public  highway,  acquired  bv  user,  lie 
must,  to  establish  such  easement,  show  that  he  had  used  sucli  right  of 
way  uninterruptedly  for  twenty  years,  under  acclaim  of  title  thereto, 
adverse  to  the  plaintiff,  and  with  his  knowledge  and  acquiescence. 

Bdmer  v.  Wright,  486 

4.  Anne. — DiaabUity  of  Owner. — Burden  of  Proof. — ^Where  one  claims  an 
easement  in  the  land  of  another,  acquired  by  prescription,  the  burden 
of  proof  is  upon  the  latter  to  establish,  as  a  defence  to  such  claim, 
that,  during  such  user,  he  was  under  disability.  Ih, 

h.  Same, — PreaumftUm. — Freedom  from  such  disability  is,  in  the  abaence 
<^  affirmative  evidence  to  the  contrary,  presumed.  lb. 

6.  Former  Adjydieaiion. — ^In  an  action  for  damages,  for  the  unlawful 
taking  and  conversion  of  different  items  of  personal  property,  it  is  a 
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good  defence,  pro  ianU^  to  answer  a  former  adjiidicati<Hi  as  to  any  of 
sQch  items.  tMUur  ▼.  MOler,  661 

TRIAL. 

See  Cbdonai*  Law,  81. 

TRUSTS. 

Comeyanct, — MiriaJk^ — Judgment  Lien. — A  judgment  debtor  purchased  real 
estate,  agreeing  with  his  wife  that  it  should  be  convejed  to  her,  exe- 
cuted his  promissory  notes  for  the  whole  sum  of  Uie  purchase-money, 
and  secured  the  payment  of  the  same  by  a  mortgage  on  such  real  es- 
tate, in  which  his  wife  joined ;  but,  by  mistake,  me  conyeyanoe  was 
made  to  him.  His  wife  having  subsequently  furnished  him  money  to 
pay,  and  with  which  he  paid,  one  of  such  notes,  and  the  judgment 
creditor  haying  issued  and  levied  execution  on  such  real  estate,  she 
brought  suit  to  enjoin  such  creditor^  and  compel  a  conv^ance  to  her. 

Heid,  that  no  trust,  in  her  favor,  arose  irom  such  payment,  that  the  land 
was  subject  to  such  levy,  and  that  her  rights  are  subject  to  those  of  the 
creditor.  Burkert  ▼.  Burk&i^  579 

UNITED  STATES  COURTS. 

See  Bakkbuftct. 

USURY. 
See  Ibtebest;  Fbomisbobt  Note,  4  to  11. 

VENDOR  AND  PURCHASER. 

See  MoBTOAOS,  1,  2, 3,  4, 6 ;  Pabtitiov. 

1.  I\arehaa&-Money. — Subaequenl  I\athaaer, — Pleading, — A  complaint  by  A. 
against  B.,  alleging  the  sale  and  conveyance  by  A.  to  C.  of  certain  real 
estate,  the  execution  by  C.  to  A.  of  certain  promissory  notes  for  part 
of  the  purchase-money,  the  sale  and  conveyance  by  C.  to  *B.  of  such 
real  estate^  the  promise  of  the  latter  to  pay  such  notes  as  part  of  the 
consideration  of  such  latter  conveyance,  and  that  the  same  are  due 
and  unpaid,  is  sufficient  on  demurrer.  Ccanpbeil  v.  J^Utentm,  66 

2.  Same, — D^enee, — Barties. — DraeHee. — ^An  answer  and  cross-complaint  in 
such  action,  asking  that  C.  and  D.  be  made  parties  defendants,  and  al- 
leging that  such  notes  had  been  secured  by  a  mortgage  on  such  real 
estate,  executed  by  C.  to  A.,  and  that  the  defendant  had  conveyed  such 
real  estate  to  D.,  who  had  assumed  the  payment  of  such  note,  is  in- 
sufficient and  may  be  struck  out  .on  motion.  lb, 

3.  SubrogaHon, — MieUdee. — Eneumbranee  by  Vendor, — Contraet  <^  Vendee, — 

Where  each  of  several  successive  grantees  of  a  tract  of  land  has  as- 
sumed, as  part  of  the  purchase-money  therefor,  an  encumbrance  placed 
thereon  by  the  original  grantor,  consisting  of  a  mortgage  securing  a 
promissory  note,  the  latter  mav,*  on  his  payment  of  the  same  to  a  sub- 
sequent grantee,  without  knowledge  that  the  latter  had  received  a  con- 
veyance of  the  land,  and  assumed  the  payment  of  such  encumbrance, 
recover  the  same  back  as  money  paid  under  a  mistake  of  fact,  and  be 
subrogated  to  the  rights  of  the  mortgagee.  Hoffman  v.  .Stdb,  113 

VENUE. 
See  Cbdonai.  Law,  45. 

VENUE,  CHANGE  OF. 

SUPBEME  COUBT,  23,  36. 

1.  Jiifl<iee  <^  the  Pbom. — ^Where  a  change  of  venue  is  taken  in  a  cause  from 
one  justioe  of  the  peace  to  another,  of  the  same  township,  the  latter 
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may,  in  certain  cases,  on  a  change  being  taken  from  him,  send  the  cause 
to  a  jnstioe  of  the  peace  of  another  township.      Maye8  v.  QoldaniUh,  94 

2.  Appearance. — JurMietion, — Where  a  partj  to  such  action  procures  two 
or  more  changes  of  venue,  he  can  not,  after  voluntarily  appearing  to 
such  action,  be  heard  to  complain  that  one  of  saoh  changes  was  im- 
properly taKen.  lb. 

3.  Supreme  CowrL — iVesiim|jiEtofi. — Where,  in  such  case,  on  appeal  to  the 
Supreme  Court,  the  record  does  not  disclose  the  sround  upon  which  a 
change  of  venue  was  asked  and  granted,  it  will  oe  presumed  that  the 
facts  were  such  as  to  authorize  such  change.  lb. 

4.  Ttnee  from  QnaUy  by  Same  Party. — Jvrisdietion. — Where  a  change  of 
venue  from  the  county  has  been  twice  taken  by  the  same  party,  in  the 
same  action,  and,  without  objection  to  its  jurisdiction  over  him,  he  ap- 
pears to  the  action  in  the  court  to  which  the  last  change  was  taken, 
and  by  which  it  was  tried,  he  can  not  afterward  question  the  jurisdic- 
tion over  him  of  any  of  tne  courts  in  which  the  cause  was  pending,  or 
of  the  judges  presiding  therein.  YaUr  v.  The  State,  ex  reL,  etc,  299 

VESTED  RIGHT. 
SeeTAXBS,3. 

VERDICT. 

See  CoNVETASCB^  3;  CBDONix  Law,  62;  LiquoB  Law,  7;  Flbadino,  16 ; 

Pbactige^  5. 

VOLUNTEER. 
See  CoNVXTAjfci^  1,  2,  3. 

WAIVER. 

See  BAflTABDT,  2;  Criminal  Law,  15,  37;  Dbgedsntb*  Estatis,  1,  8; 
Former  Abjudication,  1 ;  PsAcncE^  7 ;  Supbsmb  Coubt,  32,  34 ; 
Venue,  Change  of,  4. 

WARRANTY. 
See  Conveyance,  4;  Mobtqaos,3;  Pabtition;  Pbomibbobt  Ncxrx^  4  to  11. 

1.  Breach. — PUadvng. — ^In  an  action  for  damages,  for  a  breach  of  a  war- 
ranty of  the  soundness  of  a  chattel  sold  and  delivered,  the  complaint 
alleged  the  sale  of  the  chattel  at  an  agreed  value,  and  a  warranty  of 
its  soundness,  and  averred  unsoundness  at  the  time  of  the  sale,  "to  the 
damage  of  the  plaintiff"  in  a  certain  sum. 

Held,  on  demurrer,  that  the  complaint  sufficiently  alleges  that  such  un- 
soundness diminished  the  value  of  the  chattel.    Fer^uMU  v.  Hovieir,  438 

2.  Saane. — MeKuiare  of  Damaaes. — The  measure  of  damages  in  such  action  is 
the  difference  between  the  actual  value  of  the  unsound  chattel  at  the 
time  of  the  sale,  and  the  value  it  would  then  have  had,  if  it  had  been 
as  warranted.  lb. 

3.  Same. — Dtfenoe. — ^The  court  instructed  the  jury  in  such  case,  that  the 
mere  failure  of  the  plaintiff  to  complain  of  such  unsoundness  and  offer 
to  return  the  chattel  was  no  defence  to  the  action,  if  the  defendant  had 
actnallv  warranted  the  chattel  to  be  sound,  when  it  was  unsound. 

Held,  that  the  instruction  is  right.  lb. 

WEIGHT  OF  EVIDENCE. 
See  CbdonaI'  Li  w,  36;  Sufbeice  Coubt,  2, 6,  9, 13, 19. 

WIDOW. 
See  Will,  2,  3,  4. 
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WILL, 


ItbeoQi 

(MQitttiQ  See  DjaBCJflMra. 

^^^  1.    Sefermee  to  Deed  to  Determine  EsUUe  Devmd.-^k.  and  his  wife  signed  a 

^  ^  deed  of  .conveyance  of  certain  real  estate,  and  acknowledged  its  eze- 

^^  cntion  before  a  projper  officer,  to  his  son  W.  S.  and  his  children,  to 

^  to  tlie  have  and  to  hold  said  premises,  with  the  appurtenances^  to  the  said 

^viuehi  W.  S.  daring  his  natural  life,  and  at  his  deatn  to  his  children  in  fee 

1  tint  the  simple.    On  the  same  day,  A.  executed  his  will,  in  one  clause  of  which 

Ik  he  gave  to  W.  S.  and  his  children  **  the  tract  of  land  described  in  a 

•haiip  of  deed  to  him  made  bv  me  and  my  wife^"  giving  the  date  of  said  deed, 

ij,'mik  being  the  same  as  tne  date  of  said  will,  ''to  oe  held  as  therein  pro- 

Uyhtap-  vided."    And  by  said  will  the  testator  gave  to  his  two  other  sons  each 

uttijm  ''a  tract  of  land  described  in"  deeds  made  to  them  in  like  manner; 

^mna^  ftnd  he  directed  that  after  his  death  his  executor  should  deliver  paid 

SQiiiM  0,  deeds  **  to  my  children  to  whom  said  land  is  conveved,  it  being  my  in- 

jjl^2W  tention  to  retain  said  deeds  until  mv  death."    And  said  deed  to  W.  S. 

**  and  his  diildren  was  not  delivered  oy  the  grantor,  but  was  retained  by 

him  till  his  death,  after  which  it  was  delivered  by  the  executor  of  A. 
to  said  W.  S. 
Heldj  that,  without  regard  to  the  question  whether  there  was  a  sufficient 
delivery  of  said  deed.  W.  8.  took,  under  said  will,  only  a  life-estate  in 
said  land,  and  he  leit  at  his  death  no  estate  therein  which  could  be 
DDOklS;  subjected  to  the  payment  of  his  debts.  Feder  v.  Simp&onj  83 

2.  Desoents. — Election  hy  Widow, — Legacy, — jRxHioi  hUestaey, — A  testator, 
leavine  no  parent  or  child,  died,  l)equeathing  to  his  widow  absolutelpr 
all  of  nis  personal ty,'and  also  certain  real  estate  during  her  life.  His 
will  provided,  that,  after  her  death,  his  executor  should  sell  such 
realty,  and  divide  the  proceeds  thereof,  in  specified  portions,  among 
certain  legatees  named.  The  widow  having  elected  to  take  under  the 
«  A.  law,  instead  of  under  the  will,  the  executor,  during  her  lifetime,  peti- 

\  ^9il  tioned  the  proper  court  for  an  order  to  sell  such  realty  for  the  pay- 

*^    '  ment  of  such  legacies,  alleging  the  personalty  to  be  insufficient  to  real- 

ize the  required  amount 
Heldj  on  demurrer  to  the  petition,  that,  at  least  as  far  as  relates  to  the 
^^11  realty,  the  widow  must  be  held  to  have  rejected  the  will  entirely. 

Held,  also,  that  she  takes  one-third  of  the  land  in  fee. 
I  rir*  Hddf  also,  that,  as  to  the  title  to  the  remaininff  two-thirds  during  her  life, 

upliiDt  the  testator  died  intestat^  leaving  it  undispcMed  of,  and  that,  under 

ifltf  of  section  26  of  the  statute  oi  descents,  she  is  entitled  to  such  two-thirds 

'to  tk  during  her  life. 

Held,  also,  that,  dnrinff  her  lifetime,  no  part  of  such  realty  can  be  sold  by 
ib  OD-  the  executor  for  tne  payment  of  sucn  legacies.        Dale  v.  BartUyy  101 

■i^  8,     Will, — Devise  During  Widowhood.— Condition  in  Beelraint  of  Marriage. — 

jooii  A  testator,  by  his  will,  devised  to  his  widow,  ''during  her  widow- 

I  tb  hood,"  all  of  his  real  estate,  with  a  provision  that  when  she  ceased 

bees  to  be  his  widow,  and  hisp^oungest  children  had  come  of  age,  all  of  his 

Ik  real  estate  should  be  divided  e<jually  among  all  his  heirs.    After  his 

^  death,  the  widow  having  remarried,  his  heirs  brought  an  action  against 

her  and  her  husband,  to  partition  such  real  estate,  alleging  such  re- 
marriaffe,  that  the  testator's  children  had  all  arrived  at  full  age,  that 
the  wioow  was  claiming  some  interest  in  the  realty,  and  that  sne  had 
taken  under  the  will. 
Held,  on  demurrer,  that,  by  the  will,  she  took  an  estate  in  the  lands  during 

tier  widowhood  only,  and  that  it  terminated  with  her  remarriage. 
Held,  also,  that  the  words  "  during  her  widowhood,"  as  used  in  the  will, 
were  words  of  limitation,  and  not  of  "condition,"  within  the  meaning 
of  section  2  of  the  statute  of  willa  2  R  &  1877^.  671.    J^rgeon  v. 
Schable^  4?  Ind.  216,  overruled  H»'mor  v.  Brown,  207 
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4.  Same. — A  devise  by  a  teitator,  to  his  widow,  of  any  real  eeUtc^  npon  ccm- 

dition  that  she  shall  not  remarry,  is  validy  out  the  conditioD  la  void.  lb, 

5.  Menial  GapaeUy  cf  TaiUUor, — EMence. — Fonner  TPUL — ^In  an  action  to 

set  aside  a  will,  the  contents  of  a  former  will,  made  and  destroyed  by  ' 

the  testator,  may  or  may  not  have  a  tendency  to  show  that  he  was  of 

unsoond  mind ;  but^  wl^n  evidence  offered  to  prove  the  contents  of 

snch  former  will,  is  excluded,  the  Supreme  G6urt  can  not  say  it  was 

error,  in  the  absence  of  a  statement  of^  what  was  expected  to  be  shown 

as  the  contents  of  the  former  will.  Lowder  v.  Lowdar,  S38  j 

6.  Same, — InttnuiMn  to  Jury, —The  court  instmcted  the  juir^  in  such  case,  ' 
aa  follows :    *'  In  legal  contemjplation,  one  who  has  sumcient  mind  to                        i 
know  and  understand  the  busmess  in  which  he  is  engaged,  who  has                       i 
sufficient  mental  capacity  to  enable  him  to  understand  the  extent  of                       f 
his  estate^  the  persons  who  would  naturally  be  supposed  to  be  the  ob- 
jects of  hiB  bounty,  and  who  could  keep  these  in  his  mind  long  enough 

to,  and  could,  form  a  rational  judgment  in  relation  to  them,  is  a  per- 
son of  sound  mind.**  ^ 
Mdd,  that  the  instruction  Is  correct                                                       /&. 

7.  Saifhe, — ^It  is  not  error,  in  such  case,  for  the  court  to  instruct  the  jury 
as  to  different  theories  of  mental  soundneas.  that,  as  to  snch  **  distinor 

tions  and  classifications  of  theories,"  they  have  nothing  to  do^  except  ^ 

ao  far  as  they' may  actually  assist  them  in  coming  to  a  conclusion,  ib,  A 

8.  Same, — ^It  is  not  error  to  instruct  the  jury,  that  the  mind  may  be  sound, 

while  the  memory  is  impaired.  Jb.  ' 

WITNESa 

See  Gbdohal  Law,  4, 17, 83, 61, 62, 63;  Exfbbt;  Hubbanb  ahd  Wifb, 

4;  Mabbiagx^  4;  MoBiGAax,  4;  Nbqlioeetgs^  3.  i 
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